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Limtation-Sixty years for suits by the Governnent-Consti-
tutionality of-Indian Limtation Act, 1908 (I X of 1908),
Art. 149-Constitution of India, Art. 14.

HEADNOTE:
The Governnent filed a suit on the basis of a security bond
executed by a Governnent Treasurer and certain sureties who

joined in the execution of the bond. The contention in
defence, inter alia, was that art. 149 O the Indian
Limtation Act prescribing a 60 years period of limtation
for suits by the Governnent was unconstitutional as

violative of Art. 14 O the Constitution and as such the
suit was barred under art. 83.

Hel d, that statutes of limtation are designed for the bene-
ficent public purpose of preventing the taking away from one
what he has been permitted to consider his own for a |ong
time and on the faith of which he plans his future life.

If the suit was by a private individual the suit would  have
fallen wunder art. 83 and woul d have been barred by it but
different considerations arise in the case of the State and
there is a distinction between clains by the Government and
those of private individuals. Article 149 O the Limtation
Act, 1908, which fixes a period of 60 years for suits by the
Government has a reasonabl e basis of classification between
the Governnment and private individuals, and the exact period
that should be allowed to the Government to file a suit
would be a matter of legislative policy and as such its
constitutional validity cannot be questioned under Art. 14
O the Constitution.

Purushottam Govindji Halai v. Desai, [1955] 2 S.C.R 887,
Coll ector of Malabar v. Ebrahim [1957] S.C R 970 and
Mannal al v. Col l ector of Jhalway, [1961] 2 S.C R 962,
appli ed.
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JUDGVENT:
ClVIL APPELLATE, JURI SDICTION: Civil Appeal No. 454 of 1957.
Appeal fromthe judgnment and order dated Decenber 16, 1954,
of the Court of Judicial Commssioner, Ainer in Gvil Appea
No. 134 of 1952.
A V. Viswanatha Sastri, S. N Andl ey, Ranmeshwar Nath and
P. L. Vohra, for the appellants.
G C. Kasliwal, Advocate-General, Rajasthan, S. K  Kapur
and T. M Sen, for the respondent.
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1961. April 24. The Judgnent of the Court was delivered by
AYYANGAR, J.-This is an appeal on a certificate granted by
the Judicial Conm ssioner, Ajmer, and is directed against
the judgnent of that Court dated Decenber 16, 1954 by which
the decree in favour of the respondent-Union of India-was
af firmed.
Seth Lal 'Chand Kothari-the original first appellant in the
appeal before us (he died pending this appeal and his heirs
have been brought on record as his legal representatives
appel lants 1 to 6) was appoi nted by the Comm ssioner Aj ner-
Merwara as Covernment ~Treasurer, A ner-Merwara, by an order
dated February 20, 1940, the treasuries to be wunder his
charge being two-that at Ajner and a subtreasury at Beawar.
Bef ore accepting office he had, under the rules, to deposit
Covernment prom ssory notes to the extent of ‘Rs. 60,000 and
al so execute a Security Bond for a like anmpunt with two
sureties to cover any loss to the Governnent in these
treasuries. He accordingly made the deposit, and a security
bond was executed by himon February 27, 1940 with Seth
Phool Chand-who is now the 7th appellant in the appeal and
one Seth Kanwarlal Ranka who died even before the suit and
was not inmpleaded in it. Thereupon Lal Chand Kothari was
directed to take charge of the office as Treasurer and he
did so on March 6, 1940.
W are not concerned with the treasury at Ajner, but only
with that at Beawar. Lal Chand, at the time of hi's taking
charge, executed a receipt headed " charge-report” and in it
is recited that he had taken over from the _ previous
i ncumbent (VI. L. Patni) the amount of cash which tallied
with what had to be in the treasury according to the books.
Not hi ng happened between 1940 and 1948 and the business at
the treasury appeared to be proceeding regularly and

according to the rules. It nay be nmentioned that there were
t he usual periodical checks and audits by

42
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Government officials but no inpropriety was . discovered
during these checks or audits. On March 31, 1948, the Extra
Assi stant Conmi ssi oner, Ajner, made a check of the - treasury
at Beawar. The treasury staff who ought to have been | there
were however absent in spite of their having had prior
intimation of his arrival and there-upon he directed the
treasury to be sealed. There were two cash chests at this
sub-treasury-one secured wth a single lock, the key of
which was with the staff of the Treasurer and the other with
doubl el ocks, the keys of which were held, one by the enplo-
yee of the Treasurer and the other by the Governnent
Treasury Oficer-the Tahsildar. A verification of the
bal ance in the two chests disclosed that a sumof 7 annas, 9
pies was mssing fromthe single-lock chest and Rs. 84,215
from the chest wth the double-Iock. The Gover nnent
thereupon took proceedings to realise the missing anount
from the security of Rs. 60,000 which had been under
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deposi t. The Governnent securities were sold and they
realized about rupees 58 thousands and odd | eaving a sum of
Rs. 25,786-13-9 ,still due. The Union of India thereupon
filed a suitCvil Suit 125 of 1951 before the Sub-Judge
First O ass, Beawar on the security bond dated February 27,
1940 against Lal Chand Kothari and Seth Phool Chand for
recovery of this sum Several defences were raised by the
defendants but they were all rejected by the |earned
Subordi nate Judge who granted the respondents a decree in
terns prayed for in the suit. The defendants filed an
appeal to the Judicial Comm ssioner who dismissed it, but
having regard to the fact that sone of the defences turned
on the interpretation of the security bond dated February
27, 1940, granted a certificate under Art. 133(1) of the
Constitution and that is howthe appeal is now before US
Neither the factum of the loss by enbezzlement nor its
ampunt is in question, and the only points raised for
consi deration are: (1) whether on the terns of the bond the
decree' in favour of the appellants coul d be sustained; (2)
whet her ttheclaimin the suit was not barred by linmtation
The argunent on this second

327
point was that if art. 83 of the Indian Lintation Act
governed the claim it wuld be barred, and that the
provi sion contained inart. 149 prescribing a 60-year period

of limtation for /suits by the Governnent was Si
unconstitutional as violative of Art. 14 of the Consti-
tution. It is this last plea that has led to the appea

bei ng heard by this |arger Bench.

As regards the first point that the suit ~claim was not
conprehended within the terns of the security bond, |earned
Counsel made three subnmissions: (1) In-orderto render the
defendants liable, the | oss sustained by the Governnent nust
be proved to have occured on or after March 6, 1940 on which
date alone Lal Chand Kot hari took charge of the treasury.
Though | oss to the extent set out in the plaint did occur at
the treasury in Beawar, |earned Counsel urged, the plain

tiff-respondent had not proved that it occurred after / March
6, 1940. In other words, the argument was that there 'was no
physical checking on March 6, 1940 when he took over and
because of this one could not be certain whether it was a
| oss which had occurred during the period of the previous
i ncumbent in office or could with certainty be attributed to
the period subsequent to March 6, 1940. This argument was
rejected by the courts below and, in our opinion, correctly.
In the face of the recei pt executed by Lal Chand Kothari it
woul d not be open to himto contend that the recitals in it
were not correct, and in any event it would be for him to
show that it was incorrect and, of course, there was no
possibility of his establishing this.

(2) It was next urged that on the terns of the Bond read in
the context of the surrounding circunstances Lal ' Chand
Kothari would be liable only for the deficiency in the chest
with the single-lock and not for the | oss or enbezzl enent or
deficiency in the other chest with the double-Iock. The
whol e basis of this argunent was that the security deposit
of Rs. 60,000 and the security bond for the |ike anount
executed by the Treasurer was an indication that it was with
reference to the ampunt which was the maximumin the chest
under the single-lock and fromthis feature it was

328

urged that it was the intention of the parties that La

Chand Kot hari woul d not be responsible for any enbezzl enent,
loss or deficiency in the other chest. This submssion is
wi t hout any foundation, because the liability under the Bond
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woul d depend upon its terns and in the face of the |anguage
used in the docunent |earned Counsel realised that the
submi ssi on could not be seriously maintained.

(3) The |Ilast submission under this head was that the |oss
havi ng occurred in the chest with the doubl el ock, this could
not have been w thout the connivance of CGovernnment officials
and that therefore the liability of the Treasurer was
excl uded. Learned Counsel also drew our attention to the
fact that the terms of the bond nade Lal Chand liable even
for enbezzlenent by government officers, notw thstanding
that he had no control over them But if Lal Chand agreed
to those ternms-and this is not disputed, the terns mnmust pre-
vail. Apart fromthe terns of the security bond however, it
woul d be apparent that if the key of one of the |ocks was
with the enpl oyee of the Treasurer the defecation could not
have occurred wthout such enployee’s conni vance or
negl i gence. If so, the fixing of liability upon the
enpl oyer coul d not be characterised even as unreasonable
apart fromthe liability flowing fromthe ternms of the Bond,
and such a vicarious liability for the negligence or
m sconduct of his servants, is not |essened by reason of the
assi stance or negligence of Government officials.

These exhaust the points urged based on the terms of the
Bond. It remains to deal only with the contention that the
claim is barred 'by Limtation wunder art. 83 of the
Limtation Act on the plea that art. 149 of the Linitation
Act which fixes @ a period of 60 years for - suits by the
Governnment is unconstitutional as violating Art. 14 of the
Consti tution. It is.wurged that there is no rational basis
for treating clainms by Governnent differently fromthose of
private individuals inthe matter of the tine within which
they coul d be enforced by suit.

Learned Counsel urged that statutes of “limtation were
statutes of repose and enacted to ensure that stale
329

clains were not agitated, so that after a reasonable Iength
of time people m ght proceed on the footing that they would
not be held liable for possible clains agai nst them Basing
hinself on these principles, the argunent of the Iearned
Counsel was that for the purpose of —agitating clains no
di stinction could be drawn between Governnent and private '
i ndi vi dual s and that on no rational basis coul d a
| egislation which permtted a |onger period of Ilinitation
for clains by the State be sustained.

It is, no doubt, true that Lord Kenyon descri bed statutes of
[imtation as "Statutes of repose" (vide per Dallas, C J.

in Tolson v. Kaye (1)) and Bramwel |, B. as "Statutes of
peace" (Hunter v. QO bbons (2)), though sonetines contrary
opi nions have been expressed. In re Baker (3), Cotton, L.

J. observed that pleas of limtation would never be | ooked
upon wth any favour since they are used to defeat ' debts
clearly due. It is however unnecessary to exanmine further
the theory wunderlying statutes of limtation. W' shal
proceed on the generally accepted basis that they -are
designed to effectuate a beneficent public purpose, Viz. to
prevent the taking away from one what he has for |ong been
permtted to consider his own and on the faith of which he
plans his life,, habits and expenses.

This however does not mlitate against there being a
rational basis for a distinction being drawn between the
clainms of the State and the clains of the individual in the
matter of a provision of a bar of limtation for enforcing
them |In considering this matter two points have to be kept
separate: (1) whether a distinction could be drawn or a
classification supported between the provision of any
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variation in the tine that should be available for enforcing
clains by private individuals and clains by the State, (2)
whet her, if such a classification were good, the period of
60 years provided by art. 149 of the Indian Limtation Act
is such a long period of time as to be unreasonable. W are
drawing attention to the distinction between these two
poi nts because | earned Counsel laid

(1) (1822) 2 Brod. & B. 217, 223: 129 E.R 1267, 126g.

(2) (1856) 26 L.J. Ex. 1, 5.

(3) (1890) 44 Cch. D. 262, 270.
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much stress on the fact that the period, of limtation fixed
by art. 149 was 60 years and that this was an unreasonably
long period of tine. |If learned Counsel is right in his
submission that there is no rational basis for placing
private individuals and the Government in different classes
while framing a legislation providing for Ilimtation for
actions” he m ght succeed; but if he is wong there and the
correct view is “that there is a rational basis of
classification, then the period that should be allowed to
the Governnent to file a suit wuld be a matter of
| egi sl ative policy and coul d not be brought within the scope
or purview of a challenge under Art. 14 or indeed of any
other article in /the Constitution. It is sufficient
therefore if we confine ourselves to the first point, viz.,
whet her there is +5a rational basis for treating t he
CGovernment differently as regards the period wthin which
claims might be put in suit between the Governnent on the
one hand and private individual son'the other

First and forenost there is this feature that the Limtation
Act, though a statute of repose and intended for  quieting
titles, and in that sense |ooks at the problem from the
poi nt of view of the defendant with a viewto provide for
hima security against stale clains, addresses itself at the
sane time also to the position of the plaintiff. Thus, for
instance, where the plaintiff is under a |legal disability to
institute a suit by reason of his being a mnor or being
insane or an idiot, it nmakes provisions for. the “extension
of the period taking into account t hat disability.
Similarly, public interest in a claimbeing protected is
taken into account by s. 10 of the Act by providing that
there shall be no period of limtation in the case of
express trusts. It is not necessary to go into the details
of these provisions but it is sufficient to state that the
approach here is fromthe point of view of- protecting the
enforceability of claims which, if the ordinary rules
appl i ed, woul d beconme barred by limtation. It is in great
part on this principle that it is said that (subject to
statutory provision, while the maximvigilantibus et’ non
dorm entibus jura Subveniunt is a rule for the subject, the
maxi m nul l um t enpus occurit reg
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is in general applicable to the Crowmn. The reason assigned
was, to quote Coke, that the State ought not to suffer for
the negligence of its officers or for their fraudulent

col I usi on with the adverse party. It is wth this
background that the question of the special provision
contained in art. 149 of the Act has to be viewed. First,
we have the fact that in the case of the Government, if a
claim beconmes barred by limtation, the loss falls on the
public, i.e., on the community in general and to the benefit

of the private individual who derives advantage by the | apse
of time. This itself would appear to indicate a sufficient
ground for differentiating between the clains of an
i ndi vidual and the clains of the community at | arge. Next ,
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it my be nentioned that in the case of governnenta
machinery, it 1is a known fact that it does not nobve as
quickly as in the case of individuals. Apart fromthe del ay
occurring in the proper officers ascertaining that a cause
of action has accrued- Government being an inpersonal body,
bef ore a claim is launched there has to be inter-
depart nent al correspondence, consul tati ons, sanctions
obtained according to the rules. These necessarily take
time and it is because of these features which are sonetines
characterised as red-tape that there is delay in the

functioning of governnent offices. It is precisely for this
reason that we have fromthe earliest Cvil Procedure Codes
provisions which find place in the Code of 1908, Iike

O 27,rr.5 and 7 reading:
"0. 27. ro 5. The Court in fixing the day for
the Government to answer to the plaint, shal
allow a reasonable time for the necessary
comuni cation with the Government through the
proper channel , and for the i ssue of
instructions to the GCovernment Pleader to
appear and answer on behal f of the Governnent
and may extend the time at its discretion
0. 27. r. 7(1). \Were the defendant is a
public officer and, in receiving the summons,
considers it proper to nake a reference to the
CGovernment before answering the plaint, he nmay
apply to the Court to
332
grant such extension of the time fixed in the
summons. as may be necessary to enable him to
make such reference and to receive orders
thereon through the proper channel
(2) Upon such application-the Court. shal
extend the tinme for so long as appears to it
to be necessary.”
These matters apart, the ratio -underlying the  specia
provisions for sumary recovery of anpunts due to Governnent
without resort to suits by a procedure not available for
enforcing the dues of private individuals, |ike the "Revenue
Recovery Acts" and "Public Demands Recovery - Acts"” which
have been on the statute book for over a century is also
simlar, viz., the interest of the public and of “the
conmunity in realising what is due to it expeditiously; and
the constitutional wvalidity of such provisions have been
sustained by this Court. |In Purshottam Govindji~ Halai v.
Desai (1) this Court held that s. 13 of the Bonmbay Land
Revenue Act, 1876, by virtue of which a person had been
arrested in pursuance of a warrant issued for recovery of a
demand certified wunder s. 46(2) of the Indian  |Incone-tax
Act, did not offend Art. 14 of the Constitution. Simlarly,
in Collector of Malabar v. Ebrahim(2) the arrest of a
defaulter in respect of an income-tax demand under s. 48 of
the Madras Revenue Recovery Act was held not to offend  Art.
14 of the Constitution. Perhaps another decision of  this
Court of nore imediate relevance, in which the point —now
raised that there is no rational basis for distinguishing
between the clains of the Government and the clainms of
private individual s-was consi dered and negatived, is that in
Mannal al v. Collector, Jahalwar (3) in which judgment was
delivered on Decenmber 7, 1960. 1In this last case it was
urged before this Court that the summary node of recovery of
amounts due to the Government for which provision was made
by the Rajasthan Public Recovery Act there inpugned a node
of recovery which was not available to the private citizen-
contravened the equal protection of
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the laws guaranteed by Art. 14 and this contention was

repel | ed. The argunent of |earned Counsel f or t he

appel l ants has therefore to be rejected both on the around

of principle as well as on the ratio wunder- 1lying the

deci sions of this Court.
The appeal fails and is disnmissed with costs.
Appeal dism ssed.




