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ACT:

Bonbay Rents, Hotels & Lodgi ng House Rates Control Act,
1947: Section 15A--Licensee occupying flat -in cooperative
Housi ng Soci ety--Whether entitled to statutory protection of
Rent Act?

Maharashtra Cooperative -Societies Act 1960: Section
91(1)--Can |icensee occupying flat in a tenant  co-partner-
ship society be evicted?

HEADNOTE:

The question for deternmination is, can a |licensee occu-
pying a flat in a tenant co-partnership society be evicted
therefrom under subsection (1) of section 91 of ~ the  Mha-
rashtra Cooperative Societies Act, 1960 notwi thstanding the
protection extended by Section 15A of the Bonbay Rents,
Hotel s & Lodgi ng House Rates Control Act, 1947 as anended by
Act  XVII of 1973 or whether such proceedi ngs would be gov-
erned by Section 28 of the Rent Act?

The appellant licensee was in actual possession of the
fiat on 1st February 1973 under a license w thout the ex-
press permssion of the Society. He was let in, in 1957 by
one D.P. Kejriwal who was | ooking after the flat' originally
allotted to one Laxm Devi Kejriwal in 1949. She gifted her
interest as allottee nenber to her brother who in/ turn
transferred his interest therein to his brother Hari ' Kumar
Sharma, respondent No. 2, in July 1967. Even after this
transfer D.P. Kejriwal continued in nanagenment of the flat
till 1979 when he received a letter from Respondent No. 2
claimng ownership of the flat. The appellant thereafter
filed an interpleader suit. On disposal of the said suit
Respondent No. 2 deposited a sum of Rs.5,500 with Respondent
No. 1, the Society, towards the cost of the Society to
initiate proceedings for eviction of the appellant from the
flat in question under Section 91(1) of the Societies Act.
The appellant contended that the proceeding under section
91(1) was not conpetent as the docunment of |eave and licence
in fact created a | ease. Alternatively, as he was in actua
possessi on under a subsisting license right from 1957 to 1st
February 1973, he was a statutory tenant under section 15A
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of Bombay Rent Act and the Cooperative Court had no juris-
diction wunder section 91(1) of the Societies Act and the
proper court was one under section 28 of the Rent Act which
the Respondent No. 2 had in fact approached.

863

The Co-operative Court passed an ejectnent order against
the appellant. The appellant filed an appeal under section
97 of the Societies Act to the State Co-operative Appellate
Court, Bonbay. The appellate court dism ssed the appeal and
confirmed the order of the Co-operative Court. Feeling
aggrieved by the concurrent findings of the two courts the
appel l ant preferred a Wit Petition in the High Court of
Bonbay. The Wit Petition was al so dism ssed.

Wiile allow ng the appeal and setting aside the judg-
ments of all the Courts below and directing that the claim
application filed under section 91(1) of the Societies Act
shal | stand di sm ssed, this Court,

HELD: The appel |l ant was and is a protected tenant under
section 15A of the Rent Act. The proceedings initiated under
section. 91(1) of the Societies Act cannot in the circum
stances succeed as the Society has failed to prove the fact
of trespass which constituted the foundation for jurisdic-

tion. if the society fails to prove that the appellant has
no right to the occupation of the flat since he is a nmere
trespasser, the suit nmust obviously fall. [883B-(C

The Societies Act, section 91(1), confers jurisdiction
on the Cooperative Court while section 28 of the Rent Act
confers jurisdiction on the Court of Small Causes, Bonbay.
[ 881B]

The Status of a tenant is conferred on himby |law as the
| egi slature desired to extend the protection of the Rent Act
to such licensees. R ghts which do not flow from contracts
but are conferred by | aw such as the Rent Act nust be deter-
m ned by the machinery, if any, provided by the law @ confer-
ring the right. [881G H]

Notwi t hstanding the absence of privity of contract
bet ween the owner-landl ord and the |icensee-protected tenant
the latter cannot be evicted except in accordance'with the
provi sions of the Rent Act. [882B]

Chandavarkar Sita Ratna Rao v. Ashalata S. Gum am
[1986] 4 SCC 447 at 478; Ranesh Hi mmatl al Shah v. Harsukh
Jadhavji Joshi, [1975] 2 SCC 105; Hi ndustan Petr ol eum Cor po-
ration Ltd. v. Shyam Cooperative Housing Society, [1988] 4
SCC 747=AIR 1989 SC 295; O N. Bhatnagar v. Rukibai~ Narsim
das, AIR 1982 SC 1097; Ms. AVR & Co. & Os. v. Fairfield
Cooperative Housing Society & Ors., [1988] 4 SCC 408; Sardar
Mohan Singh Ahluwalia v. Maitrai Park Cooperative Housing
Society & Anr., [1988] 4 SCC 416; H ndustan Thonpson Associ -
ates Ltd. v. Ms. Maya Inderson Israni & Os..
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1988] 4 SCC 745; Snt. Krishna Rajpal Bhatia v. Mss Leela H
Advani & Ors., [1989] 1 SCC 52; Deccan Merchant Cooperative
Bank Ltd. v. Pali Chand Jugraj Jain, [1969] 1 SCR 887 and
Co-operative Central Bank Ltd. v. Additional |ndustrial
Tri bunal , Andhra Pradesh, [1970]

SCR 205, referred to.

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Givil Appeal No. 1369 of
1990.

From the Judgnent and Order dated 16.6.1989 of the
Bonbay Hi gh Court in WP. No. 2513 of 1989.

Anil B. Diwan, Y.R Naik, S. Thananjayan and K R Choud-
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hary for the Appellant.

Dr. Y.S. Chitale, Y.T. John, C V. Francies, C V. Rappai
3. Prakash and V.K. Purwani for the respondents.

The Judgnent of the Court was delivered by
AHVADI , J. Special |eave granted.

Can a licensee occupying a flat in a tenant-co-partner-
ship society be evicted therefromunder Sub-Section (1) of
Section 91 of the Maharashtra Co-operative Societies Act,
1960 (Act No. XXIV of 1961), hereinafter called 'the Socie-
ties Act’, notwi thstanding the protection extended by Sec-
tion 15A of the Bonbay Rents, Hotels & Lodgi ng House Rates
Control Act, 1947 (’Act No. LVII of 1947), hereinafter
called 'the Rent Act’, ‘as anended by Act XVII of 1973 or
whet her such proceedi ngs woul d be governed by Section 28 of
the Rent Act? That is the question which arises for our
deternmination in he context of the fact that the appellant
licensee claimed to be in actual possession of the flat on
1st February, 1973, ~under a 'subsisting |licence, albeit
wi thout the express perm ssion of the society. The actua
matrix i'n-which this question needs to be answered nmay be
briefly stated as under

The Vi shwa Co- operative Housi ng Society Ltd., respondent
No. 1, hereinafter called 'the Society', was registered
sometine in 1948 ruder the provisions of the Bonbay Co-
operative Societies Act, 1925 and is deened to be regi stered
by virtue of Section 166(2) under the present Societies Act.
On 2nd March, 1949 one Laxm Devi Kejriwal was admitted to
the menbership of the society and was allotted Fl at
865
No. 25 of the multi-storeyed building known as 'Vishwa
Mahal * situate on "C' Road, Churchgate, Bonbay-20. The said
Laxm Devi gifted her interest as the allottee-nenber of the
soci ety to her brother Anbica Prasad Sharma of Udai pur. One
D.P. Kejriwal who was |ooking after this flat inducted the
appellant therein we.f. 1st June, 1957 under a |eave and
licence agreement on a licence fee of Rs.400 per nonth.
Wiile the appellant was in actual occupation of the flat,
the allottee-menber Anbica Prasad Sharma transferred his
interest therein to his brother Hari Kunmar Sharnma, respond-
ent No. 2, sonetime in July 1967. The said respondent was
admtted to the menbership of the society on 15th July,
1967. It appears that even after this transfer D.P. Kejriwa
continued in managenent of the flat and collected and re-
ceived the licence fee fromthe appellant till the m ddl e of
1979 when he received a letter fromrespondent No. 2 claim
ing onwership of the flat. The appellant then filed an
interpleader suit in the Court of Small Causes, Bonbay,
seeking a direction to whom he should pay the rent for. the
flat occupied by him This interpleader suit was disposed of
on 21st June, 1983. Immediately thereafter respondent No. 2
deposited Rs.5,500 on 28th June, 1983 with respondent No. 1
society towards the society’'s cost to initiate proceedings
for weviction of the appellant fromthe flat in question
under Section 91(1) of the Societies Act. Two days l|later the
respondent No. 2 filed a suit for the eviction of the appel -
lant from the flat in the Court of Small Causes, Bonbay.
After respondent No. 2 deposited Rs.5,500, the society
passed a resolution on 5th July, 1983 to initiate proceed-
i ngs under Section 91(1) of the Societies Act for the evic-
tion of the appellant fromthe flat in question. Thereupon
the society served the appellant with a notice to quit dated
11th July, 1983 and thereafter instituted the action under
Section 91(1) of the Societies Act.

The appel | ant rai sed several defences, two of which nay
be noticed. He firstly contended that the so-called docunent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

of leave and licence in fact created a | ease and, therefore,
the proceedi ng under Section 91(1) of the Societies Act was
not conpetent. Secondly he contended that even if it s
assuned that the relationship was of a licensor and a |icen-
see under the deed, since he was in actual occupation and
possession of the flat in question under a subsisting Ii-
cence right from 1957 to 1st February, 1973 he was a statu-
tory tenant wunder Section 15A of the Rent Act and was,
therefore, entitled to protection from eviction till a
conpetent court granted eviction on any of the grounds set
out in Sections 12 or 13 of the Rent Act. He, therefore,
contended that the Cooperative Court had no jurisdiction
under Section 91(1) of the Societies Act and the proper
court to approach was

866

the one under Section 28 of the Rent Act, which the respond-
ent No. 2 had in fact approached.

The Cooperative Court came to the conclusion that the
rel ati onship created under the docunment of |eave and licence
was that of a licensor and a |licensee. On the question of
tenancy under Section 15A the Court concluded as under
"So far as second part of the- issue regarding opponent No. 2
contending to be tenant of opponent No. 1 is concerned, the
opponent No. 1 in his evidence has nmentioned to the effect
that after his beconm ng a nenber of the society he initially
accepted the opponent’' No. 2 as his |licensee and allowed him
to occupy the suit flat tenporarily on his pronise to vacate
when required by opponent No. 1. He has further stated that
he filed the case in the Small Causes Court for ejectnment of
opponent No. 2 in his own right as advised by his Advocate
in that case. He has also stated that he accepted Opponent
No. 2 as his tenant because after 1.2.1973 there is. change
in law and so he had to accept opponent No. 2 as his tenant.
In view of this evidence | have to give a finding \in the
affirmative in respect of part of the issue whether opponent
No. 2 proves that he is a tenant of ‘opponent No. 1".

In other words the Cooperative Court cane to the conclusion
that the appellant was a tenant of respondent No. 2 / under
Section 15A of the Rent Act since he was in occupation of
the flat on 1st February, 1973. After finding the appellant
to be a tenant of respondent No. 2 under section 15A, the
Cooperative Court proceeded to observe as under

"Now regarding the effect of findings on the parts of ~ issue
No. 2 as nmentioned herei nabove, the position in lawis quite
clear that even though the non-nmenber occupant could at best
be regarded as tenant of menber, he cannot. be deenmed as
tenant of the society because the society does not fal
within the definition of the termlandl ord under the  Rent
Act".

The Cooperative Court, therefore, cane to the conclusion
that the society could nmaintain an action wunder- Section
91(1) of the Societies Act notwi thstanding the fact that the
occupant was a tenant under Section 15A of the Rent Act qua
the menber-allottee. In this view, the

867
Cooperative Court passed an ejectnment order against the
appellant and ordered that the nenber shall personally

occupy the flat in question within 15 days fromthe receipt
of possession thereof.

The appellant feeling aggrieved by this order filed an
appeal under Section 97 of the Societies Act to the Maha-
rashtra State Cooperative Appellate Court, Bonbay, being
Appeal No. 206 of 1988. The said appeal was disnmissed wth
costs on 22nd Decenber, 1988. The appellate court also took
the view that regardl ess of the rel ations between the occu-
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pant of the flat and the nenber-allottee, the society was
entitled to mmintain an action under Section 91(1) of the
Societies Act since there was not and there could not be any
relati onship of landlord and tenant between the society and
the occupant. It accordingly confirmed the order passed by
the Cooperative Court.

Feel ing aggrieved by the concurrent findings recorded by

the said two courts, the appellant preferred wit petition
No. 25 13 of 1989 in the Hi gh Court of Judicature at Bonbay.
The said wit petition was sunmarily dismissed on 16th June,
1989 but by a speaking order. The | earned Singe Judge while
dismissing the wit petition observed as under
"I't has now been repeatedly held by the Suprene Court that
the protection even though available to the occupi er against
nmenber of the cooperative society, such protection cannot be
cl ai med agai nst a housing society. A reference to the deci-
sion in O N Bhatnagar v. Ruki bai Narsindas, reported in AIR
1982 SC 1097, is sufficient”.
The decisionof this Court in H ndustan Petrol eum Corpora-
tion Lim'ted v. Shyam Cooperative Housing Society, [1988] 4
SCC 747= AR 1989 SC 295 was di stinguished as not |aying
down any proposition that alicensee is entitled to take
advant age of Section 15A of the Rent Act even against the
society. So stating the |learned Judge dismssed the wit
petition. That is how the appellant is before us by special
| eave.

Section 91(1) of the Societies Act insofar as relevant
for our purposes reads as under:

"Not wi t hst andi ng anyt hi ng contained in any other |aw for the
time being in force any di spute touching the constitu-
868

tion, ........... nmanagenent or business ~of a  Society
shal | be referred by any of the parties to t he
di spute .......... to the Cooperative Court if both the

parties thereto are one or other-of the follow ng:

(a) a society ..........

(b) a nenber, past nenber or a person claimng through a
nmenber, past nenber or a deceased nenber of the society
Sub-section (3) reads as under

"Save as ot herw se provided under sub-section (2) to Section
93, no court shall have jurisdiction to entertain any suit
or other proceedings in respect of any dispute referred to
in sub-section (1)"

Sub-section (2) of Section 93 |lays down that:
"Notwi t hstandi ng contained in this Act the Cooperative Court
may, if it thinks fit suspend any proceedings in respect of
any dispute, if the question at issue is one  involving
conplicated questions of law and fact, until ‘the question
has been tried by a regular suit instituted by one of the
parties or by the society".

Sub-section (1) of Section 99 which begins with a  non-ob-
stante clause gets attracted if there arises any dispute
touching the business of a society. Such a dispute can be
referred to a Cooperative Court if both parties to the
di spute are one or other of those enunerated in clauses (a)
to (e) thereof. These include a society, a nenber or a
person claimng through a nenber or a past nenber or a
deceased nenber. The dispute in the present case is between
the society, its menber and appellant, a person stated to be
one claimng through the present nenber or the past nenber.
The crucial question which arises is whether the dispute or
controversy between the parties can be said to be one touch-
ing the business of the society. If yes, the Cooperative
Court alone will have jurisdiction since the jurisdiction of
every other court is ousted by virtue of Sub-section (3) of
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Section 91 except for the [imted purpose stated in sub-
section (2) of Section 93 of the Societies Act.
869

Under bye-law No. 2 the objects of the society are inter
alia to carry on trade of building, buying, selling, hiring,
letting and developing land on cooperative principles.
Regul ation 4 in Form A provides that no tenant-nenber shal
assign, under-let, vacate or part with the possession of the
tenenment or any part thereof wi thout the previous consent in
witing of the society. Bye-law 7A |l ays down that an outsid-
er-non-nenber can be allowed to take advantage of the nem
ber’s flat only on production of a witten confirmati on of
the nenber before the society and on the society thereupon
adm tting such nenber as a 'nom nal’ nmenber of the society.
Admittedly in the present case no witten pernission of the
soci ety was obtained either by the menber or by the appel-
| ant before the latter was put in possession of the flat in
guestion nor was any request nade to the society to admt
the appellant as a nom nal -nmenber. It was, therefore, con-
tended on behal f of the society that the entry of the appel -
lant in the flat in question was clearly in violation of
Regul ation 4 and bye-law 7A adverted to above and, there-
fore, the dispute was clearly one touching the business of
the society attracting Section 91(1) of the Societies Act.
The appellant’s chal |l enge as pointed out earlier can be said
to be two fold, nanely, (1) the dispute between the appel -
lant and the society cannot be saidto be in any manner
related to the business of the society and (2) since the
jural relationship between the nenber and the appellant was
admttedly of landlord and tenant, the jurisdiction of the
Cooperative Court under the Societies Act was clearly barred
by virtue of Section 28 of the Rent Act which is a specia
statute dealing with | andl ord-tenant rel ationship

The Rent Act was enacted to anend and consolidate the
law relating to the control of rents and repairs of 'certain
prem ses, of rates of hotels and lodging houses  and of
evictions and also to control the charges for |I|icence of
prem ses, etc. Section 15A which was inserted by  anending
Act 17 of 1973 provi des as under
"15A(1) Notwi t hstandi ng anything contained inthis ~Act or
anything contrary in any other law for the time being .in
force, or in any contract, where any person is on the  1st
day of February, 1973 in occupation of any prenises, or any
part thereof which is not less than a room as a |icensee he
shall on that date be deenmed to have becone for the purposes
of this Act, the tenant of the landlord, in respect of the
prem ses or any part thereof, in his occupation".

The expression 'licensee’ is defined in sub-section (4A) of
Section 5 as under:

870

"5(4A) licensee’, in respect of any prem ses or “any part

t hereof. neans the person who is in occupation of the  prem
ises or such part, as the case may be, under a subsisting
agreement for licence given for a |licence fee or charge; and
i ncludes any person in such occupation of any prem ses  or
part thereof in a building vesting in or leased to a co-
operative housing society registered or deened to be regis-
tered under the Maharashtra Co-operative Societies Act,
1960); but does not include a paying guest, a nenber of a
famly residing together, a person in the service or enploy-
nment of the |licensor, or a person conducting a running
busi ness belonging to the licensor, for a person having any
accommdati on for rendering or carrying on nedical or para-
medi cal services or activities in or near a nursing hone,
hospital or sanatorium for a person having any acconmmpda-
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tion in a hotel, |odging house, hostel, guest house, <club
nursing home, hospital, sanatorium dharnmashala, honme for
wi dows, orphans or |ike prenises, marriage or public hall or
like premises, or in a place of anusenment or entertainnent
or like institution, or in any prem ses belonging to or held
by an enpl oyee or his spouse who on account of the exigen-
cies of service or provision of a residence attached to his
or her post or office is tenporarily not occupying the prem
i ses, provided that he or she charges licence fee or charge
for such prem ses of the enpl oyee or spouse not exceeding
the standard rent and permitted increases for such prem ses,
and any additional sumfor services supplied wth such
prem ses, or a person having acconmopdation in any prenises
or part thereof for conducting a canteen, creche, dispensary
or other services as anenities by any undertaking or insti-
tution; and the expressions 'licence’, ’'licensor’ and ’pre-
m ses given on licence shall be construed accordingly".
The definition of a landlord in Section 5(3) includes in
respect of a licensee deened to be a tenant by Section 15A,
the licensor who has given such licence. Simlarly the
expression_'tenant’ as defined by Section 5(11) includes
such licensees as are deened to be tenants by Section 15A
Section 14(2) may al so be noticed which reads as under:
"Where the interest 'of alicensor who is a tenant of any
871
premses is deternmined for any reason, the |icensee, who
by .. Section 15A is deenmed to be a tenant, shall, subject
to the provision of this Act, be deened to becone the tenant
of the landlord, on the terns and conditions of the agree-
ment consistent with the provisions of this Act".
The Courts bel ow have cone to-the conclusion that the appel -
lant was a tenant of respondent No. 2 by virtue of ' Section
15A of the Rent Act since he was in actual occupation of the
flat on 1st February, 1973. Having recorded the rel ationship
of landlord and tenant between the nember, respondent No. 2,
and the occupant-appellant, the courts bel ow took the view
that as there was no such jural (relationship between the
soci ety and the occupant, the society was entitled'to / evict
the occupant fromthe flat in question by taking recourse to
Section 91(1) of the Societies Act as the dispute between
the society, its menber and the occupant clainmng through
the menber was essentially one touching the business of the
society. In other words according to the courts bel ow while
the nenber could not evict the occupant except~ through
proceedings initiated under the Rent Act, the society was
free to evict the occupant, wthout dis-continuing the
menbership of the licensor, by virtue of Section 91(1) of
the Societies Act. There is, according to the courts bel ow,
no conflict between Section 91(1) of the Societies Act’' and
Section 28 of the Rent Act because in order to attract the
latter provision it nust be showmn that the relationship
between the society and the occupant is that of a Ilandlord
and a tenant or a licensor and a |licensee who is entitled to
the benefit of Section 15A of the. Rent Act. Unless such a
relationship is established, the society cannot be precluded
from initiating eviction action under Section 91(1) of the
Soci eties Act against an occupant with whomit has no privi-
ty of contract, notw thstanding the fact that he was i nduct-
ed in the flat by the nenber-allottee, albeit contrary to
the regul ati ons and bye-laws of the society, and by passage
of time a relationship of landlord and tenant has devel oped
between the two by virtue of Section 15A of the Rent Act.
What inpelled the legislature to introduce Section 15A
and the related provisions on the statute book by Act XVi
of 1973? The acute paucity of accommopdation, particularly in
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urban and netropolitan centres, is of comobn know edge.
Section 15 of the Rent Act initially prohibited sub-letting.
Despite this prohibition sub-letting took place on a |arge
scal e because of non-availability of rented premses. The
| egislature had to face this hard reality and was required
to extend protection to such sub-tenants when they were
threatened with evic-

872

tion by enacting the Bonbay Rents, Hotels & Lodging Houses
Rates Control Act (Amendnent) Ordinance, 1959. Thereafter
al so the acute shortage of accommodati on continued and to
circumvent the prohibition of sub-letting in Section 15
i ncreasing use of inductiing third parties in rented prenises
through the expedient of |leave and |licence agreenents was
made. This becones evident fromthe Objects and Reasons for
Act No. XVII of 1973, which read as under

"It is now notorious that the Bonbay Rents, Hotel and Lodg-
ing House Rates Control Act, 1947, is being avoided by the
expedi ent / of -giving premises on |eave and licence for sone
nonths ~at ~a time; often renewing fromtine totine at. a
hi gher licence fee. Licensees are thus charged excessive
l'icence fees; in fact, several times nmore than the standard
rent, and have no security of tenure, since the |licensee has
no interest in the property like a |lessee. It is necessary
to nmmke provision/'to bring licensees within the purview of
the aforesaid Act. It is therefore provided by Cause 14 in
the Bill that persons in occupation on the 1st day of Febru-
ary, 1973 (being a suitable anterior date) under subsisting
licences, shall for the purposes of the Act, be treated as
statutory tenants, and will have all the protection that a
statutory tenant has, under the Act. It is further  provided
in Clause 8 that in the case of other licences, the charge
shall not be nore than a sum equival ent to standard rent and
permtted increases, and a reasonabl e amount for anenities
and services. It is also provided that no person shall claim
or receive anything nore as licence fee or charge, than the
standard rent and permtted increases, and if he does re-
ceive any such anounts, they should be recoverable from the
licensor".

The legislative policy is evident fromthe opening words
of Section 15A--Notwi thstandi ng anything contai ned el sewhere
in this Act or anything contrary in any other law for the
time being in force, or in any contract--which conveyin no
uncertain terns that the legislature desired to protect
licensees who were in actual occupation of-any prem ses on
1st February, 1973 fromeviction by conferring on them the
status of a tenant and thereby bringing them wthin the
purview of the Rent Act regardl ess of the other| provisions
of the said enactnent or any other enactnment or contract to
the contrary. A sweeping overriding effect is given over al
aws and other provisions of the Rent Act as well ~-as con-
tract providing to the contrary thereby placing the
873
guestion of status of |icensees in occupation of any prem
i ses on 1lst February, 1973 beyond the pale of doubt. To make
matters clear corresponding changes were simultaneously
nmade, in the preanble of the Rent Act and the definitions of

"landlord’ and 'tenant’ and a new definition’ of 'licensee
was inserted on the statute book. Not only did the |egisla-
ture desire to confer the status of a tenant on such |icen-

sees but it went a step further by providing in Section
14(2) that on the determination of the licenser’s interest
in the prem ses such a statutory tenant under Section 15A
wi Il become the tenant of the |andlord, thereby establishing
a jural relationship of landlord and tenant through statute
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as distinguished fromcontract. It, therefore, seens crysta
clear to us that the legislative policy was to extend the
protective unbrella of the Rent Act to |icensees who were in
occupation of any premi ses on 1st February, 1973 by fiction-
ally conferring on themthe status of a tenant, overriding
all other provisions of the statute itself, all other stat-
utes and contracts providing to the contrary. Therefore,
every other provision of the Rent Act, every provision of
any other |aw and every covenant of a contract which runs
counter to the legislative policy engrafted in Section 15A
meani ng thereby which provides to the contrary, nust yield
to Section 15A read with Section 14(2) of the Rent Act. That
is why this Court while overruling the decision of the Ful
Bench of the Bonmbay High Court in Ratanlal Chandiprasad v.
Rani ram Darkhand, wit petition No. 76 of 1980 decided on
18th Cctober, 1985 observed in paragraph 69 of its judgnent
in Chandavarkar Sita Ratna Rao v. Ashalata S. Qurnatn,
[1986] 4 SCC 447 at 478 as under

" I it must be held that all |icensees created by
| andl ords. _or by the tenant before February 1, 1973 and who
were in actual occupationof a premses which was not |ess
than a roomas |licensee on February 1, 1973 would be the
licensees of the landlord or tenant and whether there by any
termin the original agreenent for tenancy permtting crea-
tion of such tenancy or licences or not they would becone
tenant and enjoy the fights granted under the Act specially
those mentioned in Section 14(2) of the Act".

Therefore, this Court held that a licensee under a |icence
created by a tenant, be he a statutory tenant or. a contrac-
tual tenant, whether or not his tenancy agreenent permtted
the creation of such licence, was entitled to the protection
of Section 15A of the Rent Act. In other words no statutory
bar or contractual bar operated against the confernent of
the statutory tenancy on the Iicensee in-occupation of any
874

prem ses on 1st February, 1973 under Section 15A of the Rent
Act .

That takes wus to the next question whether or not a
menber of a co-partnership type of a co-operative society
has such interest in the prenmses allotted to himas would
entitle himto give the same on | eave and |icencee basis to
a non-nmenber. In a tenant co-partnership type of society the
menbers are shareholders; but the title to the property
vests in the society which in turn rents the tenenments  or
flats to its nenbers. The cost of construction of dwellings
is met fromdeposits and | oans besides the share nmoney. The
rental is usually determ ned on |long term basis so cal cul at -
ed as to neet the cost of construction and upkeep of. the
buil ding and to guarantee perpetuity of occupation on repay-
ment of the whole value of the tenenment or flat. At the end
of the period the nmenmber is credited with additional shares
equal to the anount paid by hinm the interest on | these
shares generally matches the rental payable by him to the
soci ety. Thus on full paynent the nmenber becones entitled to
occupy the tenenent or flat free of charge as the rental  he
has to pay to the society is alnbst met from the interest
received from shares held by him Thus a nmenber has nore
than a mere fight to occupy the flat.

A simlar question cane up for consideration before this
Court in Ranesh H mmtlal Shah v. Harsukh. Jadhavji Joshi
[1975] 2 SCC 105 in the context of whether or not the mem
ber’s right inthe flat was liable to attachnent and sale
under Section 60 of the Code of Cvil Procedure. This Court
after analysing the various provisions of the Societies Act,
the bye-laws and the regul ations framed thereunder, came to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 16

the conclusion that the nenber’s right or interest to occupy
is a species of property. Proceeding further this Court made
the following observations in paragraph 18 to 20 of the
Judgnent :
"There is no absolute prohibition in the Act or in the Rules
or in the bye-laws against transfer of interest of a nenber
in the property belonging to the Society. The only transfer
which is void under the Act is one nmade in contravention off
sub-section (2) of Section 47 [See Section 47(3)]. W have
not been able to find any other provision anywhere to the
same effect. In the Schene of the provisions a dichotomy is
seen between share or interest in the capital and interest
in property of the Society. Wile Section 29(2) refers to
transfer of a nmenber’s share or his interest in the capita
or property of any Society, Section 31 in contrast speaks of
"the share or interest of a nenmber in the capital of a So-
875
ciety' .~ The Act, therefore, makes a clear distinction be-
tween the share or interest in the capital and share or
interest " in property of the Society. W have also noticed
that the Act does not recognise interest in the immovable
property of the society as well [See section 41(1)(b)]. W
have seen the qualifications for menbership. There is no
reason to suppose that if the qualification under the bye-
laws are fulfilled an application for 'nenbership nmay be
rej ected".
After pointing out that the right or interest to occupy is a
speci es of property this Court went on to add as under
"We, therefore, unhesitatingly come to the conclusion that
this species of property, nanely, the right to occupy a flat
of this type, assumes significant inportance and  acquires
under the law a stanp of transferability in furtherance of
the interest of conmerce. W have seen no fetter under any
of the legal provisions against such “a conclusion, The
attachment and sale of the property in this case in execu-
tion of the decree are valid under the |aw.
OO L 0000000009900 9.9.9.0.9.9.9.0.9.4
I n absence of clear and unanbi guous |l egal provisions to the
contrary, it will not be in public.interest or in the'inter-
est of comerce to inpose a bar on saleability of these
flats by a tortuous process of reasoning. The prohibition
if intended by the Legislature nust be in express ternms.” W
have failed to find one".
It becones clear fromthis decision that the nenber”s right
to occupy the flat is a species of property liable to at-
tachment and sale. It is nmore than a nmere right to - occupy.
It is transferable and if the transferee answers the quali -
fications wunder the bye-laws for being admitted to the
menbership of the Society, the Society would be precluded
from unreasonably w thhol ding such adnittance. There can
therefore, be no doubt that a nmenber-allottee has a right to
transfer his interest inthe flat to a third party and,
therefore, the right to induct a third party on |eave and
i cence basis.

It was contended by the | earned counsel for the appel-
lant that Section 15A was inserted in the Rent Act to serve

a dual purpose nanely (1) to curb exploitation of |I|icensee
and (2) to provide security
876

of tenure. If the view taken by the Courts below in the name
of maintenance of the '"distinctive nmutuality’ principle is
endorsed, the very purpose of the anendnent, argued counsel

would be defeated. He pointed out that in the State of
Mahar ashtra the cooperative novenment had taken rapid strides
and the legislature was aware that a | arge number of |Iicen-
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sees were in occupation of flats situate in Cooperative
Societies. It nust, therefore, be assuned that the |egisla-
ture desired to extend the protection of the Rent Act to
such licensees also by bringing themwthin the scope of
Section 15A of the Act. In support of this contention he
placed strong reliance on the decision of this Court in
Hi ndustan Petrol eum Corporation Limted (supra). This sub-
m ssion was countered by the | earned counsel for the society
and the menber on the plea that the Courts bel ow had rightly
concluded that the jurisdiction of the Cooperative Court
under Section 91(1) of the Societies Act was not ousted
because there was no jural relationship of Ilandlord and
tenant between the society and the appellant. According to
themif non-nenbers could be inducted in tenenents or flats
bel onging to a Cooperative Housing Society of the present
type, the entire housing novenent woul d becorme redundant and
the object of form ng such cooperative housing societies
woul d be totally defeated. Therefore. submtted the |[earned
counsel, /even if it is assuned that the appellant had ac-
quired the status of a tenant by virtue of Section 15A of
the Rent Act, the protection extended by the said provision
would extend to the licenser-nmenber only and not to the
society. In this connection strong reliance was placed on
the decision of this Court in ON Bhatnagar’s case (supra)
whi ch has been referred to and relied on in four subsequent
decisions nanely, Ms A V.R And Co. & Qhers v. Fairfield
Cooperative Housing Society & Qthers, [1988] 4 SCC 408;
Sardar Mohan Singh Ahluwalia v. Maitrai Park  Co-operative
Housing Society and Another, [1988] 4 SCC 416; Hi ndustan
Thonpson Associates Ltd. v. Ms. Maya Inderson Israni &
O hers, [1988] 4 SCC 745 and Snt. Krishna Rajpal Bhatia v.
M ss Leela H Advani and Others, [1989] 1 SCC 52.

Fi ve deci sions were rendered by a Division Bench of this
Court (A P. Sen & B.C. Ray, JJ.) on a single day i.e.. 19th
Sept enmber, 1988 on the question of applicability of  Section
91(1) of the Societies Act. In four of those cases,  nanely,
A V.R & Co. & Ohers; Sardar Mhan Singh Ahluwalia; Hi ndu-
stan Thonpson Associates Ltd. and Snt. Krishna Ral'pal Bha-
tia, this Court on facts took the view that the applicabili -
ty of Section 91(1) of the Societies Act could not ~be as-
sailed. 1In all those four cases the Court canme to the con-
clusion that the licence was term nated before 1lst February,
1973 and, therefore,
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the occupant could not be said to be in occupation of the
flat wunder a subsisting |licence on 1st February, 1973 and
hence Section 15A of the Rent Act had no application. In
such a fact-situation this Court rightly took the view  that
Section 28 of the Rent Act was not attracted and hence the
society was entitled to seek eviction under Section 91(1) of
the Societies Act. In Bhatnagar's case the occupant was
inducted in the flat on | eave and licence basis after the
Society had accepted himas a nomi nal menber. But his |Ii-
cence was term nated by a notice dated 31st March, 1965 and
thereafter his occupation was no nore under a subsisting
licence to entitle himto the protection of Section 15A of
the Act. |In the case of AV.R & Co. also the |licensee's
claimfor deemed tenancy was rejected on the ground that the
licence had expired |ong before 1st February, 1973 and had
not been renewed since then. The Court, therefore, cane to
the conclusion that the |icence was not in occupation of the
flat wunder a subsisting |licence on 1st February, 1973 and,
therefore, the benefit of Section | SA could not be extended
to him In the case of Sardar Mohan Singh Ahluwalia also the
Court found that as a matter of fact there was no subsisting
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Iicence on 1st February, 1973 to attract the application of
Section 15A of the Rent Act. In Hi ndustan Thonpson Associ -
ates Ltd. the facts disclosed that the Iicence was terninat-
ed by the nmenmber on 1st Cctober, 1972 and the occupant was
call ed upon tO vacate the prem ses. It was, therefore, held
that since the subsequent occupation of the flat by the
occupant was not under a subsisting licence his occupation
was in the nature of a trespasser and hence Section 15A had
no application. The Court, therefore, concluded that evic-
tion proceedings could be conrenced agai nst hi munder Sec-
tion 91(1) of the Societies Act. In the last nentioned case
of Srnt. Krishna Rajpal Bhatia the court found that the
agreenment in question created the relationship of a |licensor
and a licensee and the licence had in fact been term nated
by a notice dated 21st May, 1969 and, therefore, the occu-
pant was a nere trespasser when the action was comenced
under Section 91(1) of the Societies Act and was not enti-
tled to the benefit of Section 15A of the Rent Act. It can,
therefore, be seenthat the aforesaid 5 decisions on which
consi derabl e reliance was pl aced by the | earned counsel for
the Society -and its nmenber can be distinguished on facts
i nasmuch as in all those cases the finding of fact recorded
throughout was that the licensee was not in occupation of
the prem ses in question under a subsisting |icence on 1st
February, 1973 to/invoke the protection of Section 15A of
the Rent Act.

However, in the case of H ndustan Petroleum Corporation
Limted (supra) the Esso Easter Inc., a conpany, had taken
flat No. 35
878
in Block No. 8 in Sham Niwas on | eave and licence basis for
a period of one year in terns of a witten agreenent dated
Novenber 26, 1968 from Snt. Nanki M Mal kani. On Decenber 4,
1968 the Society passed a resolution admitting one T.J.
Mansukani, an enpl oyee of the conpany, as a nom nal nenber
of the society since he was to occupy the flat. The ' licence
agreenment was extended fromtine to tinme under the renewa
clause incorporated in the agreenent. After the company was
taken over under the Esso (Acquisition of Undertakings in
India) Act, 1974 Snt. Nanki M Mal kani sent a - conmuni cati on
affirmng the ternms and conditions of the |icence-and again
confirmed the same on 24th March, 1976. It will be seen from
these facts that the |icence was subsisting on 1st February,
1973. On 1l1lth Septenber, 1980 the Society passed a resol u-
tion calling upon the appellant-corporation to vacate the
said premises and directed its menber Smt. Nanki M - Mal kan
to occupy the same herself. Upon the appellant-corporation
failing to vacate the prem ses the Society conmrenced . pro-
ceedi ngs wunder Section 91(1) of the Societies Act on / 15th
Septenber, 1980 for eviction of the appellant-corporation
and its enployee fromthe flat. The Cooperative Bank Bonbay,
after considering the evidence adduced by the parties,
di smssed the claimof the Society holding that the ' appel-
| ant - corporation was entitled to the benefit of Section 15A
of the Rent Act and the said protection could not be taken
away by the Society seeking eviction under Section 91(1) of
the Societies Act. The Society preferred an appeal which
canme to be allowed on 17th March, 1984 whereupon the appel -
| ant - cor porati on approached the H gh Court under Article 226
of the Constitution, but in vain. The appellant-corporation
obt ai ned special |eave to appeal to this Court.

This court raised three questions for decision, two of
which are relevant for our purpose. The first question was
whet her the appellant corporation as successor-in-interest
of Esso Eastern Inc., the licensee, was entitled to the
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protection of Section 15A of the Rent Act having regard to
the fact that Esso Eastern Inc. was in occupation of the
flat in dispute under a subsisting |icence on 1st February,
1973 and whether the society’'s action for ejectrment of the
occupant of the flat could be said to be a dispute touching
the business of the society within the neaning of Section
91(1) of the Societies Act. After referring to the relevant
statutory provisions of both the Societies Act and the Rent
Act, this Court observed that the finding of the appellate
court that the appellant-corporation was not entitled to the
protection of Section 15A the Rent Act could not be
sustai ned. This Court concluded in paragraph 14 at page 758
as under:
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“I'n the prem ses, petitioner 1 H ndustan Petrol eum Corpora-
tion Ltd., is clearly protected under Section 15A of the

Bonbay Rents, Hotel and Lodging House Rates Control Act,
1947. In that view of the matter, we do not think it neces-
sary to deal with the contention as regard the applicability
of Section 91 of the Maharashtra Co-operative Societies Act,
1960. Al'l _aspects arising out of the subm ssions as to the
jurisdiction of the Registrar under Section 91(1) of the Act
have al ready been considered by this Court in O N Bhatnagar
case and we reiterate the principles |laid down therein".
This Court did not consider it necessary to deal wth the
third contention whether a claimfor ejectnent of an occu-
pant of a flat in a cooperative housing society who has been
put in possession thereof by the nenber under a |eave and
licence agreenment, is a ’'dispute touching the ‘business of
the society’ wthin the neaning of Section 91(1) of the
Societies Act, because in its viewit was already covered by
Bhatnagar’s case. To put it differently the D vision Bench
accepted the ratio of Bhatnagar’'s case as laying down the
correct law and did not see the need to restate the sane.
VWhile in Bhatnagar’'s case this Court on facts cane to
the conclusion that the requirenments of Section 15A were not
satisfied and, therefore, action under Section 91(1) of the
Soci eties Act was mmintainable, it repelled the apprehension
that such a view would throw out all |icensees of residen-
tial flats in multi-storeyed buil di ngs bel onging to Cooper a-
tive Housing Societies in the foll ow ng words:
"The apprehension, if we may say so, appear to be wholly
unfounded. The legislature was fully aware of the  acute
paucity of housing accommodation in the netropolitan cities
of Greater Bonbay and other urban areas in.the State, and
also the fact that lessors of ownership flats were -adopting
a device of inducting tenants under the garb of an agreenent
of leave and licence which left the Iicensee with no protec-
tion. The legislature, therefore, stepped in and by Mha-
rashtra Act 17 of 1973 the follow ng provisions were insert-
ed in the Rent Act".
After referring Section 15A(1) and Section 5(4A) of the Rent
Act this Court proceeded to observe as under:
880
"As a result of the introduction of Section 15A and Section
5(4A) of the Rent Act by Maharashtra Act 17 of 1973, the
licensee of any prem ses or any part thereof in a building
vesting in or |l eased to a cooperative housing society regis-
tered or deened to be registered under the Act, who was in
occupation of such prem ses under a subsisting |licence as on
1.2. 1973, is by a legal fiction, deenmed to be a tenant and
thus has the protection of Rent Act. In such a case the
di spute between a licensor and |licensee relating to posses-
sion of the premises of a fiat would attract Section 28 read
with Section 15A and 5(4A) of the Rent Act and would fai
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outside the purview of the Registrar’s jurisdiction to
adj udi cat e upon such di spute under Section 91(1) of the Act.
Once this aspect is kept in view, there need be no apprehen-
si on as expressed by | ear ned counsel for t he
appellant ................ b

Indubitably the flat in question fails within the defi-
nition of 'premses’ in Section 5(8) of the Rent Act. The
appellant, a |I|icensee under Section 5(4A), is a deened
tenant under Section 15A and, therefore, falls wthin the
definition of 'tenant’ under O ause (bb) of Section 5(11) of
the Rent Act. Such a tenant is entitled to the protection of
the Rent Act and cannot be evicted fromthe premises in his
occupation except as provided by the said Act. To hold

ot herwi se woul d be to render the status conferred on |icen-
sees in actual occupation on 1st February, 1973, under a
subsisting licence, nugatory. The appellant was put in

possession of the flat in question by the tenant-co-partner-
menber ~of the Society and was accepted as such by the suc-
cessornmenbers  also. As pointed out earlier a nmenber of a
tenant-copartnership type of Society is under an obligation
to pay a fixed rental every nmonth to the Society. This
rental is, no doubt. deternined on the basis of the nenber’s
financial obligations incurred on account of the cost of
construction, price of land or |lease rent, as the case my
be, interest on borrowings, etc. The primary object of such
a society is to provide residential accommopdation to its
nmenbers on easy paynment basis. That i's why -in Bhatnagar’s
case this Court stated that it is as nuch the concern of
the society formed with the object of providing residentia
accommodation to its nenbers, which normally is “its busi-
ness, to ensure that the flats are in occupation of its
nmenbers, in accordance with bye-laws franed by it, rather
than of a person in an unauthorised occupation, as it .is the
concern of the menber, who lets it out to another under an
agreenment of |eave and |icence and wants to secure posses-
sion of the prem ses for his own use after the term nation
881

of the licence'. Therefore, this Court held that “ejectnent
of an occupant, whose licence is term nated and who does not
have the protection of |aw, such as the Rent Act, ~can be
secured under Section 91(1) of the Societies Act.

But what happens when conpeting provisions vesting
jurisdiction wunder different |laws open with a non-obstante
clause and invest jurisdictionin different Courts? The
Societies Act under Section 91(1) confers ~jurisdiction on
the Cooperative Court while Section 28 of the Rent Act
confers jurisdiction on the Court of Small Causes, Bonbay.
This Court observed in Deccan Merchants Cooperative Bank
Limted v. Dali Chand Jugraj Jain, [1969] 1 SCR 887  /that
"the two Acts can be harnonised best by holding that in
matters covered by the Rent Act, its provisions, rather than
the provisions of the Act, should apply’. This view was
approved in Bhatnagar’s case also. In Co-operative Centra
Bank, Ltd. v. Additional Industrial Tribunal, Andhra Pra-
desh, [1970] 1 SCR 205 also this Court was required to
har noni se the conpeting provisions in Section 61 of the A P.
Co-operative Societies Act, which is substantially the sane
as Section 91(1) of the Societies Act, and Section 10(1)(d)
of the Industrial Disputes Act. This Court applying the test
| ai d down on Deccan Merchants Co-operative Bank’s case held
that a dispute relating to the service condition of an
enpl oyee of the society would properly be governed by the
I ndustrial D sputes Act.

It was, however, submitted by the | earned counsel for
the society that the earlier enactrment i.e. the Rent Act
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nust yield to the later Act, i.e. the Societies Act, if the
conpeting provisions of the two cannot be reconciled--Iex
posterior derogate priori. But the Rent Act is special |aw

extending protection to tenants, just as the Industria
Di sputes Act which makes provision for the benefit of the
workmen. Ordinarily, therefore, a general provision, a
di spute touching the business of the society, would have to
give way to the special provision in the Rent Act on the
maxi m generalia specialibus non derogant. That is why this
Court harnonised the said provisions by holding that in
matter covered by the Rent Act, its provisions, rather than
the provisions of the Societies Act, should apply. In the
present case the appellant seeks protection of the Rent Act
since he is a deemed tenant under Section 15A read with
Section 5(4A) and 5(11)(bb) of the Rent Act. The status of a
tenant is conferred on himby |aw as the |egislature desired
to extend the protection of the Rent Act to such |icensees.
Ri ghts which do not flow fromcontracts but are conferred by
| aw such as the Rent Act, nust, we think, be determned by
the nmachinery, if any, provided by the law conferring the
ri ght.
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The subm ssion that the appellant cannot seek protection
agai nst the Society as his entry into the flat was in viol a-
tion of the Bye-laws woul d have been valid had the statute
not intervened. To take such a view would tantanount to
carving out an exception in Section 15A of the Rent Act that
the said provision wuld not apply to |licensees in occupa-
tion of flats owned by tenant-co-partnership societies. The
| anguage of Section 15A read with Section 5(4A) of the Rent
Act does not warrant such a construction. The nere fact that
there was a violation of the Bye-laws woul d not nmake any
difference for it is not unknown that even in cases of
breach of statute, the |egislature has conferred protection
on those guilty of breach if the prevailing circunmstances so
warrant e.g., sub-letting was prohibited by Section 15 but
when the legislature realised the need to protect the sub-
tenants it did so by an ordinance promulgated in / 1959.
Simlarly when the legislature felt the need to protect
i censees in occupation on 1st February, 1973, it intervened
by enacting Section 15A. The legislative policy is quite
evident from Section 15A and the protection given to |icen-
sees cannot be taken away on the plea that the initial entry
of the licensee in the flat was in breach of the Bye-I|aws.
If the occupant-licensee who is a protected tenant ~under
Section 15A'can be evicted by the society onthe plea of
absence of privity between the society and the  protected
tenant, it would render the protection of Section 15A redun-
dant. The situation is nmore or less simlar to the case of
an owner-| andl ord whose tenant had contrary to the terns of
the contract introduced a |icensee who is now protected by
Section 15A of the Rent Act. In such a case notw thstandi ng
the absence of privity of contract between the owner
andlord and the |licensee-protected tenant, the latter
cannot be evicted except in accordance with the provisions
of the Rent Act. We, therefore, do not see any nerit in the
contention that notw thstanding the protection given by
Section 15A, the society can proceed to evict him under
Section 91(1) of the Societies Act on the plea that such
protection is not avail able against the society. Such a view
woul d defeat the |egislative object of Section 15A of the
Rent Act.

But the jurisdiction of the Court in which the action is
origi nated nust be determined on the avernents in the plaint
or claim application and not on the defence taken by the
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adversary party. For exanple, if the plaintiff goes to court
alleging that the defendant is a trespasser, the ordinary
court will have jurisdiction and its jurisdiction will not
be taken away nerely because the defendant pleads tenancy.
If, however, the defendant succeeds in proving that he is a
tenant in respect of prem ses, possession whereof is sought,
the court trying the case would disnmiss the suit on the
ground that the plaintiff had failed to prove the

883

jurisdictional fact that the defendant was a trespasser
Here al so the claimwas | odged by the society in the Cooper-
ative Court on the ground that the appellant was in w ongful
occupation of the flat in question and was a nere trespass-
er. On facts it is now found that the appellant was and is a
protected tenant under Section 15A of the Rent Act. The
proceedings initiated under Section 91(1) of the Societies
Act cannot, in the circunstances, succeed for the sinmple
reason /that the society has failed to prove the fact which
constitutes the foundation for jurisdiction. If the society
fails to prove that the appellant has no right to the occu-
pation of the flat since he is a nere trespasser, the suit
nmust obviously fail. That is why even in the case of Hi ndu-
stan Petrol eum Corporation Linmted this Court did not con-
sider it necessary to deal with the contention based on
Section 91(1) of the Societies Act in detail and felt con-
tent by observing that the point stood covered by the deci-
sion in Bhatnagar’s case.

For the reasons afore-stated, weare of the view that
the inpugned Judgnent of the Bonbay H gh Court. cannot be
allowed to stand. W allow this appeal, set aside the Judg-
ments of all the Courts below and direct” that the claim
application filed under Section 91(1) of the Societies Act

shall stand disn ssed. However, in the facts and' circum
stances of the case we nake no order as to costs.

R N. J. Appea
al | oned.
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