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ACT:

Constitution of /India 1950, Articles 98, 174, 102 (1)
(a), 187, 188, 191 (1) (a), and 193.

The Representation of the people Act 1951 Sections 21
33, 73 and 152.

Candi date el ected as Member of State Legislative
Assenbl y-Not taking oath as Menber-Wether could propose a
candidate for election to Rajya Sabhaand entitled to vote
in such el ection.

Secretary & Joint Secretary of  State Legislative
Assenbl y-Whet her “an officer of Governnent’-Appointnment as
Returning officer and Assistant Returning Oficer in an
el ection to Rajya Sabha-Validity of.

Words & Phrases- Meani ng of:

‘Governnent’ -Constitution of I'ndia 1950, Articles 102
(1) (a) and 191 (1) (a) ‘an officer _of Governnment’-The
Representati on of the People Act 1951, s, 21

HEADNOTE

After the Legi sl ative Assenmbly of the State was
di ssol ved by the President elections were held and after the
results were declared the Election Conmm ssion issued a
notification containing the names of the nenbers el ected for
the constituencies on June 9, 1980. The el ected nenbers were
notified that they could take the oath as required by Art.
188 of the Constitution at the session of the Legislative
Assenmbly which had been sumoned to neet on June 27, 1980
and on subsequent days. |In the neanwhile, on June 17, 1980
the Election Conmission issued a notification calling upon
the elected nenbers of the state Legislative Assenbly to
elect a person for the purpose of filling a vacancy in the
Raj ya Sabha. For conducting the election the Secretary and
Joint Secretary of the State Legislative Assenmbly were
appoi nted respectively as the Returning Oficer and the
Assi stant Returning officer.

The appel l ant and respondent No. 1 in Civil Appeal No.
1775 of 1981 were nonminated as the candidates at that
election. At the time of scrutiny, respondent No. 1 filed
objections to the nom nation of the appellant raising two
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grounds:-(1) that the appellant was disqualified as he was a
Gover nient

940

servant, and (2) that the proposer though an el ected nmenber
of the Assenbly, was not qualified to propose the
appel l ant’ s candidature as he had not yet taken the oath
under Article 188 of the Constitution.

The appel | ant contended that as he had retired
voluntarily from Government service he was not disqualified
for being chosen as a nmenber of the Rajya Sabha and that the
proposer being an el ected nenber of the Legislative Assenbly
was conpetent to propose even though he had not taken the
oath as provided in Art. 188. Overruling the objections the
nom nati on papers of the candidates were accepted. In the
el ection the appellant was declared el ected as a nenber of
the Rajya Sabha.

Respondent no. 1 therefore filed an election petition.
The High Court set aside the \appellant’s election on the
grounds : (1) that as the Secretary of the Legislative
Assenbly was neither an officer of the Governnent nor of a
| ocal authority, he could not be appointed as the Returning
Oficer under s.21, and (2) that the proposer of the
nom nati on paper had not —made or subscribed the oath or
affirmation as required by Article 188 of the Constitution
on the date of /nomnation and consequently there was
i mproper acceptance of the nom nation of the appellant.

The appellant, the Election Commission of India, and
the State preferred Appeals to this Court.

Al'l owi ng the Appeal s,

N

HELD : 1 (i) The word “Governnment’~ in Article 102
(1)(a) and in Article 191 (1)(a) of the Constitution and the
word ‘ Governnment’ in the expression an officer of Governnent
in section 21 of the Representati on of the People Act, 1951
should be interpreted liberally so as'to include within its
scope the Legislature, the Executive and the Judiciary. [951
GH

(ii) The finding of the Hgh Court that the Secretary
of the State Legislature could not. be appointed as the
Returning officer for the election to the Rajya Sabha is
unsust ai nabl e. [952 A

(iii) The expressions ‘CGovernnent’ —and an officer of
Governnent’ are not defined in the Constitution or-in the
Representation of the People Act 1951. Article 367 of the
Constitution provides that wunless the context otherw se
requires, the GCeneral Causes Act, 1897, 'shall subject to
any adaptations and nodifications that nmay be nade therein
under Article 372 apply for the interpretation for. the
Constitution. Section 3 (23) of the General Causes / Act,
1897 gives an inclusive definition of ‘Governnment’ and
suggests that there may be other organs of State which may
be included wthin the nmeaning of expression ‘CGovernnent’,
The expressions ‘Central CGovernnent’ and ‘State CGovernnent’
are defined in section 3 (8) and section 3 (60). A general
review of the constitutional provisions shows various
expressions used in it to describe the several organs of the
State. In Part | the expressions ‘the Union’‘the States’ and

‘“the Union Territories” are wused. In Article 12 the
expressi ons ‘ Government and
941

Parlianment of India and ' Governnent and the Legislature of
each of the States’ are found suggesting that Government is
different from the Union Legislature or the Legislatures of
the States. This is for purposes of Part IIl. In Article 102
(1) (a) and Article 191 (1) (a) the expression ’the
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Government of India and ' Governnent of any state’ are used
and they provide that a person holding an office of profit
under the GCovernment of India or a State Governnent s
disqualified for being chosen as a nmenber of Parlianment or
of a State Legislature respectively. Article 98 and Article
187 provide for appoi ntnent of separate secretariat staff of
each House of Parlianment and of the State Legislatures
respectively. [947 CH, 948 A

(iv) After the comencenment of the Constitution, the
Secretaries of the State Legislatures alnpbst as a natter of
rul e were being appointed as Returning Oficers for election
to the Rajya Sabha and for election to the Legislative
Councils of States, and Parlianent had not thought it fit to
amend suitably, section 21 expressly including the officers
of the State Legislatures anpbngst the persons qualified to
be appointed as Returning  officers even though it had been
amended once by specifically dncluding officers of |oca
aut horities. Parliament al | al ong had treated the
Secretaries of the State Legislatures as officers of
CGovernment for purposes of ~section 21, and had found it
conveni ent to -do so [951 G- E]

(v) Even though Article 98 and Article 187 contenpl ate
the establishnent of ‘a separate secretariat staff for each
House of Parlianent and the State Legislature respectively,
the sal aries and al'l owances of the nmenbers of that staff are
paid out of the Consolidated Fund of India or of the State,
as the case may be after they are voted by the House or
Houses concerned. Their appoi ntment and ot her conditions of
service are regulated by Rul es made by the President or the
Covernor, as the case may be, ~until an appropriate lawis
made by Parlianent or the State Legislature. [951 F-Q

(vi) In our Constitution, which has a federal structure
there are both at the level of the Union and at the level of
the State detail ed provisions pertaining to the Legislature,
the Executive and the Judiciary. All- the three organs are
concerned with the governance of the country the first makes
the laws, second enforces themand the third interprets
them Sonetinmes their functions may be overlapping. Al the
three organs together constitute the Governnent at  their
respective level. [950 B-(

(vii) The President is a part of the Parlianment under
Article 79 of the Constitution. The executive power of the
Union is vested in himunder Article 53(1). At the level of
the State the position is anal ogous. The Governor is a part
of the Legislature of the State under Article 168 (1). The
Executive power of the State is vested in himunder Article
154 (1) and he is consulted in the appointnents of the
judges of the Hgh Court. Wile under Article 235 the High
Court is vested with the control over the subordinate
Judiciary of the State, in the case of disnissal or renoval
of a judicial officer in the Subordinate Judiciary, the
CGovernor has to issue the order though on the recomendati on
made by the H gh Court. A study of these provisions shows
that there is no water-tight conpartment between the three
maj or organs of the State. The Conptroller and Auditor
CGeneral of India though he is assigned an i ndependent status
is an officer under the Union Governnment. The Judges of the
Supreme Court and of
942
a Hgh Court are not servants of Government but hold a
constitutional office. But the Comptroller and Auditor-
CGeneral of India and the Judges of the Suprenme Court and of
a High Court are not eligible to contest elections to
Parliament and the State Legislatures in view of Article 102
(1) (a) and Article 191 (1) (a) because they are serving in
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connection with the affairs of the Union and are therefore,
hol ding offices of profit under the Central Government. [950
C-H 591 A B

Pradyat Kumar Bose v. The Hon' bl e the Chief Justice of
Calcutta High Court [1955] 2 S. C. R 1331; @urugobinda Basu
v. Sankari Prasad CGhosal & O's. [1964] 4 S. C. R 311; Union
of India v. Sankal Chand Hi matlal Sheth & Anr [1978] |I. S.
C. R 423; & Hargovind Pant v. Dr.Raghukul Tilak & Os.
[1979] 3 S. C R972 referred to.

(viii) The position of a person who works as an officer
of the Legislature of a State is also the same. Even though
he belongs wunder Article 187 to the staff of the State
Legislature, he is still an officer of Government in the
broad sense in which the expression 'Governnment is used in
Article 102 (1) (a) and  Article 191 (1)(a). |If the
expression 'Governnent wusedis construed as neaning the
Executive Government only, then it would defeat the very
pur pose of these provisions. Simlarly he has to be treated
as an officer of _Governnent for - purposes of section 21 of
the Act  ‘also qualified for being appointed as the Returning
of ficer for anelection hel'd under the Act. [951 A-(C

2(1) This is not a case where general elections to the
Legi sl ative Assenbly ~had been hel d before the normal tenure
of the existing Legislative Assenbly was over. The previous
Legi sl ative Assenbl'y havi ng been dissolved in February 1980,
on the publication of the notification containing the nanmes
of the elected menbers of the Legislative Assenbly on June
9, 1980 under Section 73, the Assenbly was deened to be duly
constituted. [953 D; 954 D

(ii) An elected nmenber who has not taken "oath' but
whose nane appears in the notification published under s. 73
of the Act can take part in all non-legislative activities
of an elected nenber. The right of votingat an election to
the Rajya Sabha can al so be exercised by him [957 G

In the instant case the nanme of the proposer had been
i ncl uded before the date on which he proposed the nane of
the appellant as a candidate inthe notification published
under sec. 73 of the Act and in the electoral rol
mai nt ai ned under section 152. There is therefore no
infirmty in the nomination. [957 H; 958 A

(iii) The words 'sitting and voting’ in Article 193 of
the Constitution inply the summoning of ~the house under
Article 174 of the Constitution by the Governor to neet at
such time and place as he thinks fit and the hol ding of the
neeting of the House pursuant to the said summons or an
adj ourned neeting. An elected nenber incurs the penalty for
contravening Article 193 of the Constitution only when he
sits and votes at such a neeting of the House. Invariably
there is an interval of tine between the constitution of a
house after a general election, and the summoning of the
first meeting of the House. During that
943
interval an elected nmenmber of the Assenbly whose name
appears in the notification issued under section 73 of the
Act is entitled to all the privileges, salaries -and
al  owances of a nenmber of the Legislative Assenbly, one of
them being the right to function as an elector at an
election held for filling a seat in the Rajya Sabha. [955 B-
Dl

(iv) The election for filling a seat in the Rajya Sabha
does not froma part of the Legislative proceedings of the
House carried on at its neeting. Nor the vote cast at such
an election is a vote given in the House on any issue
arising before the House. The speaker has no control over
the election. The election is held by the Returning Oficer
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appoi nted for the purpose. Al the steps taken in the course
of the election fall outside the proceedings that take place
at a neeting of the House. [955 E-F; 956 B]

Bhupendra Nath Basu v. Ranjit Singh, I. L. R 41 Cal
384, approved.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal Nos. 1775
1975 (E), 2736 (E) of 1981

Fromthe Judgment and Order dated the 10th July, 1981
of the Allahabad H gh Court (Lucknow Bench) in Election
Petition No. 7 of 1980.

M C. Bhandare, T. Sridharan, Ms. S. Bhandare and Ms.
Sucharita for the Appellant in CA 1775/81.

Dr. Y. S Chitale and M. A Subhashini for the
Appel l ant \in CA.No. 1975 of 1981

Ms. S. Dixit for the Appellant in CA 2736 of 1981

Hari' Shankar Jain and M. KK Gupta, for the

Respondent.
The Judgnent of the Court was delivered by
VENKATARAM AH, | . At the conclusion of the hearing of

the above appeals on Novenmber 16, 1983, we pronounced the
fol |l owi ng order:

"Heard counsel for the parties. The appeals are
allowed and the order of the H gh Court is set aside
wi t hout any order as to costs.”

W now gi ve our. reasons.
944

Two questions arise for - consideration in these three
appeal s which are filed agai nst the judgnent and order dated
July 10, 1981 of the High Court of~ All ahabad in El ection
Petition No. 7 of 1980. They are:

1. et her the Secretary of ~a State Legislative

Assenmbly is not qualified to be appointed as the

Returning O ficer at an election held to fill a seat in

the Rajya Sabha ?

2. et her a person elected as a nenber of a

Legi sl ative Assenbly but who has not made and

subscribed the prescribed oath or affirmation _as

required by Article 188 of the Constitution can validly

propose a person as a candidate at an election held for

filling a seat in the Rajya Sabha ?

In February, 1980 the Legislative Assenbly or the State
of Uttar Pradesh was di ssolved by the President by issuing a
notification wunder Article 356 of the Constitution. A
notification was issued by the Governor of Utar Pradesh
under section 15 (2) of the Representation of  the People
Act, 1951 (hereinafter referred to as 'the Act’) in April
1980 calling wupon all the Assenbly constituencies-in Uttar
Pradesh to elect nenbers to the Legislative Assenbly. After
the results of the elections in all the constituencies held
pursuant to the said notification were declared, the
El ecti on Conm ssi on of India i ssued a notification
containing the names of the nenbers elected for the said
constituencies as required by section 73 of the Act on June
9, 1980. The elected nenbers were notified that they could
take the oath as required by Article 188 of the Constitution
at the session of the Legislative Assenbly which had been
summoned to neet on June 27, 1980 and on subsequent days. In
the meanwhile on June 17, 1980, the El ection Comm ssion
issued a notification calling wupon the elected nmenbers of
the Utar Pradesh Legislative Assenbly to el ect a person for
the purpose of filling a vacancy in the Rajya Sabha. By that
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notification, the Election Commssion fixed the follow ng
programme for the purpose of the said election

(a) 24.6.1980 - as the last date for naking
nom nati on.

(b) 25.6.1980 - as the date for scrutiny of the
nom nati on papers

(c) 27.6.1980 - as the last date for wthdrawal of
candi dat ure.

945

(d) 4.7.1980 - as the date on which a poll, if
necessary, would be taken

(e) 7.7.1980 - as the date before which the

el ection had to be conpl et ed.

Shri S. P. Singh, Secretary of the Utar Pradesh
Legi sl ative Assenmbly was appointed as the Returning O ficer
and Shri  Uma Shankar, Joint . Secretary as the Assistant
Returning O ficer for conducting the aforesaid el ection.

Pashupati Nath Sukul, the appellant in Cvil Appeal No.
1775 of 1981 (hereinafter referred to as 'the appellant’)
and Nem Chandra Jain, respondent No. 1 were nom nated as the
candi dates at ~that election. ‘At the tine of scrutiny,
respondent No. 1 filed objections to the nomination of the
appel lant raising two grounds-(1) that the appellant was
di squalified as he was a Governnent servant and (2) that the
proposer of the /candidature of the appellant was not
qualified to propose his candidature as he had not yet taken
the oath as required by Article 188 of the Constitution. The
appel | ant pleaded ‘that as he had retired voluntarily from
the CGovernment service he was not~ disqualified for being
chosen as a menber of the Rajya Sabha and that the proposer
of his candidature was an elected nmenber of the Legislative
Assenbly who was conpetent to make the proposal even though
he had not taken the oath as provided in Article 188 of the
Constitution. The Objections of respondent No. 1 were
overrul ed and the nom nation papers of both the appell ant
and respondent No. 1 were accepted by the Returning O ficer.
At the poll which took place on/July 4, 1980 the appell ant
secured 325 votes and respondent No. 1 got 41 votes.
Accordingly the appellant was declared to be elected as a
menber of the Rajya Sabha. Aggrieved by the result of the
el ection. respondent No. 1 filed an election petition before
the High Court calling in question the result of the
el ection on various grounds and of themwe are now concerned
with two grounds only and they are (1) that as the Secretary
of the Legislative Assenbly was neither .an officer of the
Government nor of a local authority, he —could  not be
appointed as the Returning Oficer under section 21 of the
Act and (2) that as the proposer of the nom nation paper of
the appellant had not nmade or subscribed the oath or
affirmation as required by Article 188 of the Constitution
on the date of the nomination, there was inproper acceptance
of the nonmination of the appellant. The appellant, the
El ecti on Comm ssion of India, the State of Uttar Pradesh and
Shri S. P.

946

Singh, the Returning Oficer were inpleaded as respondents
to the election petition. The nane of the Governor of Uttar
Pradesh who had also been inpleaded as a respondent was
deleted by the order of the H gh Court. The petition was
contested by the appellant and ot hers who had been i npl eaded
as respondents in the election petition. At the conclusion
of the trial, the H gh Court set aside the election of the
appellant on the following grounds viz. that Shri S. P
Si ngh, Secretary, Legislative Assenbly was not qualified to
be appointed as the Returning Oficer; that the proposal of
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the candidature of the appellant by a nenber of the
Legi sl ative Assenbly who had not made and subscribed the
oath or affirmation as required by Article 188 of the

Constitution on the date of nonination was illegal and hence
there was inproper acceptance of the nomnation of the
appel l ant and that there was no valid electoral roll in

force on the date of nomination. Aggrieved by the judgnment
of the H gh Court, the appellant has preferred Cvil Appea
No. 1775 of 1981, the El ection Commission of India has filed
Cvil Appeal No. 1975 (E) of 1981 and the State of Uttar
Pradesh has preferred Civil Appeal No. 2736 (E) of 1981. Al

these three appeal s are di sposed of by this commopn judgnent.

We shall first deal with the question whether the
Secretary of the Legislative Assenbly was not qualified to
be appointed as the Returning Oficer for the election
Section 21 of the Act which deals with the appointnment of
Returning O ficers reads thus:

"21. Returning Oficers-For every constituency,
for every electionto fill a seat or seats in the
Council” of States and for every election by the nmenbers
of the Legislative Assenbly of a State to fill a seat
or seats in the Legislative Council of the State, the
El ection Commi ssion shall, in consultation wth the
CGovernment of ~ the  State, designate or nomnate a
returning officer who shall be an officer of Governnent
or of a local authority:

Provi ded that nothing in this- section shal
prevent the Election Comm ssion from designating or
nom nating the sane personto be the returning officer
for nmore than one constituency.”

(Enphasi s added).

947

The contention of respondent No. 1 which has been
accepted by the High Court is that the Secretary of the
Legi sl ative Assenmbly being not —an officer of Governnent or
of a local authority he was not qualified to be appointed as
the Returning O ficer. The argunent is that ’'Governnment’ in
the expression "an officer of Government’ used in section 21
of the Act means the Executive only and an officer of the
Legi slature is not, therefore, an officer of Governpent.

This case is an illustration of  sone |egal problens
solutions for which appear to be quite obvious but when an
attenpt is made to give reasons for such solutions one would
be confronted with nmany difficulties t hough not
i nsurnount abl e. The expressions ' Governnent’ and ' an officer
of Governnment’ are not defined in the Constitution or in the
Act. Article 367 of the Constitution provides that unless
the context otherwise requires, the General C auses . Act,
1897, shall, subject to any adaptations and nodifications
that may be rmade therein wunder Article 372 of the
Constitution, apply for t he i nterpretation of t he
Constitution as it applies for the interpretation of ‘an Act
of the Legislature of the Dom nion of India. Section 3(23)
of the General C auses Act, 1897 defines ’'CGovernnent’ - as
fol | ows:

"3(23) 'CGovernnent’ or ’'the Governnent’ shal
include both the Central Governnent and any State
Government . "

The above definition is an inclusive definition and it
suggests that there may be other organs of State which may
be included within the nmeani ng of t he expr essi on
"CGovernnment’. The expressions 'Central Government’ and
"State CGovernment’ are defined in section 3(8) and section
3(60) of the Ceneral C auses Act, 1897 respectively. These
definitions are to be adopted unless there is anything in
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the context to the contrary. A general review of the
constitutional provisions shows various expressions used in
it to describe the several organs of the State. In Part | of
the Constitution the expressions ’'the Union’. 'the States’
and 'the Union Territories’ are used. In Article 12 of the
Constitution, we find the expressions ’'Covernment and
Parlianment of India and ' Governnent and the Legislature of
each of the States’ suggesting that Governnent is different
fromthe Union Legislature or the Legislatures of the
States. This is for pur poses of Part 111 of the
Constitution. In Article 102(1)(a) and Article 191(1)(a) of
the Constitution, the expressions 'the Government of |ndia’
and 'the Governnent of any State’ are used and they provide
that a person holding an office of profit under the
948
CGovernment of India or a State Governnment is disqualified
for being chosen as a nenber ~of Parliament or of a State
Legi sl ature respectively. Article 98 and Article 187 of the
Constitution provide for the appoi ntnent of separate
secretariat staff of each House of Parliament and of the
State Legislatures respectively. Article 146 and Article 229
of the Constitution respectively deal with the appoint ment
of officers and servants of the Supreme Court and of the
H gh Courts. Article 148(5) and Article 318 of the
Constitution respectively deal with 'the conditions of
service etc. of the enployees working in the office of the
Conptroller and Auditor-General of JIndia and the Public
Servi ce Conmm ssions. . Part XIV of the Constitution contains
provisions relating to the services under. the Union
CGovernment and the State CGovernnents. It contains Article
311 which guarantees certain- rights which cannot be denied
to the enployees in the Legislature and in'the Judiciary.
Dealing with the nature of the office held by the officers
working in the H gh Court, who are governed by Article 229
of the Constitution this Court has observed in Pradyat Kumar
Bose v. The Hon’ble the Chief Justice of Calcutta High
Court (1) thus:
"A close scrutiny of the term nology so used shows
a marked departure in the | anguage of article 320(3)(c)
fromthat in articles 310 and 311. O ficers and nenbers
of the staff attached to a H gh Court clearly fal
within the scope of the phrase "persons appointed to
public services and posts in connection w.th the
affairs of the State" and also of the phrase "a person
who is a menber of a civil service of-a State" as used
in articles 310 and 311. The sal ari es of these persons
are paid out of the State funds as appears fromarticle
229(3) which provides that the adm nistrative expenses
of a Hi gh Court including all salaries, allowances and
pensi ons payable to or in respect of officers and
servants of the High Court, are chargeabl e upon the
Consolidated Fund of a State. The itemrelating to such
admi ni strative expenses has to frompart of the annua
financial statenent to be presented to the State
Legi sl ative Assenbly wunder article 202 and estinmates
thereof can formthe subject matter of the di scussion
in the Legislature under article 203(1). They nmust,
therefore, be taken "to hold posts in connection wth
the affairs of the State and to be menbers of the civi
service of the State".
949
Entry 5 of List 1l of the Seventh Schedule to the
Constitution relates to 'Local Governnment’ that is to say,
the constitution and powers of rmunicipal corporations,
i mprovenent trusts, district boards, mning settlenent
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authorities and other local authorities for the purpose of
| ocal self-government or village adm nistration. In each of
these cases it becones necessary to examne the relevant
provisions of |aw applicable to it in order to determne
whet her the officers and staff of the various organs are
officers of Governnent or not. Before taking up such
exam nation the neaning of the expression ' Governnent’ has
to be ascertained.

A student of International Law understands by the
expression ’'State’ as a fully sovereign i ndependent
conmunity residing in a specified territory wth a |ega
capacity to enter into .international relations and having
the power to fulfil the obligations which the internationa
law i nposes on the famly of nations. It should also have
been admitted or recognised as a State on a footing of
equality with other States. A State inplies the existence of
a community or group of people occupying a geographical area
or territory in which they permanently reside possessing
i nternal sovereignty and i ndependence of foreign control and
a political organi sation or agency through which the
collective will of the people is expressed and enforced. The
last of the elenents of a State referred to above is
generally called as a CGovernnent. A student of Politica
Theory and Conparative Politics nmay descri be a Governnent as
a nonarchical, republican, denocratic or dictatoria
dependi ng upon its peculiar features. 1t may be federal or
unitary. A political philosopher nay describe a Governnent
as inperial, colonial, capitalist “or socialist. The above
list is not really exhaustive. But these are only different
fornms of CGovernnent and Governnent’ here is used in a very
broad sense. Fromthe legal point of view, Governnent may be
descri bed as the exercise of certain powers and the
performance of certain duties by public authorities or
of ficers, together with certain private per sons or
corporations exercising public functions. The structure of
the machi nery of Governnment and the regul ation of the powers
and duties which belong to the different parts /of this
structure are defined by the law which also prescribes to
sonme extent the node in which these powers -are 'to be
exercised or these duties are to be performed (See
Hal sbury’s Laws of England, Fourth Edition, Vol. 8, Para
804). Covernnent generally connotes three estates, nanely,
the Legislature, the Executive and the Judiciary while it is
true that in a narrow sense it is wused to connote the
Executive only. The neaning to be assigned
950
to that expression, therefore, depends on the context in
which it is used.

In our Constitution, which has a federal  structure,
there are both at the Ievel of the Union and at the |evel of
the States detail ed provi si ons, pertaining ~-to the
Legi sl ature, the Executive and the Judiciary. Al the three
organs are concerned with the governance of the country one
organ makes the |laws, the second enforces themand the third
interprets them though sonetimes their functions nmay be
overlapping. In this sense all the three organs together
constitute the Governnment at their respective level. It is
significant that the President is a part of parlianment under
Article 79 of the Constitution, the executive power of the
Union is vested in him under Article 53 (1) of the
Constitution and he appoints Judges of the Suprene Court
under Article 124 (2) and he can issue an order renoving a
Judge of the Suprene Court under Article 124 (4) of the
Constitution, of course, subject to the l[imtations
contained therein. At the level of the State too the
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position is analogous to the position at the level of the
Union. The Governor is a part of the Legislature of the
State under Article 168(1) of the Constitution. The
executive power of the State is vested in himunder Article
154(1) and he is consulted in the appoi ntrment of judges of
the Hi gh Court. Wile under Article 235 of the Constitution

the High Court is vested with the control over the
Subordi nate Judiciary of the State, in the case of disnissa

or renoval of a judicial officer in the Subordinate
Judi ciary of the Governor has to issue the order though on
the reconmendati on rmade by the High Court. A study of these
provi sions shows that there is no water tight conpartnment
bet ween the three najor organs of the State. The Conptroller
and Auditor-General of India though he is assigned an
i ndependent status is an officer under the Union Governnent.
(See @irugobinda Basu v. ~Sankari Prasad Ghosal & Ors.) The
Judges of the Supreme Court and of a H gh Court are not
servants of Government but hold a constitutional office
(vide Union of India v. Sankal < Chand Hmatlal Sheth &
Anr. (2) and- Hargovind Pant v. Dr. Raghukul Tilak & O's.(3)
But the Conptroller and Auditor-General of India and the
Judges of the Supreme Court and of a H gh Court are not
eligible to contest elections to Parlianent and the State
Legislatures in view of Article 102(1)(a) and Article
191(1)(a) of the Constitution, as the case my
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be, because they are serving in connection with the affairs
of the Union (See Article 360(4)(b) of the Constitution) and
are, therefore, holding offices of profit under the Centra

CGovernment. The position of a person who works as an officer
of the Legislature of a State is also the same. Even though
he belongs under Article 187 of the Constitution to the

staff of the State Legislature, he “is still an officer of
Government in the broad sense in which the expression
"Governnent’ is wused in Article 102(1)(a) and Article
191(1) (a) of the Consti tution. | f the expressi on

"CGovernnent’ used here is construed as neani ng the Executive
CGovernment only, then it would defeat the very purpose of
these provisions of the Constitution. Similarly he has to be
treated as an officer of Government for purposes of section
21 of the Act also qualified for being appointed as the
Returning O ficer for an election held under the Act. It is
not di sputed t hat after the conmencenent of t he
Constitution, the Secretaries of the State Legislatures
alnost as a matter of rule are being appointed as Returning
Oficers for election to the Rajya Sabha and for el ection to
the Legislative Councils of States and Parlianent has not
thought it fit to anend suitably, section 21 @of the Act
expressly including the officers of the State Legislatures
anongst the persons qualified to be appointed as Returning
Oficers even though it has amended that section- once by
specifically including of ficers of [ ocal authorities.
Parliament all along has treated the Secretaries of the
State Legislatures as officers of Government for purposes
section 21 and has found it convenient to do so having
regard to the nature of the work to be carried out by them
It may be noted that even though Article 98 and Article 187
of the Constitution contenplate the establishnent of a
separate secretariat staff for each House of Parliament and
of the State Legislature respectively, the salaries and
al | owances of the nmenbers of that staff are paid out of the
Consolidated Fund of India or of the State, as the case may
be after they are voted by the House or Houses concerned.
Their appointnent and other conditions of service are
regul ated by Rul es made by the President or the Governor, as
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the case may be, until appropriate law is made by Parliament
or the State Legislature, as the case may be. W are of the
view that the word ’'Governnment’ Article 102(1)(a) and in
Article 191(1)(a) of the Constitution and the word
"CGovernnment’ in the expression 'an officer of Governnent’ in
section 21 of the Act should be interpreted liberally so as
toinclude wthinits scope the Legislature, the Executive
and the Judiciary. The High Court erred in equating the word
"Governnment’ occurring in section 21 of the Act to the
Executive Governnent only and in further holding that the
of ficers of the
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State Legislature could not be treated as officers of
CGovernment for purposes of that section. The finding of the
Hi gh Court that the Secretary of the Utar Pradesh State
Legi sl ature could not be appointed as the Returning O ficer
for the election to the Rajya Shaba is, therefore,
unsust ai nabl e.

The second question to be considered is whether the
nom nation of the appellant was liable to be rejected on the
ground that the proposer ~was not weligible to nomnate a
candi date as he had not nade and subscribed the oath or
affirmati on as prescri bed by Article 188 of t he
Consti tution.

Section 33 of 'the Act prescribes the requirenents for a
valid nomnation. It provides that the nonination paper
shoul d be conpleted in the prescribed formand signed by the
candi date and by an el ector of the constituency as proposer
Cl auses (d) and (e) of section 2(1) of the Act define the
words ’'election’ and 'elector’ respectively. 'Election
nmeans an election to fill a seat or seats in either House of
Parliament or in the House or either ~House  of the
Legislature of a State other than the State of Jammu and
Kashmir. "Elector’ in relation to a constituency neans a
person whose name is entered in the electoral roll of that
constituency for the time being in force and who is not
subject to any of the disqualifications nentioned in section
16 of the Representation of the People Act, 1950 (43 of
1950). Sub-clause (b) of clause (1) of Article 80 of the
Constitution states that the Council of States (the Rajya
Sabha) shall in addition to twelve nenbers nom nated by the
Presi dent under sub-clause (a) thereof consist of not nore
than two hundred and thirtyeight representatives of the
States and of the Union territories. Clause (2) of Article
80 of the Constitution provides that the allocation of seats
inthe Council of States to be filled by representatives of
the States and of the Union territories. shall be in
accordance with the provisions in that behalf contained in
the Fourth Schedule to the Constitution. Cause (4) of
Article 80 provides that the representatives of each State
in Council of States shall be elected by the el ected nenbers
of the Legislative Assenbly of the State in accordance with
the system of proportional representation by nmeans of the
single transferable vote. Section 152 of the Act provides
that the Returning Oficer for on election by the el ected
nenbers of the Legislative Assenbly of a State to fill a
seat or seats in the Council of States shall for the
purposes of such election nmaintain in his office in the
prescri bed manner and froma list of elected menbers of that
Legi sl ative Assenbly. Cause (c) of sub-rule (1) of Rule 2
of the
953
Conduct of Elections Rules, 1961 defines "election by
assenbly nenbers" as an election to the Council of States by
the elected nenbers of the Legislative Assenbly of a State
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or by the menbers of the electoral college of a Union
territory or an election to the Legislative Council of a
State by the nmenbers of the Legislative Assenbly of a State.
Elector’ is defined by clause (d) of sub-rule (1) of Rule 2
of the said Rules, inrelation to an election by Assenbly
menbers as any person entitled to vote at that election

In the present case, the notification containing the
nanes of elected nenbers of the Uttar Pradesh Legislative
Assenbly who participated at the election in question had
been published under section 73 of the Act on June 9, 1980
and that the previous Legi slative Assenbly had been
di ssolved earlier in February, 1980. This is not a case
where general elections to the Legislative Assenbly had been
hel d before the normal tenure of the existing Legislative
Assenbly was over. Section 73 of the Act which prescribes
the publication of results of general elections reads thus:

"73, Publication of results of general elections
to the House of ~the People and the State Legislative

Assenbl i es,-Wiere a general election is held for the

purpose of constituting a new House of the People or a

new State Legi sl ative Assenbly, there shall be notified

by the Election Commission in the Oficial Gazette as
soon as may be -afterthe results of the elections in
all the constituencies (other than those in which the
poll could not be taken for any reason on the date
originally fixed wunder clause (d) of section 30 or for
which the tine for conpletion of the election has been
extended under. 'the provisions of section 153), have
been declared by the returning officer. under the
provi sions of section 53 or, as the case my be,
section 66, the names of the nenbers el ected for those
constituencies and upon the issue of such notification
that House or Assenbly shall be deenmed to 'be duly
consti tuted:

Provi ded that the issue of such notification shal
not be deened-

(a) to preclude-

954
(i) The taking of the poll and the conpletion

of the election in any Parlianentary or Assenbly

constituency or constituencies in which the pol

could not be taken for any reason on the date

originally fixed wunder clause (d) of section 30;

or

(ii) the completion of the election .in any

Parl i amentary or Assenbl y consti tuency or

constituencies for which tine has been extended

under the provisions of section 53; or

(b) to affect the duration of the House of the

People or the State Legislative Assenbly, if/  any,

functioning inrediately before the issue of -the said

notification." (enphasis added)

On the publication of the notification on June 9, 1980
under section 73 of the Act in the instant case, the
Assenbly was deened to be duly constituted. Article 188 of
the Constitution prescribes the oath to be taken or the
affirmation to be made by every nenber of a Legislative

Assenbly or a Legislative Council. It reads:
"188. Every menber of the Legislative Assenbly or
the Legislative Council of a State shall, before taking

his seat, make and subscribe before the Governor, or
sonme person appointed in that behalf by him an oath or
affirmati on according to the form set out for the
purpose in the Third Schedul e.”

Article 191 of the Constitution prescribes t he
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di squalifications for nenbership of the Legislative Assenbly
or Legislative Council of a State. On the incurring of any
such disqualification a nenber of a Legislative Assenbly or
a Legislative Council ceases to be a nmenber thereof. Article
193 of the Constitution provides for the penalty for sitting
and voting before making oath or affirmation under Article
188 of the Constitution or when not qualified or when
disqualified the penalty being in respect of each day five
hundred rupees to be recovered as a debt due to the State.
It does not say that if an el ected nenber of a Legislative
Assenbly sits and votes before taking oath as prescribed by
Article 188 of the Constitution he shall automatically cease
to be a nenber of the House, even though it is possible that
his seat maybe decl ared as vacant under Article 190(4)
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of the Constitution if for sixty days he is absent from al
neetings of the House without 1its permssion. Now the
guestion is whether the making of oath or affirmation is a
condition precedent for being eligible to act as a proposer
of a valid nomnation for election to the Rajya Sabha. The
rule contained in Article 193 of the Constitution, as stated
earlier, is that a menber elected to a Legislative Assenbly
cannot sit and vote -in the House before mnmaking oath or
affirmati on. The words *sitting and voting in Article 193
of the Constitution inply the sumoning of the House under
Article 174 of the /Constitution by the Governor to neet at
such time and place as he thinks fitand the hol ding of the
neeting of the House pursuant to the said 'sumons or an
adj ourned neeting. ‘An elected nenber incurs the penalty for
contravening Article 193 of the Constitution only when he
sits and votes at such a neeting of the House. [nvariably
there is an interval of tine between the constitution of a
House after a general election as provided by section 73 of
the Act and the summoni ng of the first neeting of the House.
During that interval an el ected menber of the Assenbly whose
nane appears in the notification issued under section 73 of
the Act is entitled to all the(privileges, salaries and
al  owances of a nenmber of the Legislative Assenbly, one of
them being the right to function as an elector ‘at an
election held for filling a seat in the Rajya Sahha. That is
the effect of section 73 of the Act which says that on the
publication of the notification under it the House shall be
deened to have been constituted. The election in question
does not forma part of the Legislative proceedi ngs of the
House carried on at its neeting. Nor the votes cast at such
an election is a vote given in the House on any issue
arising before the House. The Speaker has no control over
the election. The election is held by the Returning O ficer
appointed for the purpose. As nentioned earlier, under
section 33 of the Act the nomnation paper has to be
presented to the Returning Oficer between the “hours of
eleven o' clock in the forenoon and three o clock 'in the
afternoon before the |ast day notified f or maki ng
nom nati ons under section 30 of the Act. Then all further
steps such as scrutiny of nomnations and wthdrawal  of
nom nati ons take place before the Returning Oficer. Rule 69
of the Conduct of Elections Rules, 1961 provides that at an
el ecti on by Assenbly menbers where a poll becones necessary,
the Returning O ficer for such election shall, as soon as
may be after the | ast date for the withdrawal of
candi datures, send to each elector a notice inform ng himof
the date, tine and place fixed for polling. Part VI of the
Conduct of Elections Rules, 1961 which contains Rule 69 and
Part VIl thereof deal wth the procedure to be followed at
an el ection
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by assenbly nenbers. Rule 85 of the Conduct of Elections
Rul es, 1961 provides that as soon as nmay be after a
candi date has been declared to be elected, the returning
officer shall grant to such candidate a certificate of
election in Form 24 and obtain from the candidate an
acknow edgenment of its receipt duly signed by him and
i medi ately send the acknow edgenent by registered post to
the Secretary of the Council of States or as the case my
be, the Secretary of the Legislative Council. Al the steps
taken in the course of the election thus fall outside the
proceedi ngs that take place at a neeting of the House.

W may here refer to the decision of the Calcutta H gh
Court in Bhupendra Nath Basu v. Ranjit Singh. (1) The facts
of that case were these. An election was held on February
14, 1913 to the Legislative Council of the Governor-Genera
from the consti tuency  consisting of the non-officia
addi ti onal nmenmbers of the Bengal Legislative Council each
having two votes to fill twd seats in the Legislative
Counci |l ~of ~“the Governor-CGeneral. There were at that tine
thirty four non-official additional nenbers but two of them
had not taken the oath of allegiance at the time of the
el ection as prescribed by the Bengal Council Regulation VII.
At the election there were four candidates-the plaintiff
Bhupendra Nath Basu, ‘the |Ist defendant Mharaja Ranjit
Singh, the 2nd defendant Surendra Nath Banerjee and Nawab
Badruddin Haidar. 'As a result of “the poll the second
def endant got 22 votes, the first~ defendant got 18 votes,
the plaintiff 17 and Nawab Badruddin Haidar. 11 votes.
Accordingly defendants 1 and 2 were declared elected to fil
the two seats. The plaintiff after being unsuccessful in his
petition to the Governor-General filed a suit before the
H gh Court questioning the validity of the election. He
prayed that the votes should be recounted after excluding
the votes cast by the two menbers who had not taken the oath
of allegiance. Regulation VII referred to above provided
that every person elected nominated under the regul ations
shoul d before taking his seat at  a neeting of the Counci
make an oath or affirmation of his allegiance to the Crown

and Regul ation VIII provided that if such a person "fails to
make the oath or affirmation prescribed by Regulation VI
within such time as the Governor-in-Council may consider

reasonabl e, the Governor, shall by notification in the |oca
Oficial Gazette declare the election or nomination to be
void or his seat to be vacate". Such a decl aration had not
been made on the date of the election
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The contention of the plaintiff was rejected by the High
Court in the follow ng terns:

"Moreover, | amnot satisfied that the view of the
Covernment as to the taking of the oath of allegiance
is not a correct one. Doubtless the English cases that
were referred to, the case of the Mayor of Penryn (1
Strange 582) and The King v. Swyer (1830) 10 B. & C
486) have decided that a person is admitted to a public
office, which requires the oath of allegiance, only
when the oath of allegiance is taken. That does not get
rid of the difficulty that arises from these
Regul ati ons. These Regul ations constitute an el ectoral

Col l ege of elected nenbers of the Local Council to
elect two persons to be nmenbers of the Council of His
Excel | ency the Governor-Ceneral. | amnot satisfied on

the Regul ations that the |earned Advocate-Ceneral has
called ny attention to, that when the el ectors have the
right of giving their votes by neans of registered
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letter, for the purpose of being nenbers of electora
college and for that purpose only, that the nere fact
of election to the local Council was not sufficient to
constitute a person so elected a nenber of the
el ectoral college. It is only for the purpose of
exercising the legislative functions conferred by the

Regul ations and by the Act that the oath of allegiance

is required. Moreover, as the Advocate-Ceneral has

poi nted out, the nere fact of omission to take an oath
of allegiance does not ipso facto cause a nenber to
vacate his seat; under Regulation VIII of the Benga

Council Regul ations, the discretion is given to the

Governor as to his declaring a seat to be vacant if the

person elected fails to take an oath of allegiance. In

nmy opinion, in this case the Rule fails and nust be

di scharged, and di scharged with costs.

We are of the viewthat an el ected nenber who has not
taken oath but ~whose nane appears in the notification
publ i shed 'under section 73 of the Act can take part in al
non-1| egislative activities of an elected nenber. The right
of voting at an electionto the Rajya Sabha can also be
exercised by him In this case since it is not disputed that
the nane of the proposer had been included before the date
on which he proposed the nane of the appellant as a
candidate in the notification published under section 73 of
t he Act
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and in the electoral roll nmintained under section 152 of
the Act, it should be held that there was no infirmty in

the nomi nation. For the sane reason even the el ectoral rol
whi ch contained the names of elected nenbers appearing in
the notification issued under section 73 of the Act cannot
be held to be illegal. That is how even respondent No. 1
appears to have understood the true | egal position as he was
al so proposed as a candidate by an elector who had not yet
made the oath or affirmation. The  second contention also
fails. No other contention was pressed before us. W are
therefore, of the view that the findings recorded by the
H gh Court on the basis of which the election of the
appel l ant to the Rajya Sabha was set aside are erroneous.

In the result we allow the above appeal s, set aside the
judgnment of the H gh Court and dism ss the election petition
filled by respondent No. 1. Having regard to the novelty of
the question raised in this case the parties are directed to
bear their own costs throughout.

N. V. K. Appeal s al | oned.
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