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Tenpl es--Tests for determning whether the Tenpl e is
public or private--Vallabh Sanpradayees--1f ~followers of
the school nust worship in a private Tenple.

HEADNOTE:
In deciding whether a tenple is private or public, Courts
have to address thenselves to various questions such as:-
(1) Is the tenple built in -such .inposing
manner that it nmay prina facie appear to bea
public tenmple ?
(2) Are the nmenbers of the public entitled
to worship in that tenple as of right ?
(3) Are the tenple expenses nmet from the.
contributions made by the public ?
(4) Whether the sevas and utsavas conducted
in the tenple are those usually conducted in
public tenples ?

(5) Have the nanagenent as well ~as the
devotees been treating the tenple as-a public
templ e.
Though the appearance of a tenple is a rel evant
ci rcumst ance, it is by no means 'a decisive one. The
architecture of tenples differs fromplace to place. The

circunstance that the public or a section thereof have been
regularly worshiping in the. tenple as a matter of course
and they «can take part in the festivals 'and cerenonies
conducted in that tenple apparently as a matter of right 1is
a strong piece of evidence to establish the public character
of the tenple. |If votive offerings are being made by the
public in the usual course and if the expenses of the tenple
are met by public contribution, it is safe to presune that
the tenple question is a public tenple. |In brief the origin
of the tenple., the manner in which its affairs are managed,
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the nature and extent of gifts received by it, rights
exerci sed by the devotees in regard to worship therein, the
consci ousness of the manager and the consciousness of the
devot ees thenselves as to the public character of the tenple
are factors that go to establish whether a tenple is public
tenple or a private tenple. [286 H H|

Til kayat Shri Govindlalji Mahraj v. The State of Rajasthan
and Os.,[1964] 1 S.C.R 561; Lakshmana v. Subramania,
(1923) A l.R 1924 P.C. 44; Mindancheri Koman v. Achutan
Nai r (1934) 61 I.A 405; Deoki Nandan v. Murlidar, [1956]
S.C.R 756; Narayan Bhagwant Rao Cosavi Balajiwe v. Copal
Vi nayak Gosavi and Ors. [1960] | S.CR 773; referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: O 1966. G vil Appeal No. 1784
of 1966.

Appeal fromthe judgnent and decree dated March 17, 1952
of the 'Bonmbay Hi gh Court in Appeal No. 385 of 1948 from
ori gi nal decree.
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D. Narsaraju, .4. K Sen, Bal krishan Acharya and S.S.
Shukl a, for respondents Nos. 3 and 4.

K. K Jain, MK Garg and H K Puri,  for respondents
Nos. 13(a) to 13(f).

The judgnment of the Court was delivered by

Hegde J. The nmin question for decision in this appea
is whether the Haveli at Nadiadin which the idol of Shree
Gokul nathji is installed as well as the other properties
detailed in plaint schedules A & B are the properties of a
public religious trust created by the followers of Vallabh
cult, residing at Nadi ad.

The history of the suit institutionand its nanagenent
as also the various pleas taken by the parties have been
el aborately set out by the High Court in a well considered
j udgrent . Hence we shall refer only to such pleas’ as are
necessary to decide the contentions advanced before us.

The plaintiffs are the residents of Nadi ad. They are
Vai shnavites. They belong to the Vallabh Sanpradaya. They
sued for a declaration that the properties nentioned .in
S.chs. A & B of the plaint are properties oF the ownership
of the trust ,nentioned earlier. They are suing on ~behalf
of the Val |l abha Sanpradayees residing at Nadi ad. Accor di ng
to their case as finally evolved that even during the | ast
quarter of the 18th century, the Mandir of the Gokul nathji
exi sted at Nagarwad in Nadi ad Prant but in about 1821 a new
Mandir was constructed by the followers of ‘the Vallabha
School at Santh Pipli, Nadiad and the idol of Gokulnat hj i
which was previously worshi ped at Nagarwad was taken and
consecrated there. I n about 1831 they invited CGoswamni
Mat huranathji, a direct descendant of Shree Vall abhacharya
to conme over to Nadiad and take up the managenent of the
Mandir as its Maha Prabhu. According to the plaintiffs the
Mandi r in question was constructed by the Val | abha
Sanpradayees and the expenses of the sevas as well as the
utsavas perfornmed in the Mandir were contributed by them
They ,further say that the properties belonging to the
trust were purchased fromthe contributions nade by the
devotees of that tenple. They assert that the persons
bel onging to the Vall abha Sanpradaya have a right to have
darshan of the deities in the Mandir, according to usage, as
of right. In short their case is that the Mndir in
question is a place of public religious worship by the
per sons bel onging to Vallabh Sanpradaya and the Mha
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"Prabhuji is’ only a trustee. He has a right to reside in
the upstair portion of the Mandir and further he can utilise
a reasonable portion of the income of the trust, after
neeting the requirements of the trust for his maintenance as

wel | as the maintenance of the nmenbers of his famly. They
contend that the suit properties were dedicated to Shr
Gokul gat hj i
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and the Maha Prabhu has no independent right of his own in
those properties. 1t is further said that the managenent of
the tenple was carried on efficiently by Mathuranathji and
his descendants till about the time Annirudhalalji became
the WMaha Prabhu in Samy 1955. Annirudhalalji under evi

advice sought to. secure the Jammagar Gadi and for that
purpose spent enornmous- suns of nmoney fromout of the funds
bel onging to the suit tenple. . He al so incurred considerable
debts in that connection: He died in Samy. 1992. Thereafter
defendant = No. 1, hi's w dow took over the nanagement of
the suit tenple and its properties. During her nanagenent
she began to. assert that she was the absolute owner of
t he suit  properties including the suit templ e. She
alienated several items out of the suit properties. Hence
they were constrainedto bring the suit under appeal for the
declaration mentioned earlier and also for a further
decl aration t hat the alienations effected by her are
illegal, inproper and unauthorised and not binding on the
deity. They al so sought a mandatory - injunction against
def endants Nos. 2, '7'to 14 to restorelot No. 2 property in
Sch. A to defendant No. 1 for the benefit of the deity Shree
Gokul nathji after declaring that the sale deed dated 19t h
April 1953 passed by defendant No.. 1 to defendant No. 2 in
respect of it is illegal, inproper, unauthorised and w thout
consi deration and the sane is not binding on the  deity.
They have al so asked for a permanent injunction @ against
defendants 3, 4, 5 and 6 restraining themfromenforcing the
nort gages dated 4-3-1939, 27-1-1942, 12-1-1942 and 17-12-
1941 passed by defendant No. 1.in their favour. The ' suit
was mainly contested by defendant No. 1 According to her
CGoswam Mat huranat hji Maharaj was the owner of the idol Shri
Gokul nathji. It is he who established the Haveli at” Nadi ad
and rounded his Gadi there; he was not only the owner of the
Haveli but he. was al so the owner of the deities that were
bei ng worshi ped in that Haveli. She further pleaded that as
per the tenets ,and usages of the Vall abha school, it is not
possible for the nmenbers of that cult to found a tenple.
They can only worship through the Acharya (Maha Prabhu) in
his house known as Haveli. According to. their~ cult the
CGoswam Maharaj otherw se known as Maha Prabhuis the enbl em
of God head and the living representative of divinity. She
went further and took up the plea that according to the.
Val | abha Sanpradaya no deity can own any property. She
further averred that Mathuranathji Mhar aj and hi s
descendants received fromtime to time presents and gifts
made by his followers. Those presents were made to them as
a mark of reverence and respect to them and with a viewto
receive their grace. They were the absolute owners of the
idols they worshiped, the presents and gifts made to them
and of the properties acquired by them She denied that
the Haveli in which Shree Gokulnathji is worshiped is a
public tenpl e. She also denied t hat the Val | abh
Sanpr adayees were entitled

L2Sup. Cl/70--6
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to have the Darshana of that deity in that Haveli as of
right. She denied the plaint avernents that all or any
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portion of the suit properties were acquired fromthe funds
raised by the devotees or that the sevas or festivals were
conducted fromout of the contributions nmade by them She
justified the impugned alienations mainly on the ground
that she had absolute right to deal with the suit properties
as she pleased. The other defendants supported the defence
taken by the Ist defendant. They further pleaded that the
alienations effected in their favour were support ed by

consideration and they were bona fide al i enees and
therefore those alienations they are not open to chall enge.
The trial court dismssed the plaintiffs’ sui t

principally on the ground that as per the tenets and usages
of Val | abha School it is inpermssible for Val | abh
Sanpradayees to found a public tenple and therefore, it 1is
not possible to upholdthe pleas advanced on behal f of the
plaintiffs. |In appeal the H gh Court reversed the judgnent
and decree of thetrial court.. It accepted the plaintiffs
case that suit properties were the properties of a public
religious trust and the alienations inpeached were not valid
and binding on the trust. This appeal has been brought by
the | st defendant. The ali enees have not appeal ed agai nst
the decree of the High Court. In this Court they nerely
supported the pleas taken by the Ist defendant.

In this case vol um nous evi dence both oral and documentary

has been led by the parties. Fiftyone wi tnesses were
examned in court /and two on commi‘ssion. The ora
evi dence mainly relates to the tenets and beliefs of the
devotees of the Vallabh Cult and the usages that prevail in

their places of worshinp.

Bef ore proceeding to examne the issues arising for
decision in the case it is necessary to nention certain
ci rcunst ances whi ch have a bearing on those issues. At the
stage of pleadings it was common ground between the parties
that Mathuranathji was the first person to be recognised as
their Mhraj by the Vallabh Sanpradayees of Nadi ad. The
plaintiffs’ case as nmentioned earlier, was that there was
a tenmple of Shree Gokulnathji at Nagarwad in Nadiad even
before Mathuranathji arrived ,at that place and ‘according
to them Mathuranathji had in fact. been invited by the
Val | abh Sanpradayees of Nadiad to take over the manage-
ment of the tenple that was already existing. In her
witten statenent defendant No.1 admitted that Mathuranathji
was the first descendant of Vallabha to settle down in
Nadi ad. According to her he brought with himthe idol  of
Shree Gokulnathji and started worshiping that idol in his
Havel i . At a later stage the 1st defendant changed her
version and put forward the theory that the ancestors of
Mat hur anat hji had brought the idol of Shree
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CGokulnathji to Nadiad and installed the same there |ong
before Mathuranathji came to that place. This significant
deviation in the Ist defendant’s case has evidently been
introduced to meet the evidence led on behalf of the
plaintiffs about the existence of Gokulnathji tenple even
bef ore Mathuranathji was born in 1806.

Yet another circunstance that has to be borne in mnd in
appreci ating the evidence adduced by the parties is about
the manner in which Mathuranathji and his descendants were
managi ng the Haveli. They had mmintained regular and
systematic accounts. It is obvious they were mai nt ai ni ng
t wo sets of accounts, one relating to. the incone and
expenses of the deity and another relating to the persona
incone 'and expenses of the Maharaj. But when the | st
def endant was summoned to produce those accounts, the
accounts relating to certain inportant periods were not
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produced and no satisfactory explanation is forthcomng
for their non-production. Fromthis omnission the High
Court has drawn the inference that t hose account - books
have been kept back as the evidence which those books
woul d have afforded was not favorable to t he 1st
defendant’s case. W agree with that conclusion. Simlarly
certain inportant docunents have been kept back by the 1st
defendant. Sone of those docunents were available at the
time of the inventory but when the I st defendant was
summoned to produce them she failed to do so. Thi s
circunmstance has again led the Hgh Court to infer that
those docunents were deliberately kept back in order to
suppress naterial evidence supporting the plaintiffs’ case.
Two of the inmportant docunents produced into court nanel y
Exhs. 501 and 503 were found to have been tanpered with.
Exh. 501 appears to be a register of the tenple properties
but the title page of that book has been nutilated. The top
portion of that page had been clearly cut and renoved. It is
reasonabl e toassune that the portion that has been renoved
contained the title of the register. Possibly it nentioned
that it is the property register of Shree Gokulnathji’s
temple. It is reasonable todraw this inference from the
surroundi ng ci rcumstances: Exh. 503 is the register
relating to the expenses incurred for repairs of Shree
Gokul nathji’s tenple. ~That register was also tanpered with

The original book was not nade available to wus for
exam nation but the H gh Court which had the opportunity of
exam ning that book has nmade the followi ng remarks. in its
j udgrent :

"a new slip was affixed tothis  docunent,
and the heading which showed that the
properties belonged to Shree  Gokulnathji’s
tenmple was torn out."

The Hi gh Court has also held that Exh. 633, which evidences
the sale of S. No. 1840, was torn in such a way as to
justify the plaintiffs conplaint that in the torn  portion
was the description
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of the Maharaj as the Vahiwatdar of the temple.. The High
Court observed:

"W have |ooked at all t hese three
docunents (Exhs. 501,503 and 633) and we are
satisfied that the conplaint made by the
plaintiffs against the advisers of defendant
No.. 1 cannot be said to be without substance.
It seems to wus clear, on ‘examining these
docunents that the advisers of defendant No. 1
have unscr upul ously t anper ed with the
docunents. This conduct naturally rai ses
suspi ci on agai nst the defence, and we woul d be
justified in drawing an inference  against
defendant No. 1 by holding that, if the  books
of account which have been kept back by her
had been produced they would have supported
the plaintiffs’ case

We agree with these observations.

We may now proceed to examnmine the material on record for
finding out "the true character of the suit properties viz.
whet her they are properties of a public trust arising from
their dedication of those properties in favour of the deity
Shree Gokul nathji or whether the deity as well as the
suit properties are the private properties of Goswam
Maharaj. |In her witten statenent as noticed, earlier
the Ist defendant took up the specific plea that the
idol of Shree Gokulnathji is the private property of the
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Mahar aj the Vallabh Cult does not permt any dedication
in favour of an idol and in fact there was no dedication
in favour of that idol. She enphatically denied that the
suit properties were the properties of the deity Gokul nathji
but in this Court evidently because of the enormty of
evi dence adduced by the plaintiffs, a totally new plea was
taken nanely that several itens of the suit properties had
been dedicated to CGokul nathii but the deity being the
famly deity of the Maharaj, the resulting trust is only a
private trust. In other words the plea taken in the witten
statement is that the suit properties were the private
properties of the Maharaj and that there was no trust,
private or public. But the case argued before this Court is
a wholly different one viz. the suit properties were partly
the properties of a private trust and partly the private
properties of the Miharaj. The Ist defendant cannot be
permitted to take up a case which is wholly inconsistent
with that pleaded. This belated attenpt to bypass the
evi dence ~‘adduced appears to be nore a manor than a genuine
expl anati'on” of the docunentary evi dence adduced. It is
anply proved that ever since Mathuranathji took over the
managenment of the shrine, two sets of account books have
been nmai ntai ned, one relating to the incone and expenses of
the shrine and the other relating to that of the Mharaj.
These account books and ot her docunents show t hat
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presents and gifts used to. be nade to the deity as well as
to the Maharaj. The two were quite separate and di stinct.
Maharaj hinself has been making gifts to the deity. He has
been, at times utilising the funds belonging to. the deity
and thereafter reinbursing the sane. The account books
whi ch have been produced clearly go. to show ‘that the
deity and the Maharaj were treated as two different and
distinct legal entities. The evidence afforded '"by the
account books is tell-tale. In the'trial court it was
contended on behalf of the |I st defendant that none of the
account books produced relate exclusively to the affairs of

t he temple. They all record the transactions of the
Maharaj, whether pertaining to. his personal dealings or
dealings in connection wth the deity. This is an
obvi ously untenable contention. That contention was given
up in the High Court. 1In the H gh Court it was urged -that

two sets of account books were kept, one relating to the
income and expenditure of the deity and the other of the
Mahar ai , so. that the Maharai could easily find out-his
financial commtnents relating to the affairs of the deity.
But in this Court M. Narasaraju, |earned Counsel” for the
appellant realising the wuntenability of the contention
advanced in the courts bel ow presented for our consideration

a totally new case and that is that Gokul nathji undoubt |y
is a legal personality; in the past the properties had
been dedicated in favour of that deity; t hose

properties are the properties of a private trust of
which the Mharaj was the trustee. On the basis of  this
new y evol ved theory he wanted to explain away the effect of
t he evidence afforded by the account books and t he
documents. W are wunable to accept this new plea. It runs
counter to the case pleaded in the witten statenent. Thi s
is not a purely legal contention. The | st defendant rust
have known whether there was any dedication in favour of
Shri  Gokulnathji and whether any portion of the suit
properties were the properties of a private trust. She and
her advi ser’s nust have known at all relevant tines the true
nature of the accounts maintained. M. Narasaraju is not
right in his contention that the plea taken by himin this
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Court is a purely legal plea. It essentially relates to
guestions of fact. Hence we informed M. Narasaraju that we
will not entertain the plea in question.

We shall now proceed to assess the evidence adduced in
this case to find whether the plaintiffs have succeeded in
establishing that the suit tenple and the properties annexed

thereto constitute a public trust. Before doing so, it is
necessary to examne certain basic contentions advanced on
behal f of the appellant. It is the case of the appellant

that Val |l abh Sanpardaees cannot worship in a public tenple;
according to their cult they can have the Darshan of one
or the other swaroops of Lord Krishna in the house of

their Maharaj. In Qher words their cult prohibits public
282

wor shi p. They can only worship through their Mharaj and
that too in his Haveli. In_ support of this contention

great deal of reliance was placed in the H gh Court and the
trial court on the views expressed by Dr. Bhandarkar in his
Works on “Vai shnavism S aivismand M nor Religous systens’.
The views expressed by Dr. Bhandarkar had greatly weighed
with the trial court and it is mainly o.n the basis of those
views, the trial court rejected the plaintiff's suit. The
Hi gh Court after examining the doctrines of Vallabha School
its tenants and usages as well as the views expressed by
emnent witers |like Dr. Radhakrishanan and Dasgupta cane
to. the conclusion that it would not be correct to. say that
worship. in public tenple is prohibited by the Vallabh cult
though in the absence of any positive evidence it may be
taken that the place where the Vallabha Sanpar daees
worship is a private tenple. It is not necessary for us to
go into that controversy in-view of the decision of this
Court in Tilkavat Shri Govindlalji Maharaj v. The State of
Raj asthan and ors.(1) |In that case this Court was. ' called
upon to consider whether Nathdwara Tenple in Udaipur, a
temple rounded by the Vallabha Sanpardaees is a public
tenple or not. After examning the various treatises on the
subject including Dr. Bhandarkar’s book on ' Vaishnavism
S aivismand Mnor Religious Systens’, this Court  observed
(at p.585):
"Therefore, we are satisfied that ~neither
the tenets nor the religious practices of the
Val | abha  school necessarily postul ate that
the followers of the school nust worship in a
private tenple. Sone tenples of this cult
may have been private even today. ~Wether or
not a particular tenple is a public templ e
must necessarily be considered in the |ight of
the relevant facts relating to it. There can
be no. general rule that a public tenmple is
prohi bited in Vallabha School ."

In view of this decision M. Narasaraju, |earned Counse
for the appellant did not press forward t he contention
t hat the Vallabha School prohibits worship in public
tenpl e.

Yet another contention taken on behalf of the appellant
is that the architecture of the building in whi ch

Gokul nathji is housed and the nature of that building is
such as to showthat it is not a public tenple. It was
ur ged t hat buil ding does not possess any of t he
characteristics of a Hndu tenple. It has not even a done.
This contention again has |lost much of its force in view of
the decision of this Court referred to earlier. Evi dence

establishes that Ballabha's son and his i mmedi ate successor
Vit hal eshwar had laid dowmn a plan for the construction of
templ es
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by the Val | abha Sanpardaees. He did not approve the idea of
constructing rich and costly buildings. for tenpl es.
Evidently he realised that religious tenple buildings were
not safe wunder the Mohommedan rule. For this reason he
advised his followers to construct tenples of extrenely
sinple type.. The external view of those tenples gave the
appearance of dwelling houses. It appears to be a comon
feature of the tenples belonging to the Vall abha Sanpar daees
that the ground-floor is used as the place of worship and
the first floor as the residence of CGoswam  Mahar aj ,
therefore the fact that Gokulnathji tenple at Nadi ad had
the appearance of a residential house does not in ’'any
manner mlitate against the contention that the tenple in
guestion is a public tenple.

It was said that according to the wusage prevailing in
that tenple, the public are asked to enter the tenple only
after t he Maharaj had finished his wor shi p. Thi s
circunstance again is of no consequence. Each sect nay
each tenple has its own custons. The usage pleaded by the
appellant is not inconsistent with that tenple being a
public temple. The appellant attenpted to prove that on two
occasions certain individuals were forbidden from entering
the tenple. In 'thefirst place this plea has not been
satisfactorily est abl i shed. Further ~ according to t he
evi dence adduced on behalf of _the appel | ant t hose
i ndi vidual s were kept out of the tenple because of some act
of indiscipline on their part. ~The power S to nmanage a
templ e includes within itself the power to mai nt ai n
di scipline within the precincts of that tenple.

The only other circunmstance relied on by the appellant
to establish that the tenple in question-is not a public
temple is that the sale proceeds of Nagarwad Haveli were
credited to the account of the Maharaj. The |earned judges
of the H gh Court have carefully | ooked into that ' aspect.
After exam ni ng the relevant ‘evidence on record they
arrived at the conclusion that though initially the anmount
in question was credited to the account of the Maharaj, at
a subsequent stage it was transferred to the account of the
templ e by means of adjustment entries. The |earned Counse
for the appellant was wunable to satisfy us that this
concl usion of the H gh Court was incorrect.

We shall now see how far the plaintiffs have succeeded
in establishing that Gokulnathji Mandir is a public Mandir
The burden of establishing that fact is undoubtedly on them

Though nost of the present day H ndu public tenples
have been found as public tenples, there are ‘instances of
private tenples becom ng public tenples in course of ~ tine.
Sone of the private tenples have acquired great ~deal of
religious reputation
284
ei t her because of the em nence of its founder or because of
other «circunstances. They have attracted | arge nunber - of
devotees. Gadually in course of tine they have becone
public temples. Public tenples are generally built or
raised by the public and the deity installed to enable the
menbers of the public or a section thereof to. offer
Wor shi p. In such a case the tenple would clearly be a
public tenple. If a tenple is proved to have originated as
a .public tenple, nothing nore is necessary to be proved to
show that it is a public temple but if a tenple is proved
to have originated as a private tenple or its origin is
unknown or lost in antiquity then there must be proof to
show that it is being used as a public tenple. In such
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cases the true character of the particular tenple is decided
on the basis of various circunmstances. |In those cases the

courts have to. address thenselves to various questions
such as :--
(1 ) Is the tenple built in such inmposing
manner that it may prinma facie appear to be a
public tenple?
(2) Are the nenbers of the public entitled to
worship in that tenple as of right ?
(3 ) Are the tenple expenses nmet from the
contributions made by the public ?
(4) Wether the sevas and utsavas conducted in
the tenple are those usually conducted in
public tenples ?
(5) ~Have the managenent as well as the
devot ees been treating that tenple as a
public tenple ?

Though the appearance of a tenple is a relevant circum
st ance, it is by no nmeans. a decisive one. The
architecture of temples differs fromplace to place. The
ci rcunst ance that the public or a section thereof have been
regularly worshiping in thetenple as a matter of course
and they can take part in the festivals and cerenonies
conducted in that tenple apparently as a matter of fight 1is
a strong piece of evidence to est abli sh the public
character of the tenple. |If votive offerings are bei ng
nmade by the public in the usual course and if the expenses
of the tenple are net by public contribution, it is safe to

presune that the tenple in questionis a public tenple. In
brief the origin of the tenple, the manner in which its
affairs are managed, the nature and extent of gifts

received by it, rights exercised by the devotees in_ regard
to worship therein, the consciousness of the manager and
the consciousness of the devotees thenselves as to the
public character of the tenple are factors that go to
establish whether a tenple is a public tenmple or a private
templ e. In
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Lakshnmana v. Subramania(l) the Judicial Conmittee was
dealing with a tenple which was  initially a private
templ e. The Mahant of this, tenple opened it on certain
days in each week to the Hi ndu public free to worship in the
greater part of the tenple, and on paynent of fees in one
part only. The incone thus received by the Mahant was
utilised by him primarily to neet the - expenses of the
temple and the balance went to support the Mahant and his
famly. The Privy Council held that the conduct of the
Mahant showed that he had held out and represented to. the
Hi ndu public that the tenple was a public tenple at = which
all H ndus m ght worship and the inference was, therefore,
that he had dedicated it to the public. In  Mindancheri
Koman v. Achutan Nair,(2) the Judicial Comittee ' again
observed that the decision of the case would depend on the
inferences to be derived fromthe evidence as to the way in
whi ch the tenpl e endowrents had been dealt with and fromthe
evidence as to the public user of the tenples. Thei r
Lordships were satisfied that the docunentary evidence in
the case conclusively showed that the properties standing in
the nane of the tenples belonged to the tenples and that the
position of the manager of the tenmples was that of a
trustee. Their Lordships further, added that if it had been
shown that the tenples had originally been private tenples
they would have been slowto hold that the adnission of
the public in later tines possibly owing to altered
conditions would affect the private character of the trusts.
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In Deoki Nandan v. Murlidar(3), this Court observed t hat
the issue whether a religious endowrent is a public. or a
private one is a mxed question of law and fact, the
deci sion of which nust depend on the application of |ega
concepts of a public and private endowent to the facts
found. Therein it was further observed that the distinction
between a public and private endowrent is that whereas in
the forner the beneficiaries, which neans the wor shi pers
are specific individuals and in the later the genera
public or class thereof. |In that case the plaintiff sought
to establish the true scope of the dedication fromthe user
of the tenple by the public. 1In Narayan Bhagwant Rao
Gosavi Bal ajiwal e v. CGopal Vinayak Gosavi and Os. (4),
this Court held that the vastness of the tenple, the nobde of
its construction, the long user of the public as of right,
grant of land and cash by the Rulers taken along with other
rel evant factors in that case were consistent only with the
public nature of the tenple.

In exam ning the evidence adduced by the plaintiffs in
proof of the fact that the tenple in question is a public.
temple we have to bear innmind the tests laid down by the
courts for deternining whether a given tenple is a public
tenpl e or not.

(1) [1923] A l.R 1924 PC. 44 (2) [1934] 61 G A 405
(3) [1956] S.C.R 756. (4) [1960] 1 S.C R 773
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The case for the plaintiffs Jis that this templ e
originated as a public tenple. According to them it was
rounded |ong before Mthuranathji-was born;  the idol of
Gokul nathji was originally worshi ped at Nagarwad and | ater
on the suit tenple was built and that idol ‘installed
t her ei n. W have earlier seen that the case of the | st
defendant on this point was that the idol of Gokul nathji
was the private property of Mathuranathiji. Mathuranathji
brought that idol al ongw th himwhen he came to Nadiad and
wor shiped the same as his private deity. This part of her
case was given up at a later stage, and she put forward a
new case to the effect that the idol Gokul nathji was brought
by the ancestors of Mthuranathii to: Nadiadand it is
they who started worshiping that idol at Nadiad. Fromthis
it is clear that the appellant has no consistent case as
to the origin of the worship of Gokul nathji at Nadi ad. ~ The
new plea put forward by her was evidently intended to neet
the evidence adduced to show that the idol of Gokul nathji
was bei ng worshi ped at Nadi ad even before Mthuranathji was
bor n. In order to show that the idol of Gokulnathji was
being worshiped in Nadiad even in the 18th century, ora
evi dence of |ocal repute has been adduced by the plaintiffs.
In the very nature of things that evidence cannot, but be
i nconclusive. In this connection the plaintiffs have al so
pl aced reliance on Exh.791, an extract showi ng-the Iist
of Devasthans in the Pargana of Nadiad to. which the forner
Baroda State was making contributions, one of such Devasthan
is the "Shree Gokulnathji". This extract relates to Fasl
Sanvat 1833 (i.e. 1781-82 A D.). On the basis of this
exhibit, we are asked to conclude that the suit tenple was
in exi stence even before 1781-82 A D The. evidence
afforded by this docunment undoubtedly probabilises the
version of the plaintiffs but it cannot be said wth any
definiteness that the entry in question relates to the suit
temple. Therefore it is not possible to conme to a positive
conclusion that the suit tenple originated as a public
temple nor there is any conclusive evidence before us to
deternmine the date of its origin. All that we can say is
that the origin of this temple is lost in antiquity.
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Therefore for determ ning whether it is a public tenple or
not we nust depend on other circunstances.

It is established by the evidence on record that
Gokul nathji is neither the Ni dhi Swaroop nor Seva Swar oop
of Mat huranathji’s branch. Therefore it is unl i kely
that Mathuranathji branch woul d have installed the idol of
Shree Gokul nathji for their private worship though the ido
of Shree Gokul nathji is one of the Swaroops of Lord Krishna.
The plea taken by the appellant that Gokul nathji was one of
the N dhi Swaroop given to the branch of Mnuranathji by
Val | abha i s opposed to the docunmentary evidence produced by

hersel f. That plea has not been pressed before us for
our acceptance.
287
From the account books produced in this case, it is

clear that ever since 1965 two sets of accounts had been
mai nt ai ned by the Maharai, one relating to the tenple and
another relating to him The tenple accounts are referred to
as "Ni chena Khata" and Maharaj’'s accounts as "Uparna
Khat a" . At this stage we nmy enphasize that the evidence
di scl oses that the entire ground floor is being used as the
pl ace of worship of Gokul nathji and upstairs portion as the
resi dence of the Maharaj. ~For the years 187’7 to 1892, no

books of account have been produced. The appellant has
stated that these books are not with her. But this is not a
satisfactory explanation for their di sappear ance. The

temple accounts for the vyears 1892 to 1894 have been
produced but the personal accounts of the Maharaj for those
years have not been produced. Again for the years 1900 to
1907, only the tenple accounts have been produced but for
the period from 1908 and 1934 both the sets have been
pr oduced. Again for the period 1935 to 1943, only the
tenpl e account books have been produced and not the persona

account books of the Maharaj. Thi's pick and choose nethod
adopt ed in the mtter of produci ng account books
unm stakably indicate that the appellant was deliberately
keeping back unfavorable evidence. Evi dence on record

establishes that sone of the documents. which were 'there at
the time of the inventory were not produced when sunmoned.
Under those circunstances the High Court was justified in
drawi ng an adverse inference agai nst the appell ant-.

The existence of two sets of accounts’ clearly goes to
i ndi cate that the Maharajas had al ways consi dered the tenple
as an entity different fromthensel ves. That circunstance
goes to negative the contention of the appellant that the
deity was owned by the Maharaj and therefore the deity as
well as the suit properties are his private properties.

Right back in 1861 under a gift deed executed by a
devotee by nanme Bai Jasubai, two fields and a house wer e
gifted in favour of the tenple of Gokulnathji Mharaj at
Nadi ad. The properties gifted by Jasubai were sold-in 1865

and the sale proceeds credited in the 'Nichen Khata’'. In
1865 when Sri Vrairatna Maharaj left Nadiad he nmade a
present of Rs. 5 to the idol of Shree Gokulnathii. This was

also. credited in the 'N chen Khata'.

Then we cone to Exh. 593, an application nmade by severa
merchants and other residents of Nadiad to the Col | ect or
of Kaira in the year 1866. That application recites that
the ancestors of the applicants had voluntarily levied a
cess known as Laga on several articles four the benefit of
the suit tenple. Oiginally this Laga was separately
recovered fromthe devotees by the Maharaj but later on
at the request of the nerchants the sane
288
used to be recovered by the Governnent alongwith the custom
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duty and made over to Maharaj for the benefit of the
temple. Therein it was prayed that the newy est abl i shed
muni ci pality should be directed to collect the Laga
alongwith its dues and nake up over to the Maharaj. That
application was signed by a |arge nunber of persons. That
application inter alia states :--
"There is a tenple of Shree Gokul nathji at
Nadi ad. A son of our preceptor, Shree Goswani
Mat huranathji perforns the seva in the said
templ e. Qur ancestors have granted for his
expenses from the town a laga on severa
articles which may be received, a |list whereof
is encl osed herewith."
The signatories to that application nust have been famliar

with the history of the suit tenple. W can reasonably
assume that the facts stated therein are correct. Those
facts support the case ,of the plaintiffs.

W next go to the entries iin the account books. In the

tenmpl e accounts for the year 1870, there is a credit entry
of Rs. . 27/4/1t is in respect of the fine inposed by the
Mahaj an on three persons who appear to have played
m schi ef at the time of darshan. This entry clearly
shows that the supervision of the 'tenple, in a genera

sense, vested in the Mahajan of the place. It appears from
the accounts that in 1874, the Mahajan exam ned the account
books of the tenple--see Exh. 308. This 'conduct on the
part of the Mhajan would be inconsistent wth t he
appellant’s claim that Gokulnath's shrine is  her private

property. In 1881 one Bai Harkore under her. wll rmade
certain bequests in the nane of the Gokul nathji Mharaj at
Nadi ad for providing Samagri for Shree Gokul nathii . Thi s
is a bequest to. the idol. ’'Therein the.there is no
refere.nce to the Maharaj. Then we cone to Exh. 534, under

which a substantial portion of lot No. 1 of the :suit
properties wherein the tenple is situated was purchased on
April 4, 1885. The sale deed was taken in the nane of
Pari Pranval l abh Vrajlal and others on behalf of Shree
CGokul nathji of Nadiad. This is a clear indication'that the
deity of Gokulnathji was treated by the devotees as an

i ndependent legal entity. Further the inportance of this
docunent is that it is taken in _the nane of the
representatives of the public and not in the name of the
Mahar aj . Under Exh. 691, a gift was nade in 1888 .in the
nanme of Vrajratnalalji for and on behalf of Shr ee
Gokul nathji tenple. The donor paid Rs. 1,200 and desired
that a nmeal of six breads every day should be given-till the

tenple exists to the person whomthe Mabaraj woul'd nanme and
if the person named by the Maharai does not cone to take the
neal the sanme should be given to any visitor to the tenple.

Still nmore significant is the bequest contained in Exh/ 512,
the will executed by one Ba
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Vasant . Under this will two bequests were made, one in

favour of the tenmple of Shree Gokul nathji and the other in
favour of the Maharani Vahuji who was then the Maharan

of .the temple. This will was executed on Septenber 20,
1897. Under a prior will executed by the sane devotee (Exh.
189), the sane distinction between the Mharaj and the
temple is to. be found. That docunent was executed in 1888.
Simlarly when bhets (presents) were made by .the devotees
to the idol as well as to the Maharaj, they were separately
credited in the respective account books. As an
illustration, we may refer to entries in the accounts books
for the year 1896. Therein Rs. 22 was credited to the
temple accounts and Rs. 5 to the Maharaj’s per sona
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account. The account books clearly show the various presents
nmade to the tenple as well as to the Maharaj.

It is established by evidence that in 1896 when the
guestion of taxing the income of the Maharaj came up for
consi deration, the Maharaj pleaded that the incone of the

templ e cannot be treated as his incomne. The bal ance
sheets prepared in that connection showed the inconme of the
templ e separately from that of t he Mahar aj . The

correspondence that passed between the Maharaj and the
authorities in that connection establishes beyond doubt that
the Mharaj did not treat the incone of the tenple as his
i ncorme. The contention that the adm ssion in question was
made under wong advice receives no. support from the
evidence on record. Simlarly with regard to the paynent of
the nunicipal tax, the properties of the Maharaj had been
treated separately fromthat of the tenple.

In 1907 one Shah Chaganl al nmade a gift of some property
to the tenple. ~That property 'was subject to a nort gage
The donor directed that the Maharaj of the tenple should
di vi de t he annual i ncone of the nortgaged property into nine
shares, out —of which one share should be given for the
samagri  of Shree Gokulnathji” Maharaj on posh vad 3rd of
every year and eight shares of the income should be given

for the sammgri of the said Gokulnathji every year on
Vai shakh Sud 8th. / In‘that document the Maharai was shown
as t he agent of /the tenple. Thi's. property was

subsequently sold and the sale proceeds were credited to.
the tenple accounts. The: accounts show nunerous other
i nstances of receipts and expenses relating to the temple as
di stingui shed fromthat of the Maharaj. The H gh Court has
enunerated those receipts and expenses wth el abor at e
full ness. It would be superfluous to. referto them The
above-nentioned instances go to falsify the contension of
the appellant that the idol of Shree Gokul nathji was the
private property of the. Maharaj. On the other hand they
establish that the tenple in question was treated by al
concerned as a public tenple.
290

In proof of her case that the suit tenmple and the
properties are individual properties of the Mharaj, the
appellant relied on the wills executed by Vrajratanl alji
in 1882 and Maharani Vahuji in 1898. Under the forner
the testator provided for the managenent of the properties
mentioned therein after Iris death. Therein he asserted his
right to make vahivat according to his pleasure of novable
and i mmovabl e properties shown in the will during his. life
time. One of the stipulations in the will was that if he
di es | eaving no son, natural or adopted, those properties
should go to his wife, as owner subject to the condition
that the expenses of worship of "his Shree Thakorji"

according to wusage should cone out of its incone. There
are simlar assertion in the will executed by Mharan

Vahuji .in 1898. These statenments are at best  self
serving statenents. They have little evidentiary value.
They are likely to. have been nade by the executants  of

those wills under a msconception as to their rights. |If the
account books for the years 1877 to 1892 had been produced
we would have been able to find out how Vrajratanlalji
hinsel f dealt with the properties of the tenple.

There is clear, consistent and reliable evidence to show
that Val |l abha Sanpardaees have been worshiping in the suit
temple as of right. There is also evidence to show that
the tenple has all along been primarily maintained from the
contributions made by the devotees belonging to the
Val | abha School . The suit tenple appears to be an
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inmportant tenple attracting a large nunber of devotees.
Ut savas and other festivals are performed in that tenple in
a reasonably grand scale. The devotees as well as the
Maharaj were treating that tenple as a public tenple. From
the facts proved we have no hesitation in agr eei ng with
the Hgh Court that the tenple in question is a public.
templ e.

This takes us to the question whether all or any of the
properties detailed in the plaint schedule are proved to. be
that of the tenple. W have earlier conme to the conclusion
that the tenple has been getting substantial contributions
from its devotees in diverse ways.. It was also. the
reci pient of several gifts. It had adequate resources to
nake the acquisitions with which we are concerned in this
case. The tenple is exclusively managed by the Goswaniji
Mahar aj . It mai ntai ns ~regular accounts. Mharaj also
mai ntains his separate accounts. Therefore it was easy for
the appel lant ~to. ~prove the source from which the
acqui sitions in question were nmade and how their income was
treated. The appellant has | ed no evidence to show that they
were her own properties. She has failed to produce sone of
the accounts relating to the relevant periods. In this
background let us proceed to examine the title to the suit
properties.
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Lot No. 1 is. the site in which the suit tenmple is
situate. 1t was conceded on behal f of the appellant that if
we cone to the conclusion that the suit tenple is a public
tenple that item of property will have to. be considered as
the property of the temple. Lot No. 2 is. the garden land in
Survey No. 2031. It is used for raising flowers for worship

in the tenple. That |and appears to have been granted to
Mat huranat hji  but the appellant admitted in her deposition
that that itemof property was at all" tine nmanaged by
the Haveli and whoever is the owner of the Haveli 'is the
owner of the garden. This admi ssion is corroborated by
consi derabl e other evidence. Vaishnav nerchants of Nadi ad
contributed for the expenses of installation of an’ electric

punp in that garden and for its subsequent repairs. Al

expenses incurred for that garden have al ways been debited
and all income received therefromcredited to the tenple
accounts. That garden is included in the Patriks of the
tenmple property, prepared |ong before the present dispute
ar ose. Wen a part of that property was compul sorily
acquired on three different occasions, the conpensation
recei ved was credited to. the tenple ‘account. These

circunstances. conclusively establish that Lot "No. 2 is
tenpl e property.

Lot No. 3 is the building known as Goshal a. Its Survay
survey No. is 994. It is used for the purpose of tethering
t he cows reared for supplying mlk and butter - for the
wor shi p of Balkrishnalalji, one of the deities installed
in the tenple. This property is included in Exh. 500 and
501. It is shown in the property register as the property

belonging to the Devasthan Charity. The balance sheet
prepared in 1896 treats the rent of the shops and houses in
that site as the income fromtenple properties-- see Exh.
1048. We think the H gh Court was right in concluding on
the basis of this evidence that that itembelongs to t he
tenpl e.

Lot No. 4 is a shop bearing city survey No. 720. Thi s
property was gifted by Kuber Jetha Vashramas per his wll
Exh. 673 for the samagri of the tenple. The bequest is made
in favour of Shree Gokul nathji Mharai. Hence this is
clearly an itemof property belonging to the suit tenple.
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Lot No. 5 is survey No. 121. It is gifted wunder Exh.
610 dated June 29, 1868. The gift is purported to have been
made in favour of the Maharaj but the income from this
property has always been credited to the tenple accounts,
the wearliest entry being that of the year 1870. In the
property register, this property is shown as tenple property
and the rent note Exh. 535 is taken in the name of the
Vahi vat dar of Shree Gokulnathji. Hence this itemof the
property should al so be held to be that of the tenple.
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Lot No. 6 consists of 14 snmall itens. of property. They
are all agricultural fields. They have been shown in the
property register as the properties of the tenple. Qut of
14 items in this lot, itens No.s. 6, 9, 11, 12 and 14
originally belonged to the Maharaj but they have been al
along dealt with by the Maharaj as tenple property. [tem
No. 1 in lot No. 6 belongs to the tenple. The nortgage Exh.
608 relates to this itemand the same was executed in favour
of the, tenmple on May 17, 1897. A rent note in respect of
this property was taken on April 22, 1915 in the nane of the
Vahi vat dar _of -the tenple. “Itenms 2, 3 and 4 of that lot are
shown in the record of rights in the nane of the Mahar gj
but the income fromthose properties and the expenses
incurred for the ~‘sanme have always been entered in the
tenmpl e accounts. Item5 of this |lot had been gifted to the
temple under Exh. /1049. Item8 of this lot had bee.n
purchased in the nane of the Maharani® Vahuji on June; 2,
1897 for Rs. 1150. = The incone of this property has been
shown in the tenple accounts. So. far as item 10 is.
concerned though the record of rights stands in the name
of the. Maharaj personally, its sale p.rice (Rs. 800-0-
6) has been credited to the tenple accounts. ~Fromall this
it is clear that the tenple is the owner of |ot No.. 6.

Now coming to. lot No. 7, the entries in the | account
books <clearly show that this is tenple property. The
consi deration for the purchase of a portion of it was  paid
from the tenple funds. A portion of that property had been
gifted to the tenmple under Exh. 461

Lot No. 8 was purchased in 1877 fromthe tenple funds
and lot No. 13 was gifted to the tenple. Lot No.. 9 was
received by the tenple under will Exh. 512 and | ot~ No. 10
was always treated as tenple property in the account
books. So also lot Nos. 11 and 12. Simlarly lots Nos. 13
and 14 were always being treated as tenple properties. We
are in agreement with the |earned judges of the H gh Court
that the properties detailed in the plaint schedule are al
tenpl e properti es.

For the reasons nentioned above this appeal nust fail
But before we conclude we should like to clarify one -aspect
whi ch undoubtedly is inmplicit in the judgnent of the High
Court. The Coswami Mharais o.r Maharanis are “not nere
nmanagers. In the tenples belonging to the Vallabha ' Schoo
they have an inportant place. The Maharaj is the Mha
Pr abhu. The Val | abh devotees worship their deity through
him It is true that the income fromtenple properties. has
to be prinarily wused for the expenses of the sevas and
ut savas in the tenple, the upkeep renovation and
i mprovenents of the tenple premi ses but subject to these
demands, the Mharaj has aright to utilise the tenple
income in
293
mai nt ai ni ng hi nsel f and his famly in a reasonabl y
confortable manner. The |earned Counsel for the plaintiffs
conceded this position. This suit has been brought by the
plaintiffs with the sole purpose of preserving the tenpl es
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assets and mmintaining its dignity. They do not want to
underm ne the position or prestige of their Mha Prabhu
In the circumstances of the case we see no useful purpose in
directing the: appellant to pay the costs of the plaintiffs
in this appeal. She can only pay the same from temple
funds. The alienees have not appealed agai nst the
j udgrment of the Hi gh Court. Wen we nentioned this aspect
to M. S T. Desai, |learned Counsel for the plaintiffs he
indicated that the parties may be left to bear their own
costs in this appeal

For the reasons nentioned above this appeal is disnssed
but we make no order as to costs.
R K P.S. Appeal dism ssed
L2 Sup C1/70--7
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