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Central Sales Tax / (Anendnent) Act 1976, Sec- Effect of-
Whet her prospective or retrospective.

HEADNOTE:
%

The respondent, an unregistered firm of coal nerchants
with its place of business in Bihar and an office.in U P.
was assessed to sales tax by the first appellant in respect
of the turnover of coal supplied by the respondent-assessee
for the assessment years 1967-68 and 1968-69. The assessee
filed wit petitions alleging that the assessnent orders
were without jurisdiction on several grounds.

The High Court allowed the wit petitions holding that
s. 9 of the Central Sales Tax Act. as it -stood at the
relevant time cast a liability to tax-only on a ’'registered
deal er’ and not an ’'unregistered deal er’

In the appeals it was contended on behalf of the
Departnent that by virtue of s. 9 of the Central Sal es Tax
(Anmendrent) Act, 1976, cl. (b) of the proviso to s. 9(1) of
the Central Sales Tax Act was deened to have been-in force
since 5.1.57 and, therefore, the position was asif the Act
had al ways i nposed a liability to pay ‘tax even on
unregi stered dealers just as it had originally done on
regi stered deal ers, and that the anmendnent only affected the
venue of taxation, and being procedural in nature, it was
required to be construed retrospectively,

Di sm ssing the appeal s,

N

HELD: 1. Cause (b) of s. 9(1) of the Central Sal es Tax
Act, 1956 is operative only from?7.9.76. [573]

The instant case is, therefore, governed by the earlier
provi sion, and the respondent-assessee being an unregi stered
dealer is not liable to pay tax. [573D]

State v. Kasturi Lal Har Lal, [1987] 67 STC 154 SC,
relied on.

563

2.1 Were the statute, Central Sales Tax (Anendnent)
Act, 1976, on its face, clearly indicates retrospective
ef fect where intended, there can be no justification to read
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retrospectivity into the anendnent nade by cl. (c) of s. /6
of the Anending Act, which does not contain any words to
that effect. [571D

2.2 The Ilanguage of the wvalidation section clearly
concerns only penalties which are dealt with under s. 9(2).
The anmending Act refers tos. 9 in general and not to s.
9(2) only because s. 9(1) also contains a reference to sub-
section (2). Fromthis circunstance alone it cannot be
inferred that retrospectivity to the amendnent of s. 9(1)
also is intended. [572C D

2.3 The enploynent of word "al so" cannot be treated as
an indication of intention by the Legislature that the
amendment of s. 9(1) by 's. 6 of the Arending Act was to be
effective from 5.1.57. If the Legislature had intended it,
the intention could and woul d have been expressed clearly in
cl. (a) of s. 6 itself as it had been in the other clauses
and in the other -sections. If-s. 9(1) of the Amendment Act
had been inserted as cl. (d) in s. 6 thereof, it could not
have changed the prospective effect of cl. (a). The position
is not different nerely because this provision is contained
ins. 9and not s. 6 of the Anendnment Act. Section 9(1) of
the Amendment Act talks only of reading these extra words
intos. 9(1) of the Principal Act between 5.1.57 and 7.9.76.
It does not contain any operative words that require s. 9(1)
of the Principal Act being read in the formin which it has
been anmended by s. 6 during that earlier period. [572E- G

Al that the provision requiresis that for the period
5.1.57 to 7.9.76, the sectionis to bereadas if it also
i ncluded the additional substantive provisions referred to
therein. It was earlier not- clear whether “all these
provi sions could be read into the section before 7.9.76, the
date when the anmendnent Act cane into force. So, the
val idation section declares that the section shoul d be read,
even earlier, as if it conprehended also these substantive
provisions. It is in this context that the word "also" is
used. [572D E]

2.4 The question whether a charge to tax can be i nposed
in one State or another is not a nere question of ‘'venue. It
may have an inpact on the rate of tax in certain cases and
it also regulates the rights inter se of States to |evy
taxes on such inter-state sales. [573B-(C

The anmendnent changes the position that an unregistered
deal er
564
is not taxable under the proviso and inposes a substantive
l[iability on such a dealer. It is also one which confers
jurisdiction on an officer in a particular State to levy a
tax which he otherwise cannot. It is thus a | substantive
provi si on. [573B]

The amendnent cannot, therefore, be treated as purely
procedural and hence necessarily retrospective. [573(

S.T.O v. Coal & Coke Supplies Corporation JT, [19871 4
S.C. 472; Khenka v. State, [1975] 3 SCR 753 and Shiv Dutt
Rai v. Union, 119831 3 S.C.C. 529 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal Nos. 953 954
(NT)/ 1975.

Fromthe Judgnent and order dated the 15th February
1974 of the High Court of Allahabad in Cvil Msc. Wit
Petitions Nos. 6904 and 6906 of 1973.

S.C. Manchanda and A K. Srivastava for the Appellants.

Harish N. Salve, Ms. A K Verma, J. Peres and D. N




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

M shra for the Respondent.

The Judgrment of the Court was delivered by

RANGANATHAN, J. These are two appeals by certificate
fromthe comon order. dated 15.2.74, of the Allahabad High
Court in Cvil Mscellaneous Petition Nos. 6904 and 6906 of
1973. They can be disposed of together since the question
raised is the same. This comon question arises out of the
assessment to central sales tax of the respondent, orienta
Coal Corporation of Mradabad (hereinafter referred to as
the assessee), for the assessnent year 1967-68 and 196869.

2. The relevant facts bearing on the controversy may be
briefly stated. The assessee is a firmof coal nmerchants
with its place of business in Jharia (Bihar State) and an
office at Mradabad (in UP.). It is not registered either
under the Central or the State Sales Tax Act. According to
the assessee it places orders for coal on the collieries at
Jharia on behalf of constituents in Uttar Pradesh, realises
the sale proceeds and remts the sane to Jharia. The Sal es
Tax officer assessed the assessee to sales tax in respect of
the turnover of the coal thus
565
supplied by the assessee. The assessee filed two wit
petitions alleging that the assessnent orders were w thout
jurisdiction on several grounds. The High Court allowed the
wit petitions on/one of these grounds and hence did not go

into the other contentions. It referred tos. 9 of the
Central Sales Tax Act, as it stood at the relevant tinme, and
held that the provision cast a liability totax only on a

regi stered dealer and not an unregistered dealer like the
assessee. It is the correctness of this decision that is
chal | enged in the present appeals.
3. Section 9 relied upon by the Hi gh Court, reads thus:
3. "9.(1) The tax payabl e by any deal er under this
Act on sales of goods effected by him in the
course of inter-statetrade or commerce, whether
such sales fall within clause (a) or clause (b) of
section 3, shall be levied by the Governnent of
India and the tax so levied shall be coll ected by
that Government in accordance with the provisions
of subsection (2), in the State fromwhich the
noverent of the goods comenced.

Provided that, in the case of a sale of goods
during their novenment from one State to another
being a sale subsequent to the first “sale in
respect of the sane goods, the ~tax shall, where
such sale does not fall within subsection (2) of
section 6, be levied and collected in the State
fromwhich the registered dealer effecting the
subsequent sale obtained or, as the case may be,
could have obtained, the formprescribed for the
pur pose of clause (a) of subsection (4) of section
8 in connection with the purchase of such goods.

(2) Subject to the other provisions of this
Act and the rul es made thereunder, the authorities
for the tinme being empowered to assess, re-assess,
collect and enforce paynent of any tax under
general sales tax law of the appropriate State
shall, on behalf of the Government of |India,
assess, re-assess, collect and enforce paynent of
tax, including any penalty, payable by a dealer
under this Act as if the tax or penalty payabl e by
such a dealer under this Act is a tax or penalty
payabl e under the general sales tax |aw of the
State; and for this purpose they may exercise al
or any of the powers they have under the genera
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sales tax law of the State; and the Provisions of
such law, including provi-
566
sions relating to returns, provisional assessnent,
advance paynent of tax, registration of the
transferee of any business, inmposition of the tax
liability of a person carrying on business on the
transferee of or successor to such business
transfer of Iliability of any fir n or Hndu
undivided famly to pay tax in the event of the
di ssolution of such firm or partition of such
famly, recovery of tax fromthird parties, appe
als, reviews, revisions, references, 3(refunds,
rebates, penal ties) conmpounding of offences and
treatnment of ~docunents furnished by a dealer as
confidential, shall apply accordingly:
Provided that if-in any State or part thereof
there is no general 'sales tax lawin force, the
Central Government nmay, by rules nade in this
behal f nake necessary provision for all or any of
the matters specified in this sub-section.”
The High Court pointed out that, under the terns of the
section, tax on sales of goods effected by a dealer in the
course of inter-state trade or comerce shall be levied in
the State fromwhi ch the novenent of the goods comenced: in
this case, the State of Bihar. The proviso, however, carves
out an exception. It provides that, if there is a subseq
uent sale of the same goods in the course of their novenent
fromone State to ‘another and such sale is effected by a
regi stered dealer, tax can be levied and collected in the
State from whi ch such deal er obtained or coul d have obtained
the forms prescribed under s. 8(4)(a)  (popularly known as
"the Formi): in this case, the State of Utar Pradesh. But,
the High Court pointed out, the assessee was not a
regi stered dealer and so there was no scope for his being
taxed in the State of UWP. The “Hgh Court accordingly
guashed the assessnments in question and hence these appeal s
by the State
4. W mmy at once say that the conclusion of the H gh
Court is wunassailable in view of the decision of this Court
in State v. Kasturi Lal Harlal, 4 J.T. 1987 3~ S.C. 234
affirmng the view taken on this issue by the Allahabad H gh
Court in an earlier case Kasturilal Harlal v. State, [1972]
29 STC 495. shri Manchanda, however, subnmits that this view
can no longer hold the field in view of-a retrospective
amendnment of the Central Sales Tax Act by the Central Sal es
Tax (Anmendment) Act No. 103 of 1976. Two provisions of this
Amendnent Act may be extracted:
"6. Amendnment of section 9. In section 9 of the
Principal Act-(a) in sub-section (1) for proviso,
the follow ng pro
567
vi so shall be substituted, nanely. A
"Provided that, in the case of sale of goods
during their novenment from one State to another
being a sale subsequent to the first sale in
respect of the sane goods and being also a sale
whi ch does not fall wthin sub-section (2) of
section 6, the tax shall be levied and coll ected-
(a) where such subsequent sale has been effected
by a registered dealer, in the State from which
the registered deal er obtained or, as the case nay
be could have obtained, the form prescribed for
the purposes of clause (a) of subsection (4) of
section 8 in connection with the purchase of such
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goods, and

(b) where such subsequent sale has been effected
by an unregistered dealer in the State from which
such subsequent sal e has been effected."”

(b) in sub-section (2), bef ore t he wor ds
"conmpoundi ng of offences”, the words "charging or
paynment of interest", shall be inserted and shal
be deened al ways to have been inserted

(c) after sub-section (2), the following sub-
section shall be inserted, nanely:

(2A) Al the provisions relating to offences and
penal ties (including provi si ons rel ating to
penalties in lieu of prosecution for an offence or
in addition to the penalties or punishnent for an
of fence but _excluding the provisions relating to
matters provided for in sections 10 and | OA) of
the general sales tax |aw of each State shall
wi th necessary nodifications, apply in relation to
t he ‘assessnment, reassessnent, collection and the
enforcenent, of paynent of any tax required to be
col llected under ~this Act ~in such State or in
relation to any -process connected wth such
assessment, re-assessment, col l ection or
enforcenent of ~ paynment as if the tax under this
Act were/a tax under such sales tax |aw

XXX XXX XXX XXX XXX XXX XXX XXX KX XX XXX XK XXX KX XXX XXX XXX X

9. Validation ( 1) The provisions of section 9 of
the principal Act shall ~have effect and shall be
deenmed always to have had effect in relation to
the period commencing on the 5th day of January,
1957, and ending wth the date imediately
precedi ng the date of comencenent of this Act as
if that section also provided-

(a) that all the provisions relating to penalties
(including provisions relating to penalties in
lieu of prosecution for an offence or in addition
to the penalties or punishnment on conviction for
an offence but excluding the provisions relating
to matters provided for in sections 10 and 10A of
the principal Act and the provisions relating to
of fences) of the general sales tax |aw of -each
State shall, wth necessary nodifications, apply
inrelation to-

(i) the assessnent, re-assessnment, collection and
enforcenent or paynment of any tax required to be
coll ected under the principal Act . in such State;
and

(ii) any process connected wth such assessnent,
re-assessment, collection or enf or cenent of
paynment, and

(b) that for the purpose of the application of the
provi si ons of such | aw, the tax under the
principal Act shall be deened to be tax under such
I aw.

(2) Notwithstanding anything contained in any
j udgrment, decree or order of any court or tribuna
or other authority, all penalties under the
general sales tax law of any State inposed or
purporting to have been inposed in pursuance of
the provisions of section 9 of the principal Act,
and all proceedings, acts or things taken or done
for the purpose of, or in relation to, the
i mposition or collection of such penalties, before
the comencenent of this Act shall, for al
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purposes be deenmed to be and to have al ways been
i nposed, taken or done as validly and effectively
as if the provisions of sub-section (1) had been
in force when such penalties were inmposed or
proceedi ngs or acts or things were taken or done
and accordingly, -
(a) no suit or ot her proceedings shall be
nmai ntai ned or continued in or before any court or
any tribunal or other
569
authority for the refund of any anount received or
realised by way of such penalty;
(b) no court, tribunal or other authority shal
enforce any decree or order directing the refund
of any anount received or realised by way of such
penal ty;
(c) where any anount- which had been received or
realised by way of such penalty had been refunded
bef ore the comencenent. of this Act and such
refund - woul d not~ have been allowed if the
provisions of sub-section (1) had been in force or
the date on which the order for such refund was
passed, the anmpbunt so refunded nay be recovered as
an arrear ‘of tax under the principal Act;
(d) any /proceeding, act or thing which could have
been validly taken, continued or done for the
i mposition of such penalty at any tinme before the
conmencenent of this Act if the provisions of sub-
section (1) had then “been in force but which had
not been taken continued or done, may after such
comencenent be taken, continued or done.
(3) Nothing in sub-section (2) shall be construed
as preventing any Person-
(a) from questioning the inmposition or collection
of any penalty or any proceedings, act or thing in
connection, therewith or
(b) from claimng any (refund, in accordance with
the provisions of the principal Act read with sub-
section(1)."
Shri Manchanda contends that, by virtue of s. 9 of the
Amendnent Act, clause (b) of the proviso to s. 9(1) of the
Central Sales Tax Act is deemed to have beenin force since
5.1.1957. The position according to him therefore, is as if
the Act had always inposed a liability to pay tax even on
unregi stered dealers just as it had originally done on
regi stered deal ers.

5. W may nention that, while deciding S. T. O v. Coa
& Coke Supplies Corporation, JT 1987 4 S.C. - 472, we. had
assumed the correctness of the contention of Sri Manchanda
as, in that case, the above argunent that the anendnent was
retrospective was uncontroverted.

570

Sri Harish Salve, appearing for the assessee in this case,
however, contests the correctness of Sri  Manchanda’s
contention. W have therefore considered this aspect -and
reached the conclusion that Sri Salve is right and that no
retrospective operation to clause (b) of s. 9(1) can be
spelt out as suggested by counsel for the appellant.

6. Act 103/76 received the assent of the President on
7.9.1976 which is, apparently, what is referred to as the
date of its comencenent in s. 9(1) of the said Act. The Act
amended several sections of the Central Sales Tax Act and it
did not when its words when it desired to give any degree of
retrospective effect to any particular anmendnment. The
amendments to sections 3 and 4 of the Principal Act thus are




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

clearly retrospective: the provisions added thereto, it is
declared, "shall be inserted and shall always be deened to
have been inserted we.f. 1.4.1964." The anendnents to
Sections 2, 7, 14 and IS of the Principal Act are obviously
intended to be only prospective. The anendnment to s. 9 of
the Principal Act, with which we are at present concerned,
presents an anmmlgam s. 6 of the Amending Act nakes three
amendnments in s. 9 of the Principal Act by its three cl auses
(a), (b) and (c). 1In clause (a), there is no hint of any
retrospectivity whereas the anendnent by clause (b) is
expressed to be fully retrospective from 1956. The amendnent
by clause (b) attracts the penal provisions (including

of fences) of the relevant. State Law and can, in view of
Article 20 of the Constitution, only be prospective.
However, it appears ~that, even wunder the statute as

originally framed, such penal. provisions had been enforced
in several cases and this action needed retrospective
validation (in so far as penalties, other than offences were
concerned) in- viewof the decision of this Court in Khenka
v. State, [1975] 3 SCR 753. This was the raison d etre of s.
9 of the Anmendnent Act which has been extracted above: (see
Shiv Dutt Rai v. Union, [ 1983] 3 S.C.C. 529. This is also
clear from paragraph-3 of the Statenent of objects and
Reasons of the Amendnent ‘Act, which reads:
"Sub-section (2) of section 9 of the Central Sales
Tax Act enpowers the State sales tax authorities
to assess, re-assess collect and enforce paynent
of Central sales tax.” The sub section also
aut horises the authorities under the State sales
tax laws to exercise all the powers which they
have under those laws (including inter alia the
power to inpose penalties) for the purposes of the
Central Sales Tax Act also. In Khenka & Co.
(Agencies) Private Ltd. v. State of Mharashtra,
35 S.T.C. 57 1, the Suprene Court, by a ma-
571
jority of 3:2, held ‘that the provisions of the
State sales tax |laws as to penalties do not apply
for purposes of the Central Sales Tax. In view of
this judgnent, the State Covernnents are faced
with the problemof having to refund the amounts
collected in the past by way of penalties. ~The
judgrment has also resulted in a vacuum being
created in regard to levy of penalties, it -is,
therefore, necessary to anend section 9 of the
Central Sales Tax Act to provide expressly that
the provisions relating to offences and penalties
under the general sales tax law of (each State

shall. with necessary nodifications, apply in
relation to t he assessment, re- assessnent
collection and the enforcement of tax “under the
Central Sales Tax Act. It is also necessary to

validate the penalties which have been levied in
the past. for the purposes of the Central Sales
Tax Act, on the basis of the provisions of the
State sales tax |aws."
Where the statute thus, on its face, clearly indicates
retrospective effect where intended, there can be no
justification to read retrospectivity into the anendnment
made by clause (a) of section 6 of the amendi ng Act which
does not contain any words to that effect.

7. Counsel for the appellant, however, relied on two
circunstances to say that such retrospective effect nust
necessarily have been intended. Firstly, he placed enphasis
(a) on the fact that s. 9( |) of the Anendment Act refers to
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section 9 of the principal Act and not nerely to S. 9(2) and
(b) on the wuse of the words"as if that section also
provided." He subnmitted that this |anguage can only nean
that the legislature intended retrospective effect also to
the amendment effected in s. 9 by s. 6 of the Validation
Act. Secondly, he submtted that under s. 6 of the Centra
Sales Act, all dealers registered or wunregistered, are
liable to pay tax on sales effected by themin the course of
inter-state trade or comerce. S. 9(1) inposes the liability
on the dealer in the State from which the novenment of the
goods comences but this is wthout prejudice to the
l[iability of dealers who nmake subsequent sales during the
course of such novenent. . Such subsequent sale nay be by a
regi stered dealer or an unregistered dealer. It may be to a
regi stered or an unregistered dealer. If the sale is to a
regi stered dealer it is exenpt under s. 6(2), whether it is
by a registered deal er or an unregistered deal er. Under the
provisoto S. 9(1), as it originally stood, if the sale was
by registered  dealer to an unregistered dealer, it would be
taxed in the State fromwhich the registered deal er obtained
or coul d have obtai ned the Forms. When

572

even a sale by a registered dealer is thus nmade liable,
counsel argues, it A could not have been the intention of
the State to exenpt fromliability a sale by an unregistered
deal er. The anendnment only clarifies this position. It
i mposes no fresh | substantive Iliability. 1t is only an

amendnent of a procedural nature shifting chargeability, in
such cases, fromthe State from which the goods noves, to
the State in which the subsequent sale takes place. In this
view of the matter, counsel contends the anendnent only
affects the venue of taxation and, being procedural in
nature, requires to be construed retrospectively.

8. W& are unable to accept these contentions. So far as
the first point is concerned, the | anguage of the validation
section clearly concerns only penalties which are dealt with
under s. 9(2). The anending Act refers to S. 9 in genera
and not tos. 9(2) only perhaps because s. 9(  I) also
contains a reference to sub-section (2). From this
ci rcumnst ance al one, it cannot be inferred t hat
retrospectivity to the amendrment of s. 9(1) also is
i ntended. The wuse of the word '"al so’ does not al so have the
result suggested by counsel. Al that the provision requires
is that, for the period 5.1.57 to 7.9.1976, the section is
to be read as if it also included the additional substantive
provisions referred to therein. It was earlier not clear
whet her all these provisions could be read into the section
before 7.9.1976, the date when the Amendment Act cane into
force. So the validation section declares that the section
should be read, even earlier, as if it conprehended al so
these substantive provisions. It is in this context that the
word "al so" is used. The enploynment of this word ' cannot
therefore be treated as an indication of intention by the
| egislature that the anendment ot s. 9(1) by section 6 of
the anending Act was to be effective fromb5.1.1957. If the
Legi slature had intended it, the intention could and woul d
have been expressed clearly in clause (a) of s. 6 itself as

it had been in the other clauses . and in the other
sections. If s. 9(1) of the Anendnent Act had been inserted
as clause (d) in section 6 thereof, it could not have

changed the prospective effect of clause (a). The position
is not different nerely because this provision is contained
ins. 9and not s. 6 of the Amendnent Act. S. 9(1) of the
Amendnent Act talks only of reading these extra words into
s. 9(1) of the principal Act between 5.1.57 and 7.9.76. It
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does not contain any operative words that require s. 9(1) of
the Principal Act being read in the form in which it has
been amended by s. 6 during that wearlier period. W,
therefore, do not see ins. 9 of the Amending Act any
support to the contention of the counsel for the appellant.

9. The contention that the amendrment is purely
procedural is
573
al so msconceived. Assuming the correctness of t he
contention that a A purely procedural amendnent should
ordinarily be construed to be retrospective, we are unable
to agree that the present anendnent is of such nature. The
decision of this Court in Kasturi Lal's case, 4JT 1987 3 SC
234 had held that an unregistered dealer is not taxable
under the proviso. The  anmendnent changes this position and
i mposes a substantive liability on such a dealer. It is also
one which confers jurisdictionon an officer in a particular
State to levy a tax which he otherwi se cannot. It is thus a
substantive provi sion. That apart, even the question whet her
a charge to tax can be inposed in one State or another is
not a nere question of venue. 1t may have an inpact on the
rate of tax in certain cases and it also regulates the
rights inter se of States to |levy taxes on such inter-state
sales. It is, therefore, difficult to accept the contention
that the anmendnent should be treated as purely procedura
and hence necessarily retrospective.

10. In the result, we are of opinion that clause (b) of
S. 9(1) of the Central Sales Tax Act, 1956 is operative only
from7.9.1976. The present case is, therefore, governed by
the earlier provision and the decision of this. Court in
Kasturi Lal’'s case, (supra). The appeals therefore, fail and
are dism ssed. W, however, make no order as to costs.
N. P. V. Appeal s di smi ssed.
574




