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ACT:

Land Acquisition Act (1 of 1894), ss. 4, 5A 6, 17(1) and
(4)--Declaration that |and acquired for public purpose-Wen
can be chall enged-"Arabl e and waste | and", what is-Power of

CGovernment under s. 17(4)-Wen liable to challenge-G antee
of land-Right to mnerals and subsoil rights.
HEADNOTE

In 1950, the State Government issued a notification under s.
4(1) of the Land Acquisition Act, 1894 stating that the
appellant’s land was needed for the public purpose of
limestone quarrying. It was also notified that the case was
one of urgency and that under s. 17(4) the provisions of a.
5A would not apply to the | and. After the notification
under s. 6 was issued, the Collector was ordered under s.
17(1) to take possession of the arable and waste! | and. The
Col l ector took possession of the appellant’& |and. The
linmestone quarried from the land was wutilized by the
CGovernment for producing cenent, the cenent produced was
used in the construction of a dam and when it was sold for
profit, the profit forned part of the general revenues of
the State. The acquisition proceedi ngs were chall enged by a
wit petition on the grounds,, that : (i) the acquisition
was not for _a public purpose, because, the cenent was sold
for profit; (ii) the application of s. 17(1) and (4) to the

land was illegal since it was neither waste nor arable; and
(iii) the appellant was entitled to conmpensation for sub-
soil mnes and mnerals. The Hgh Court dismssed the
petition.
I n appeal
HELD: (i) The appellant’s argument nust be rejected as

he was not :able to show that the action of the Governnent
in issuing the notification -under s. 6 was a colorable
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exerci se of power. [377 C DO

The declaration of the Governnent under s. 6(1) that the
land was needed for a public purpose would be final and
concl usi ve, except when there was a col ourabl e exerci se of
the power by the Governnent in that the purpose was not a
public purpose, but a private purpose or no purpose at all
[376 H

Smt. Somavanti v. The State of Punjab, [1963] 2 S.C R 774,
fol | owed.

The question whet her production of cement as a comercia
enterprise is a public purpose within the nmeaning of the Act
was | eft open, [377 B-(

(ii) (a) The direction of the State Governnment under s.
17(1), and the action of the Collector in taking possession
of the land under that subsection were ultra vires, because,
the acquired land was forest |and covered with a large
nunber of trees, and not "arable or waste land." [380 F]

In the context of s. 17(1) the expression "arable | and" nust
be construed to mean "lands which are mainly used- for
sl oughing and for raising crops," and the expression "waste
[ and" woul-d nean "land which is unfit 373

374

for cultivation or habitation. desolate and barren |land with
l[ittle or no vegetation thereon.” The jurisdiction of the
State Governnent depends upon the condition inposed by s.
17(1). and by wongly deciding the character of the land the
State Governnment cannot give itself jurisdiction to give a
direction to the Collector to take possession of it. VWher e
the jurisdiction of \an adm ni strative authority depends upon
a prelimnary finding of fact, the H gh Court is entitled in
a proceeding for theissueof a wit ~of certiorari to
determ ne, upon its independent judgnent,, whether or not
that finding of fact is correct. [380 A-E

(b) The order of the State CGovernnent under 8. 17(4) that
the provisions of s. 5A were not-applicable to the land was
illegal, and therefore, the notification of the State
Government under s. 6 was ultra vires, and all proceedi ngs
taken by the Land Acquisition Oficer subsequent to it were
wi thout jurisdiction. [381 F; 383 A-B]

Even though the power of the State Covernment has been
f or nul at ed under s. 17(4) in subjective terns, the
expression of opinion of the State Government can be
challenged as ultra vires in a court of lawif it could be
shown that the State Government never applied its nmnd to
the matter, or, that the action of the State Government was
mala fide. Therefore, when the acquired 1land was not
actually waste or arable land, but the State ~CGovernnent
formed the opinion that the provisions of s. (17(1) were
applicable, the court may draw the inference that the State
CGovernment did not honestly formthat opinion, or did not
apply its mind to the relevant facts. [381 D F]

(iii) The appellant was the owner of all minerals and
sub-soil rights and was therefore entitled to comnmpensation
for the mnerals including |inestone. L390 D

A transfer of the right to the surface conveys a right to
the mnerals underneath, unless there is an express or

implied ration in the grant. |In the instant case there was
no reservation of mineral rights in favour of the
CGovernment, in the two sanads granting the land to the

ancestor of the appellant. The |and of which the acquired
| and formed part was permanently settled under t he
provisions of the Benares Regulation 1 of 1795. There was
no material difference between the permanent settl enent of
Bonares province and that of the provinces of Bengal, Bihar
and Orissa and under the latter, the proprietors of estates
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were recognised to be the proprietors of the soil also. The
fact that the assessnment to be paid by the grantee was nade
on the agricultural incone cannot derogate fromthe rights
conveyed to the grantee, because, no restriction was placed
on the use of the land and the use by the grantee was not
l[imted to agriculture. Moreover, CGovernnent never asserted
its claim to mneral rights. possessed by the Zani ndars.
Even the M rzapur Stone Mahal Act, 1886, and theRul es
framed thereunder, were neant only for regulating the quarryingof
buil di ng stone and were not neant to affect the right of the
Proprietors to the sub-soil mnerals. [385 G 386 A-B;

387 F-G 388 H; 390 F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : G vil Appeal No. 656 of 1964.
Appeal ~fromthe judgnent and decree dated Novenber 2, 1962
of the Al l'ahabad H gh Court in Cvil Msc. Wit No. 454 of
1955.

B.R L. lyengar, S. K Mhta, V. P. Msra and K L.
Mehta, for the appellant.

375

C.K, Daphtary, Attorney-General, Shanti-Bhushan Addl.
Advocat e- General, U P. and 0. P. Rana, for respondents Nos.

1 and 2.
The Judgnent of the Court was delivered by
Ramaswam , J. This appeal is brought, by special |eave,

against the judgment of the Al ahabad Hi gh' Court dated
Novermber 2, 1962 dismissing the wit petition No. 454 of
1955 filed by the appellant Raja Anand Brahnma Shah

The appel | ant was the Zam ndar of Pargana Agori |ying to the
south of Kainmur Range in the district of Mrzapur. On
Cctober 4, 1950, a notification was issued by the  State
Government under s. 4(a) of ~the Land Acquisition Act
(hereinafter referred to as the "Act") stating that the area
of 409 6 acres in the village of Markundi CGhurnma/ Pargana
Agori  was needed for a public . purpose. The pur pose
specified in the notification was "for |imestone quarry".
The notification provided that the case being one of
urgency, the provisions of sub-section (1) of s. 17 of the
Act applied to the land and it was therefore directed under
sub-s. (4) of s. 17 that the provisions of s. 5A of the Act
woul d not apply to the land. On Cctober 12, 1950, a further
notification was issued under s. 6 of the Act declaring that
the Governor was satisfied that the [and mentioned in the
notification was needed for public Purposes and directing
the Collector of Mrzapur to take order for acquisition of
the land under s. 7 of the Act. The Collector of Mrzapvr
was ,further directed by the notification under s. 17(1) of
the Act, the case being one of urgency, to take possession
of any waste or arable [and on the expiration of the notice
mentioned in s. 9(1), though no award under s. 11 had  been
made. On November 19, 1950, possession of the |and was
taken by the Collector of Mrzapur and the sane was handed
over to the Adnministrative Oficer, GCovernnent Cenent
Factory, Churk. An award was nade by the Land Acquisition
Oficer on January 7, 1952 stating that the anount of
conpensation was Rs. 23,638/ 13/7. The appellant thereafter
filed an application under s. 18 of the Act for a reference
to the Cvil Court in regard to the anount of conpensation
payabl e. A reference to the Cvil Court was accordingly
nmade and the matter is still pending in the Cvil Court as
Land Acquisition Reference No. 4 of 1952. On May 2, 1955,
the Wit Petition giving rise to this appeal was filed by
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the appellant in the Al lahabad High Court. It is alleged by
the appellant that the acquisition of the and was not for a
public purpose and the acquisition pr oceedi ngs wer e
consequently without jurisdiction. It was also stated that
the State Government had no jurisdiction to apply the
provisions of s. 17(1) of the Act to the land in dispute as
it was neither waste nor arable |[and. It was further
clainmed that the mnes and minerals in the land bel onged to
the appellant and as such he was entitled

376

to conpensation for the same. The appellant accordingly
prayed for a wit in the nature of certiorari to quash the
notifications of the State CGovernment under s. 4 and s. 6 of
the Act and all further proceedings in pursuance of that
notice in the land acquisition case. The appellant also
prayed that the State CGovernnent should be, directed to pay
conpensation to the appellant for all the |inme-stone renoved
from the land. By its judgnment dated Novenber 2, 1962 the
H gh Court dismssed the Wit Petition, holding (1) that the
petitioner ~was not the owner of mnes and minerals and was
not entitled to conpensation for them (2) that the | and had
been acquired for a -public purpose, and (3) that the
provisions of s. 17 of the Act were applicable to the case
and there was no illegality in the notifications of the
State CGovernment under-s. 4 and s. 6 of the Act.

The first question to be considered is whether t he
notification of the State CGovernment under s. 4 of the Act
dated Cctober 4, 1950 is |liable to be quashed on the ground
that the acquisition of the landwas not for a public
pur pose. It was alleged for the appellant that the [|inme-
stone extracted fromquarries-situated in the | and was used
by the State Governnent for the manufacture of cenent which
was sold for profit in open market and was not used for any
public work of construction. It was contended that the
manuf acture of cement for being sold for profit wll not
amount to a public purpose and the notification of the State
Governnment under s. 4 of the Act ‘nust therefore be 'held to
be illegal. In our opinion, the argunent put forward on
-behal f of the appellant cannot be accepted. It is manifest
that the declaration made by the State Governnent ~in the
notification under s. 6(1) of the Act, that the land was
required for a public purpose, is made conclusive by sub-s.
(3) of s. 6 and it is, therefore, not open to a court-to go
behind it and try to satisfy itself whether in fact the
acquisition was for a public purpose. It was pointed out by
this Court in Snt. Somavanti v. The State of Punjab(l) that
it was for the Government to be satisfied, in a particular
case, that the purpose for which the | and was needed was a
public purpose and the declaration of the Governnent = under
s. 6(1) of the Act will be final subject, however, "to one
exception, nanely in the case of colourable exercise of the
power, the declaration is open to challenge at the instance
of the aggrieved party. The power conferred on t he
CGovernment by the Act is alimted power in the sense  that
it can be exercised only where it is for a public purpose
(l eaving aside, for the nonment, where the acquisition is for
a conpany under Part VIl of the Act). if it appears that
what the Government is satisfied about is not a public
purpose but a private purpose or no purpose at all, the
action of the Governnment would be colourable as being
outside the power conferred upon it by the Act and its
declaration wunder s. 6 of the Act will be a nullity. On
behal f of the respondents the argunent was stressed that the
linme-stone was utilised for being

(1) [1963] (2) S.C.R 774.
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used in the cenent factory established in the Public Sector
at Churk. It was argued that the production of cenent was
i mportant in national interest, particularly when the cenent
was used in the, construction of the R hand dam It is

conceded on behalf of the respondents that the allegation of
the appellant that cenment was, being sold in market for
profit was not <clearly controverted by the, count er -
affidavit by the State but it was said that even on the,
assunption that the cenent was sold for profit the use of
the linme-stone in the production of the cenent was in public
interest, because the profit from the sale of cenent
benefited the General Revenues of the State. It is not
necessary for us to express any concluded opinion as to
whet her the production of cenent as a commercial enterprise
is a public purpose within the nmeaning of the Act for we
consi der that the principle of the decision of this Court in
Smt. Somavanti v. The State of Punjab (1) applies to this
case and the argument of the appellant nust be rejected
because he has not been able to show that the action of the
Government_ in7issuing the, notification under s. 6 of the
Act is a col ourabl e exercise of power..

We then proceed to consider the argunent of the appellant
that the notification under s. 4 of the Act is illegal since
the land in dispute i s neither waste nor arable | and and the
jurisdiction of the. / State Governnent to act under s. 17(1)
and s. 17(4) of the Act depends ~upon the prelininary
condition that the land to be acquired is waste or arable
| and. The argunent was stressed that since the jurisdiction
of the State Governnent depends upon the prelimnary finding
of fact that the land is waste or arable, the Hgh Court is

entitled, in a proceeding for a wit ~of certiorari, to
determ ne, upon its independent judgnent, whether or not
that finding of fact is correct. It is necessary, at. this

stage, to set out the relevant provisions of the Act.

Section 4(1) of the Act states:
"4.(1) Wenever it appears to the appropriate
CGovernment that land.in any locality is needed
or is likely to be needed for ~any /public
purpose, a notification to that effect shal
be published in the Oficial Gazette, and the
Col l ector shall cause public notice of the
subst ance of such notification to be given at
convenient places in the said locality."
Secti on 5A provides for <the hearing of
obj ections and reads.
"S5A. (1) Any person interested in~ any |and
whi ch has been notified under section 4, . sub-
section (1), as being needed or likely to be
needed for a public purpose or for a  Conpany
may, within thirty days after the issue of the
notification, object to the acquisition of the
land or of any land in the locality, as the
case may be.
(1) [1963]2 S.C.R 774.
(2)Every objection under sub-section (1)
shall be made to the Collector in witing, and
the Collector shall give the objector an
opportunity of being heard either in person or
by pleader and shall, after hearing all such
,objections and after nmaking such further
inquiry, if any, as he thinks necessary,
submit the case for the decision, of the
appropriate GCovernment, together with the
record of the proceedings held by him and a
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riate

report containing his recommendati ons on the
obj ecti ons. The decision of the appropriate
Covernment on the objections shall be final
"Section 6 provides:

"6. (1) Subject to the provisions of Part VII
of this Act when the appropriate Government is
satisfied, after considering the report, if
any, made under section 5A, subsection (2),
that any particular land is needed for a
public pur pose, or for a Conpany, a
decl aration shall be made to that effect under
the signature of a Secretary to such Govern
"mentor of  sone officer duty authorised to
certify "its orders:

Provided ~that = no such declaration shall be
made unl ess the conpensation to be awarded for
such property is to be paid by a Company, or
wholly ~or partly out of public revenues or
sone fund controlled or managed by a |oca
authority.

(2) The declaration shall be published in
the Oficial Gazette, and shall state the
district or ~other territorial division in
which the land is situate, the purpose for
which it is needed, its approxi mate area, and,
where a plan shall have been nade of the |and,
the place where such plan nay be inspected.

(3) The 'sai d declarationshall be conclusive
evi dence that theland is needed  for a
public purpose or for a Conpany, asthe case

may be; and, after nmaking such declaration theapprop

Covernment nmay acquire the land in  manner
herei nafter appearing."”
Section 16 relates to the power of t he

Col l ector to take possession of the |and. It
reads:

"16. When the Col lector has nade ‘an / award
under section 11, he may take possession of
t he I and, whi ch shal | t her eupon vest

absolutely in the Governnment, free from al
encunbr ances. "

379

Section 17 confers special powers in cases  of
urgency and reads, as follows:

"17 (1) |In cases of urgency, whenever the
appropriate CGover nirent SO directs, t he
Col | ector, though no such award has been nmde,
may, on the expiration of fifteen days /from
the publication of the notice nentioned in
section 9, sub-section (1), take possession of
any waste or arable |and needed for  public
purposes or for a Conpany. Such land ‘shal
thereupon vest absolutely in the Governnent,
free fromall encunbrances.

(2) Whenever, owi ng to any sudden change in the
channel of any navigable river or ot her
unf oreseen energency, it becones necessary for
any Railway Administration to acquire the
i medi ate possession of any land for the
mai ntenance of their traffic or for t he
pur pose of mmking thereon a river-side or ghat
station, or of providing conveni ent connection
with or access to any such station, the
Col | ect or may, i medi ately after t he




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 17

publication of the notice nentioned in sub-
section (1) and with the previous sanction of
the appropriate Governnent, enter upon and
take possession of such Iand, which shal
thereupon vest absolutely in the Governnent
free fromall encunbrances:
(3)In the case of any land to which, in the
opinion of the appropriate Governnent, the
provi sions of subsection (1) or sub-section
(2) are applicable, the appropriate Government
may direct that the provisions of section 5A
shall not apply, and, if it does so direct, a
declaration may be nade under section 6 in
respect of the land at any tine after the
publication of the notification under section
4, subsection (1)."
On behalf of the appellant M. |lyengar referred to the
I nspection Note of the Collector dated Decenber, 15, 1951 at
page 91 'of the Paper Book. [t was pointed out that the
Col l ector. _noticed that there were one lac of trees in the
acquired land and there were trees of "Tendu, Asan, Sidh
Bi j ai sal , Khair, banboo clunps, Mahuwa and Kakora contai ned
inthe area." It was contended that the land in dispute was
"forest |and" covered by a | arge nunber of trees and cannot
be treated as "waste |l and or arable land" within s. 17(1) or
(4) of the Act. In our opinion, the argunent put forward on
behal f of the appellant is well-founded and nust be accepted
as correct and in viewof the facts nentioned in the
affidavits and in the Inspection Note of the Collector dated
Decenmber 15, 1961 we are of the opinion that the |land sought
to be acquired is, M5Sup.Cl/66-11
380
not "waste land" or "arable | and" within the neaning of S.
17(1) or (4) of the Act. According to the Oxford Dictionary
"arable land" is "land which is capable of being ploughed or
fit for tillage.” In the context of “S. 17(1) of the Act the
expression must be construed to nmean "l ands which are mainly
used for ploughing and for raising crops" and therefore the

land acquired in this case is not arable |and. Simlarly,
the expression "waste |land" also will not apply to ’'forest
land’. According to the Oxford Dictionary the expression "
waste" is defined as foll ows:
"Waste-(from Latin. vastus-waste, desert,
unoccupi ed; Uncul tivated, i ncapabl e of

cultivation or habitation; producing little or

no vegetation; barren, desert."”
The expression "waste |and" as contrasted to "arable |and"
woul d therefore nmean "land which is unfit for cultivation or
habitation, desolate and barren land with little or no
vegetation thereon." It follows therefore that S. 17(1) of
the Act is not attracted to the present case and the State
CGovernment had therefore no authority to give a direction to
the Collector to take possession of the | ands under S. 17(1)
of the Act. In our opinion, the condition inposed by  s.
17(1) is a condition upon which the jurisdiction of the
State Governnment depends and it is obvious that by wongly
deciding the question as to the character of the land the
State Governnment cannot give itself jurisdiction to give a
direction to the Collector to take possession of the |and
under s. 17(1) of the Act. It is well established that
where the jurisdiction of an admnistrative authority
depends upon a prelimnary finding of fact the H gh Court is
entitled, in a proceeding of wit of certiorari to
determ ne, upon its independent judgnent, whether or not
that finding of fact is correct [See R V. Shoreditch
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Assessnent Committee(1l) and Wiite and Collins v. Mnister of
Heal t h(2).]

We are accordingly of the opinion that the direction of the
State Government under s. 17(1) and the action of the
Col l ector in taking possession of the |and under that sub-
section is ultra vires.

It was also contended for the appellant that the order of
the State Governnent under S. 17(4) of the Act that the
provisions of s. 5A of the Act were not applicable to the
land was illegal because the |land was not waste or arable
land to which the provisions of s. 17(1) were applicable.
It was urged that by issuing the inpugned notification the
State Governnent deprived the appellant of a valuable right
i.e., of filing an objection under S. 5A of the Act and
therefore the entire proceedings taken by the Land Acqui si -
tion officer after the issue of the notification under S. 4
were defective in law.~ On behalf of the respondents the
subm ssion was nmade that the condition precedent for the
application of' S. 17 (4) of the

(1) [1910] 2 K B. 859.

(2) [1939] 2 K'B. 833.

381

Act was the subjective opinion of the State Governnent that
the provisions of sub-s. (1) are applicable to the, land in
question. |If therefore the State Government had cone to the
concl usion that the provisions of sub-s.” (1) were applicable
to the | and because the | and was waste or arable |land, the
subj ective opinion ‘of the State Governnent cannot be
challenged in a court of lawexcept on the ground of
col ourabl e exercise of power.~ It was also contended that
the declaration of the State Governnent ~in the  inpugned
notification that in its opinion the provisions of sub-s.
(1) are applicable, must be taken as normally concl usive.

It is true that the opinion of the State CGovernment which is
a condition for the exercise of the power under s. 17(4) of
the Act, is subjective and a Court cannot normally  enquire
whet her there were sufficient grounds or justification for
the opinion forned by the State Governnent under S. 17(4).
The legal position has been explained by the Judicia

Conmittee in King Enmperor v. Shibnath Banerjee(l) ~and by
this Court in a recent case-Jaichand Lai Sethia v. State of
West Bengal & Os.(2) But even though the power of the State
Government has been formul ated under s. 17(4) of the Act in
subjective ternms the expression of opinion of the State
CGovernment can be challenged as ultra vires in a Court of
Law if it could be shown that the State GCovernment never
applied its mnd to the matter or that the action of the
State Government is nwafide. |If therefore in a case the
| and under acquisition is not actually waste or arable /|and
but the State Governnment has fornmed the opinion that the
provi sions of sub-s. (1) of s. 17 are applicable, the , Court
may legitimately draw an inference that the State Government
,did not honestly formthat opinion or that in form ng that
opinion the State Governnent did not apply its mnd to the
rel evant facts bearing on the question at issue. It follows
therefore that the notification of the State Governnent
under S. 17(4) of the Act directing that the provisions of
s. 5A shall not apply to the land is ultra vires. The view
that we have expressed is borne out by the decision of the
Judicial Conmmittee in Estate and Trust Agencies Ltd. .
Si ngapore |Inprovenment Trust(1l) in which a declaration nmade
by the Inprovenment Trust of Singapore under S. 57 of the
Si ngapore | mprovenent O di nance 1927 that the appellants’

property was in an insanitary condition and therefore |iable
to be denolished was chall enged. Section 57 of t he
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Ordinance stated as fol | ows:

"57. Whenever it appears to the Board that
within its admnistrative area any building
which is used or is intended or is likely to
be used as a: dwelling place is of such a
construction or is in such a condition as to
be unfit for

(1) 72 1. A 24t.

(2) Crimnal Appeal No. Il O of 1966-deci ded
on July 27, 1966. [1966] Supp

S.C R

(3) [1937] A.C. 898.

382

human habitation, the Board nmay by resolution
decl are such building to be insanitary".
The Judicial Commttee set aside the declaration of the
| mprovenment Trust -~ on two grounds; (1) that though it was
made in exercise of an adm nistrative function and in good
faith, the power was |limted by the terns of the said
Ordinance. and therefore the declaration was liable to a
chall enge if the authority stepped beyond those ternms and
(2) that the ground on which it was made was other than the
one set out in the Ordinance. |In another case-Ross Cunis
v. Papadopovl|os(1l)-the appellant challenged an order of
collective fine passed under Regulation 3 of the Cyprus
Enmergency Powers (Collective Punishnent) Regul ations, 1955
which provided that if an offence was conmmitted within any
area of the colony and the Commissioner "has reason to
believe" that all or any of the inhabitants of that area
failed to take reasonable steps to prevent it and.to render
assi stance to discover the offender or offenders it would be
lawful for the Commssioner wth the approval " of the
Governor to levy a collective fine after holding an' inquiry
in such nmanner as he thinks proper subject to satisfying
himsel f that the inhabitants of 'the area had been given an
adequat e opportunity of understanding the subject-matter of
the inquiry and naking representations thereon. It was
contended on behal f of the appell'ant that the only duty cast
on the Comnmi ssioner was to satisfy hinmself of the facts set
out in the Regulation, that the test was a subjective one
and that the statement as to the satisfaction in his
affidavit was a conplete answer to the contention of the
respondents. In rejecting the contention the Judicia
Comm ttee observed as foll ows:
"Their Lordships feel the ~force of this
argunent, but they think that if it could be
shown that there were no grounds _upon which
the Comm ssioner could be so satisfied, a
court mght infer either that he did not
honestly formthat viewor that in formng it
he could not have applied his mnd to the
rel evant facts."
In another <casc-R V. A wustralian Stevedoring Industry
Board(2) -the H gh Court of Australia was called upon to
review the conduct of a board enpowered to cancel the
registration of an enployer of dock |abour if "satisfied"
that he was unfit to be registered or had so acted as to
interfere wth the proper performance of Stevedoring work.
It was held by the Hi gh Court that it was entitled to award
prohi bition against the board if the board was acting
wi thout any evidence to support the facts upon which its
jurisdiction depended, or if it was adopting an erroneous
test of the enployer’'s liability to cancellation of his
registration, or if it appeared likely to go outside the
scope of its statutory discretion.
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(1) [1938] 1 WL.R 546

(2) (1952) 88 C.I.R 100.
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We accordingly hold that the appellant has nade good his
subm ssion on this aspect of the case and the notification
of the State CGovernnment under s. 6 of the Act dated Cctober
12, 1950 is ultra vires and therefore all the proceedings
taken by the Land Acquisition Oficer subsequent to the
i ssue of the notification under S. 6 nust be held to be
illegal and wi thout jurisdiction

We shall pass now to consider the question whether the
appel l ant had sub-soil and mineral rights in the areas in
di spute and whet her the appellant was entitled to
conpensation for the mnerals including |ine-stone in that
ar ea.

It is necessary to set out at this stage the history of
Agori Zam ndari. ~The ancestors of Raja Anand Brahma Shah
had owned the paraganas of Agori. and Barhar since the 13th
century. About the year 1744 A.D. Shanbhu Shah the then
Raja was driven out of his domains by Raja Balwant Singh of
Banaras, but —after about 30 years Adil Shah, grandson of
Shanmbhu Shah was able to regain possession over t he
territories after driving out Raja Chet Singh, son of Raja
Balwant Singh, wth the help of the British East India
Conpany. On Cctober 9, 1781, Raja Adil Shah was granted a
Sanad by M. Warren Hastings the then Governor General of
India restoring to himthe Zam ndari of Pargana Agori and
Pargana Barhar with all the rights which his ancestors had

bef ore Shambhu Shah was driven out of his donmains. By a
second Sanad dated October 15, 1781 the Raja was granted a
Jagi rul tangha of certain Mahals includi ng Pargana Agori in
lieu of Rs. 8,001/per annum It was stated for the
respondent-State that the second sanad was cancelled by a
resolution of the Governor in Council dated April, ' 1788.

But a third sanad was executed in favour of the Raja on
Decenmber 10, 1803 granting the whole Jagir permanently and
nmaki ng the Raja "immovabl e Jagirdar of Mahal and everything
appertaining thereto to belong to him"
On behalf of the appellant reference was nade to the ' sanad
granted by M. Warren Hastings dated Qctober 9, 1781 by
whi ch the Pargana of Agori was restored to Raja ~Adil Shah
with all ancient and forner rights in the Raj. The Sanad
reads as foll ows:
"Know ye the present and future rmutsuddies,
Zam ndars Chowdhari es, canoogoes, ~ Residents,
Maht ees, ryots, cultivators and ot her
i nhabi tants of pargunnah ageuree Burhas in the
Sirkar of Chunnar, Soubah of Behar, that in
consequences of the service of Lal Adil” / Shah
in favour of the Hon'ble Conpany three Lacs
and forty thousand drums which amounts to
ei ght thousand and one rupees per annum s
granted to himas an U tungah Jagger from the
Kharief ’"I1l1egible Fussley year 1189 together
with the nohala, sayar rukbah, plains  or
meadows t hereof and exclusive of the deotter,
Bhrmotter, Krishuarpen
38 4
| ands, pl aces of worship habitations of
Brahmans, and faquire and the Aymah, Mauffy
and nonooly free rent free |lands that he the
sai d Adil Singh having the welfare of
Gover nnent constantly in Vi ew, is
to appropriate the produce thereof to his own
use, year after year to be ever pronpt to
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secure and pronote the prosperity of the Hon' -
ble Conpany to attend and on no account be
inattentive to the police, keep contented and
satisfied all the Ryots, inhabitants and
residents of the said Mahal to study and
advance the welfare of the inhabitants to
ef fect the Augnentation of cultivation of the
whol e Per ganah.
Be it known to you Adil Singh Zanmi ndar of
Par ganah Agori as it appears from your
statement that the above Parganah is your
ancient and hereditary estate and that sone
years ago Raja Bal want Si ngh forcibly
di spossessed you and took possession of it
hinself. “On a view therefore of your ancient
ri ght the Purganah is restored to you and you
are required to bring it into cultivation
obeying the orders of the Aumi| and having the
interest of Raja Mhipat Narain constantly in
Vi ew. There in fail not dated 20th Shawaul
1195 Hi dgree or the Cctober 1781 E.E.".
The appellant further relied upon the Sanad dated Decenber
10" 1803 which confirmed all the rights granted in the 1781
Sanad and rmade the grant in perpetuity.  The Sanad appears
on page 79 of the Paper Book and reads as foll ows:
"Know, / ye, the present and future Mutsuddies
in office; the zam ndars, the chowdhuries, the
Resi dent s, the Mhtoos, the Ryot s, t he
cultivators, and -the inhabitants of Aggr
Bar har of Sirkar Chunar in subah Al ahabad,
that in conformty to the orders of His
Excel | ency the npst Nobl e Ri chard Mar qui s
Wl | esl ey, Knight of the I |lustrious or der
of Saint Patrick, Governor General in Councilissued
on the 4th Novenber 1803 on a consideralion ofthe
good services rendered to the Hon’ bl e ' Conpany
by Raja Run Bahadur Shah, and his consequent
nerits, lands in the above Purgunnah produci ng
Rs. 4,000/to forma Jagir of threelacs twenty
thousands and forty dams which nake eight
t housand and one rupees per annum as
hereunder particul arized of which a jagir of
4,001 rupees continues in the possession of
the said Rajah Run Bahadur Shah agreeably to
sanad dated 7th Cctober, 1789, Engl i sh
Era, have been given to himthe said Rajah as
an ul tungah Jagger, fromthe Fussul “Khareef of
the fasli year 121 1, corresponding with the
English era 1803, together wth  the nmaul

Suyer,
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Ruchhah, plains or neadows thereof, and
excl usi ve of Deuutt ar, Bur mot t er and
Kri shnar pur | ands pl aces of wor.shi p,

habi tati ons of Brahmans and Faquirs, ayumah

maufy, mamully etc., rent free | ands, that the
said Rajah is to appropriate the produce of
the aforenmenti oned jageer to his own use year
after year, to be ever pronpt to secure and
promote the prosperity of the Hon’ ble Conpany
to attend strictly and conformto the rules
and custons of Jagirs, to be on no account in-
attentive to, or neglectful of the police, to
keep content and satisfied by good treatnent,
all the Ryots inhabitants, and residents of
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the said mahals to study and advance that the
wel fare of the inhabitants of the place to
exert effectually and augnent the cultivation
of the whol e pergana.
That you are to consider him the Rajah
i movabl e jagerdar of the mahal and every
thing appertaining thereto, to belong to him
be interested in his wel fare and not denmand on
new sanad annually herein fail not but conform
to the injunctions above given within the 11th
day of the nmonth of Poos 1211 Fussily;
Corresponding with the English era 1803.
Endor senent
O the hereunder particul ari zed Jagger,
per ganah ~Agori.Burhar, producing Three | acs,
twenty,thousand  and forty which mnake eight
thousand and one rupee annually. W t hout
fluctuati ons, |and producing four thousand one
rupee is already in the possession of Rajah
Run® Bahadur Shah agreeably to a Sanad dated
7th Cctober 1789 and the remai ning jageer of 4
t housand rupees have been already given and
granted- to him fromthe year 1211 Fussly
together with the Ragbah pl ai ns nmeadows, and
jungl'es thereof as an ultamagh jageer. Tota
vil l ages 209 produci ng 8001 rupees."
In our opinion, a reading of the two Sanads supports the
case of +the appellant that there is no reservation of
m neral rights in favour of the Government. The expression
used in the Sanad of 1803 A D.-is "You ought to consider him
the Raja of imovable Jagir and of Mahal and everything
appertaining thereto belongs to him" In effect, the grant
to the Raja in the two Sanads is a grant of the |ands
conprised in the Mahal of Agori and everything appertaining
thereto and as a matter of construction the grant nust be
taken to be not only of the |land but also of everything
beneath or wthin the land. Prima facie the owner of a
surface of he land is entitled ex jure to everything beneath
the land and in the
386
absence of any reservation in the grant mnerals necessarily
pass with the rights to the surface (Halsbury's Laws of
Engl and, 3rd Edn., Vol. 26, p. 325). In other words, a
transfer of the right to the surface conveys right” to the
m nerals underneath unless there is an express ~or inplied
reservation in the grant. A contract therefore to sell or
grant a lease of land will generally include mnes, quarries
and mnerals beneath or within it (Mtchell v. Msley(1l). It
is manifest that when the sanad was executed in. . favour of
theRaja the Governnent nade over the land with all /its
capabilities to the Raja and nerely inposed on hima fixed
sum of revenue in lieu of all the rights the Government had
as a proprietor of the soil. Wen neither of the parties
knew undi scovered m neral s underneath the [ and and the idea
of reservation never entered their mnds it cannot be held
that there was any inplied reservation in the grant. Nor
can afterwards a distinction be drawn between the various
rights that nay exist on the land for the purpose of qua
fying the original grant and inmporting into it what neither
party could have imagined. It was argued on behalf of the
respondents that the assessnent was nmade on the agricultura
income, but this circunstance cannot derogate from the
rights conveyed to the Raja in the two Sanads because no
restriction was placed on the use of the |land and the use by
the Raja was not linmted to agriculture.
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The view that we have expressed as to the interpretation and
the legal effect of the Sanads is supported by Regulation
VI of 1793 which reenacted wth nodifications and
amendnments the Rules for the Decennial Settlement of the
public revenue payable fromthe lands of the zenindars,
i ndependent tallest, and other actual proprietors of land in
Bengal, Bihar and Orissa. Section IV of this Regulation
provided that the settlenment, under certain restrictions and
exceptions specified in the Regulation, shall be concluded
with the actual proprietors of the soil, of whatever
denom nati on, whether zem ndars, talukdars or chaudhris. It
is clear that the zem ndars with whom settl enent took pl ace,
were recogni sed as the actual proprietors of the soil. The
settl enent of revenue so nmade was made pernmanent by s. |V of
Regulation 1 of 1793. This Regulation enacted certain
Articles of a Proclamation-dated March 22, 1793. Section 1
of this Regulation states that-the various articles of the
Procl amation were enacted into a Regulation and that those
articles related to'the limtation of public demand upon the
| ands, " addressed by the Governor-General in Council to the
zem ndar s, i ndependent talukdars and other actual proprie-
tors of land paying revenue to Government in the Provinces
of Bengal, Bihar and Orissa. By Section IV it was declared
to the zem ndars, independent talukdars and other actua
proprietors of land, with or on behalf of whoma settlenent
had been concl uded

(1) (1914]1 Ch. 438, 450.
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under the Regulations nentioned earlier, that at t he
expiration of the termof settlenment no alteration would be
made in the assessnent which they had respectively engaged
to pay, but that they and their heirs and | awful successors
would be allowed to hold their estates at -~ such assessnent
for ever.

The preanble to Regulation 11 of 1793, which abolished the
Courts of Ml Adalat or Revenue Courts and transferred the
trial of suits cognizable in those Courts to the Courts of

Di wani Adal at, stated, in connection wth the  proposed
i mprovenments in agriculture as follows:
"As being the two fundanent al neasur es
essenti al to the attainment of it, the

property in the soil has been declared to be
vested in the |andhol ders, and the _revenue
payable to Governnent fromeach estate has
been fixed for ever.......... The property in
the soil was never before formally declared to
be vested in the | andhol ders, nor ~were they
allowed to transfer such rights as they did
possess, or raise noney upon the credit of
their tenures, wi thout the previous ~sanction
of CGovernnent."
The preanble to Regulation 1 of 1795 which relates to the
Province of Benares states that "the Governor-General in
Counci |l having determi ned, with the concurrence of the Rajah
of Benares, to introduce into that province, as far as |loca
circunstances wll admt, the sane system of interior
administration as has been established in the provinces of
Bengal , Bihar, and Orissa, and the linmtation of the annua
revenue payable fromthe lands fornm ng an essential part of
that system as stated in the preanble to Regulation 11
1793."
It appears that Pargana Agori was pernanently settled under
the provisions of the Benares Regulation 1 of 1795 and there
was no material difference between the pernmanent settlenent
of Benares province and that of the Provinces of Bengal
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Bi har and Ori ssa.
It is thus clear fromthe above Regulations that the
zem ndars, the proprietors of estates, were recognized to be
the "proprietors of the soil" and the pernmanent settlenent
of the zemi ndaris proceeded upon that basis. Such a view
was al so expressed by the Judicial Conmittee in Ranjit Singh
v. Kali Dasi Debi (1) at page 122;
"Passing to the settlenent of 1793, it appears
to their Lordships to be beyond controversy
that whatever doubts be entertained as to
whet her before the British occupation the
zam ndars had any proprietary interest in the
| ands conprised within their respective
districts, the settlenent itself recognizes
and proceeds on the footing that they are
(1)44 IA 11 7.
388
the actual proprietors of the land for which
they undertake to pay the Governnent revenue.
The settlenent” is expressly nmade with the

zem ndars, _independent talukdars and other
act ual proprietors of t he soil’, see
Regul ation 1, s. 3 and Regulation VIIl, s. 4.

It is clear that since the settlenent the
zam ndars have had at least a prima facie
title to all lands for which they pay revenue,
such lands being conmonly referred to as
mal guzari | ands."
The rights of the zemindars to the sub-soil minerals under
their Iand were derived fromtheir being proprietors of the
soil and has been recognised-in a nunber of cases between
the zemindars and persons hol ding | and under-a tenure from
them It has been held in those cases that, in the  absence
of the right to sub-soil minerals being conferred on the
tenure hol der under the terns of the tenure held by him he
does not get any right to them [In Hari Narayan Singh v.
Sriram Chakravarti(1l) it has been held by the /Judicia
Conmittee that where a village is shown to be a mal' village
of the plaintiff's zami ndari estate, the plaintiff nmust be
presuned to be the owner of the underground rights thereto
appertaining in the absence of evidence that he ever parted

with them In the course of its judgnent  the Judicia
Conmittee quoted with approval the following passage from
Field s "Introduction to the Bengal Regulations”, p. 36

where he says:
"The zami ndar can grant |eases either for a
termor in perpetuity. He is entitled to rent
for all land lying within the limts of his
zam ndari, and the rights of mning, fishing,
and other incorporeal rights are included in
his proprietorship."
The same view has been expressed in | Durga
Prasad Singh v. Braja Nath Bose(2). In Sash
Bhushan M sra v. Jyoti Prasad Singh Deo(3)
Lord Bucknaster stated with regard to the
above two cases:
"Those deci sions, therefore, have laid down a
principle which applies to and concludes the
present dispute. They establish that when a
grant is made by a zami ndar of a tenure at a
fixed rent, although the tenure may be
per manent , heritabl e and transferabl e,
mnerals will not be held to have fornmed part
of the grant in the absence of express
evidence to that effect."”
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It is true that the Government was not a party to these
decisions of the Judicial Cormmittee but the fact that the
Government never asserted its claim to mineral rights
possessed by the zemindars is a circunstance which supports
the interpretation of the Sanads which we have already
expressed.
(1) 37 1.A 136.
(2) 39 1. A 133.
(3)44 1.A 46.
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There are other documents which support the view that the
m neral rights and sub-soil rights in the area belonged to
the appellant. Annexure His a copy of the Wjibularz
relating to Mauza Kota and Annexure is a copy of the
Waj i bul arz of other villages Sali, Dokhli, Kaira and Rajpur
Pargana Singrauli, district.  Mrzapur in respect of the
settlenent of 1247 fasli and 1257 fasli respectively. In
Annexure H there occurs the follow ng passage:
"In this village there are Jungles and hills
where all the said itens such as dhup, shekae,
catechu and coal are found. A sum of Rs.
1/4/- per tauga (ace) for produci ng dhup and
shellac-and Rs. 1/8/- per bhatti from catechu
manuf acturers is taken and one M. Burke has
been gi ven theka of coal by ne at Rs. 20/- per
annum for unlimted period."
In Annexure | the followi ng passage is found:
"A coal mne situate in Mauza Kota, Pargana
Singrauli, was given to M. Burke wunder a
perpetual -~ |l ease in this way that ~he should
remain in _possession thereon during his life
time on paynent of the anpbunt of Jama and that
M. Burke aforesaid should all along remain
in. possession thereon so l'ong as he continued
to pay Rs. 20/--the fixed amount of Jama
annually in a lunmp sumeither in the nmonth of
Aghan or in Jeth.  In case he fails to pay the
sanme, | have power to file a suit in'the Gvi
Court to realise the amount from M. Burke
af or esai d. M. Burke aforesaid has not the
right to transfer the sane. He should remain
in possession thereon as |ong as he wishes to
on payment of fixed anmount of Jama."
There are al so subordi nate | eases produced on behalf of the
appellant to showthat the right to minerals was _always
enjoyed by the appellant and not by the |essees; for
i nstance, Annexure A-5 at page 125 of the Paper Book is a
deed of agreenent executed by Abtal Deo on September 4,
1852. Para 4 of this agreenent states:
"4, In this village, no Sayer item is
produced; but whatever little or nore fish
mangoes and Mauh are available we the
occupants of the village enjoy and ‘shal
continue to enjoy the sane. If sonething
viz., iron ore, copper or treasure trove -are
di scovered in this Mahal, the Raja Saheb shal
be entitled toit. No other person should
pl ant a new grove wthout the witten

perm ssion of the Raja. If any one does so he
shall be liable to pay Rs. 10/- per bigha and
shal | continue to pay annual Phot a as

heretofore. ™
There are simlar clauses in the agreenments-Annexures A-
to A4 and A-6 to A-13. Reference was al so nade on behalf
of the
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appellant to the letter of M. Thornton dated October 5,
1850 to the Secretary to the Suddar Board of Revenue,
Annexure F wherein he states that "In the settled portion of
the Mrzapur district, the Governnent lays no claimto the

soil which includes any mneral products that may be
di scovered". There is also a |letter Annexure G dated August
21, 1850 from M. Roberts, Deputy. Collector, Mrzapur’ to
the Comm ssioner of Banaras Division. 1In this letter, M.

Roberts expressed the viewthat the right to minerals was
vested in the proprietary owner of the soil and that ,the
sovereign was only entitled to a portion of the revenue
thereon and that 'in Bengal’' the proprietors ’'of estates
| ease or assign the right of mning without any interference
on the part of the Governnent".

It is manifest that the view that we have expressed as to
the interpretation of the two Sanads dated Cctober 9, 1781
Annexure A-and Decenber 10, 1803-Annexure B is supported by
the subsequent events, proceedings and conduct of the
parties . ‘over a long period of tine. W are, therefore, of
the opinion that the appellant is the owner of all minerals
and sub-soil 'rights of Pargana Agori and the view taken by
the H gh Court on this aspect of the case nust be overrul ed.
On behalf of the respondents, reference was made to the
Mrzapur Stone Mha Act (U P. Act V of 1886) and it was
pointed out that under s. 5 of that Act "no proprietor was
entitled to place any prohibition or restriction, or to
demand or receive any sumby way of rent, -premum duty or
price, in respect of the opening quarry, or the quarrying of

stone, in the land, or in respect of the, storing of stone
at the quarry or the transport of stone over the land". But
there is nothing in this statute which takes away the right
of the zemindar to the minerals. It appears from the

perusal of the Act and the Rules franed thereunder that the
M rzapur Stone Mahal Act was meant only for regulating the
quarrying of building stone and was not neant to affect the
right of the proprietors to the sub-soil mnerals.

For the reasons already expressed we hold that the /State
, Government has no jurisdiction to apply the provisions of
s. 17 (1) and (4) of the Act to the land in dispute and to
order that the provisions of s. 5A of the Act will not apply
to the land. W are further of the opinion that the State
Government had no jurisdiction to order the Collector of
M rzapur to take over possession of the |land under s. 17(1)
of the Act. The notification dated October 4, 1950 is
therefore illegal. For the same reasons the notification of
the State Government under s. 6 of the Act, dated October
12, 1950 is ultra vires.

We accordingly hold that a wit in the nature of . certiorar
should be granted quashing the notification of the /State
Gover n-
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ment dated October 4, 1950 by which the Governor has applied
s. 17(1) and (4) to the land in dispute and directed that
the provisions of s. 5A of the Act should not apply to the
| and. We further order that the notification of the State
Government dated Cctober 12, 1950 under s. 6 of the Act and
al so further proceedings taken in the land acquisition case
after the issue of the notification should be quashed
i ncluding the award dated January 7, 1952 and the reference
made to civil Court under s. 18 of the Act.

In Wit Petition No. 454 of 1955 the appellant had prayed
also for a wit in the nature of mandamus conmanding the
respondents to restore to himthe possession of the lands in
di spute, but in our judgnent in The State of Uttar Pradesh
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v. Raja Anand Brahma Shah and vice-versa(1l) pronounced today
we have held that the internediary interest of the appellant
in respect of Pargana Agor had validly vested in the State
of U.P. by notifications issued on June 30, 1953 and July 1,
1953 wunder the U. P. Zami ndari Abolition and Land Reforns
Act, 1951 (as subsequently anended by the U P. Zam ndari
Abolition and Land Reforns (Anendnent) Act, 1963U.P. Act No.
1 of 1964). In view of this decision the claim of the
appel l ant for restoration of possession of the | and nust be
rej ected.
We accordingly allowthis appeal to the extent indicated
above and set aside the judgnent of the Allahabad Hi gh Court
dat ed Novenber 2, 1962. W do not propose to nake any order
as to costs.
V. P. S

Appeal all owed,
(1) [1967] 1 S. C R 362
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