http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

CASE NO. :
Appeal (crl.) 479 of 1999

PETI TI ONER
Dal bi r Si ngh

RESPONDENT:
State of U P.

DATE OF JUDGVENT: 08/04/2004

BENCH
S. Rajendra Babu, Dr. AR Lakshmanan & G P. Mat hur

JUDGVENT:
JUDGVENT

Wth Crl. Appeal No.480 of 1999

G P. MATHUR, J.

In view of conflict of opinion in two decisions of this Court rendered
in Lakhjit Singh & Anr. v. State of Punjab 1994 Supp. (1) SCC 173 and
Sangar aboni a Sreenu v. State of A P. 1997 (5) SCC 348 these appeal s have
been directed to be placed for hearing before a three-Judge Bench
2. The accused Dr. Dal bir Singh was charged under Section 302 |IPC for
having committed the murder of his wife Vinla and two daughters Km
Neha aged 7 years and Km Shruti aged 1= year on 28.3.1991. He was
further charged under Section 304-B | PC for causing dowy death of his
wife Vima and al so under Section 498-A1PC for subjecting her to cruelty.
The | Xth Addl. Sessions Judge, Agra, by his judgnment and order dated
20.3.1997 convicted hi munder Section 302 |IPC and sentenced himto
death. He was al so convicted under Section 498-A |.P.C. and was sentenced
to 3 years R 1. but was acquitted of the charge under Section 304-B [IPC. In
appeal the High Court came to the conclusion that the charge under Section
302 I PC was not established and accordingly acquitted himfor the said
of fence. The High Court also came to the conclusion that the accused was
guilty under Section 306 |IPC for having abetted conmi ssion of suicide by
Vima by setting herself on fire wherein her two daughters-also died. But in
view of the fact that no charge under Section 306 |PC was framed agai nst
the accused, the H gh Court, relying upon Sangarabonia Sreenu v. State of
A.P. 1997 (5) SCC 348, held that the accused coul d not be convicted for the
said of fence. The H gh Court noticed that a contrary view had been taken in
an earlier decision in Lakhjit Singh v. State of Punjab 1994 Supp (1) SCC
173 but chose to rely upon the | ater decision as the settled view of the said
court was that if there was conflict of opinion in two decisions of this Court
rendered by benches of equal strength, it is the |ater decision which has to
prevail. The conviction of the accused under Section 498-A | PC and
sentence inposed thereunder was, however, nuaintained.. The accused Dr.
Dal bir Singh and also the State of U P. have preferred appeals against the
deci sion of the Hi gh Court.
3. Dal bir Singh, a MBBS Doctor, was at the relevant time posted in a
government hospital in Alnora in the hills of U P. (nowin the State of
Utaranchal). H s wife and two daughters were living in a flat bearing No.
9/ 8 Sanjay Pal ace, ADA Colony in the city of Agra. The accused used to
cone to Agra al nost every fortnightly. PW13 Jagdi sh Chandra Agrawal,
who carries on business in Delhi, had cone to Agra and was staying in flat
No. 1/3 with Shri Narendra Dhar in the sanme colony. At about 10.30 a.m
on 28.3.1991, after hearing a conmption, he cane out and saw snpke
comng out froma flat situate on the second floor. He went there and found

that the outer door of flat was closed but it got opened after some pressure

had been exerted. He along with others entered the flat and found a badly
burnt girl lying on the sofa. In the inner roomthere was snoke and a badly
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burnt body of a | ady and her daughter were found on the double bed. He

al ongwi t h another person then went to PS Hari Parwat and gave infornmation
about the incident to the Head Constable who asked himto give the same in
witing which he did. PW DK Jain who lived in the adjoining flat also

went inside the flat of the accused alongwith other persons and had seen the
body of the el der daughter on the sofa and the bodies of Vima and younger
daughter on the double bed in the inner room PW8 Raja Ram Pa

| nspect or of PS Hari Parwat inmedi ately reached the scene of occurrence

and by that time the fire Brigade had already arrived and efforts were being
made to extinguish the fire. He went inside the flat, saw the bodies of the
three victins and al so a cooking gas cylinder at a distance of about one and
hal f feet fromthe double bed. |In the sane rooma diary was found on the
dressing table and on three pages thereof bearing the dates 29th to 31st March
a letter had been witten by the deceased Vima by red pen. This letter has
an inportant bearing inthe case and we will refer to it later on. The ceiling
fan, the walls and the roof of the room had becone bl ack on account of

snmoke. The investigation of the case was done by PW 14 Pranod Kumar

M shra, Dy. S.P. who took in his possession the gas cylinder with regul ator,
di ary, 'a kerosene |lanp, burnt portion of sone clothes and quilt etc. After
recordi ng statenent of wi tnesses he subnitted charge-sheet agai nst the
accused on 21.6.1991. The |learned Sessions Judge framed charges under

302, 304-B and 498- A | PC agai nst the accused who pl eaded not guilty and
clained to be tried. In the course of trial the prosecution exam ned 16

wi t nesses and fil ed some docunentary evidence. The accused al so

exam ned 6 witnesses in his defence.

4, PW 11 RD Chetwal who is the father of deceased Vim a, has deposed
that the marriage had been arranged through the nmediation of a distant
relation Piarey Lal who had informed that the accused no doubt came froma
poor famly but he was well qualified. He had given 9-10 tolas of gold
ornanents, black and white T.V., refrigerator, double bed, steel almrah and
other articles of donestic use as presents in marriage. Subsequently he had
given a scooter to the accused when he was posted at Pinhat. Vima had told
himthat the accused used to often conplain that the articles given in the
marri age were not of his standard. He used to frequently taunt her in this
regard. Thereafter he had  given Rs. 25,000/- in cash to the accused for the
pur pose of purchasing a flat in Agra and for this purpose he had w t hdrawn
noney fromhis provident fund. He further deposed that he had taken a
certificate regardi ng withdrawal of noney (which he producedin court) in
order to show to the accused that he would not be in a position to pay any
nore amount and he shoul d not cause any further harassnent to his daughter
relating to demand of noney. Hs wife, who was an-i ncone tax payee, had

gi ven cash noney to Vima on different occasions which she had deposited

in a bank. PW1 further deposed that the nother of the accused Dr. Dalbir
Singh and a person known as Laktakia used to frequently assault Vinla and
the assaults had increased after the birth of the second daughter. PW12
Maya Devi who is the nother of Vima has al so deposed that according to
their status ornaments, clothes and other itens had been given at 'the time of
marriage. Vinma had conme to her parental hone 2-3 nonths after the

marriage and at that tine she had becone very lean and thin and was not
keeping well. On inquiries she had inforned that the accused Dal bir used to
frequently taunt her that the articles given at the time of the narriage were
not of his standard. She has corroborated the version of PW11 that an
amount of Rs.25,000/- was sent to the accused through PW9 Inder Pa

Singh for the purpose of buying the flat. She used to give Rs.2,000 to

Rs. 5,000 in cash every time Vima cane to her parental hone. Vinla had

cone to her parental hone about two and a half nonths prior to the incident
and had told her that the accused Dal bir would kill her. The wife of PW?9
Inder Pal Singh is the sister of PW12 Snt. Maya Devi and he is thus
related to PW11l. He has deposed that the accused was not happy or

satisfied with the dowy given at the tine of marriage and used to frequently
harass Vima in that regard. The father of Vima had given noney to the
accused for the purpose of buying the flat but even thereafter he used to
make demand of various itens |ike scooter etc. The accused had obtained a
Power of Attorney of the flat fromVima in his favour and used to
frequently assault her. Vima had also conplained to himabout one nonth
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before the occurrence that she apprehended threat to her |ife fromDalbir.

5. The handwiting and the signature of Vima on the letter recovered
fromthe diary has been proved by PW 10 Raj ender who is the husband of

her younger sister. He has deposed that Vima used to wite letters to his

wi fe Suman and thus he was famliar with her handwiting. The letter has

been quoted in extenso in the judgnent of the High Court. This letter was
witten in Hndi by Vima to her husband whom she has addressed as ' Dear

Dal bir’ and expresses the feelings of a wife who is being constantly harassed
by a greedy husband on account of alleged inadequacy of dowy and it is a

pat hetic readi ng. It is difficult to convey the same feelings by translating it
into English. In nutshell what she has witten is that he (Dal bir) had
constantly harassed her by taunting her al nost everyday on the issue of

dowy. He had been conplaining that the double bed was of very cheap
quality; that the steel almirah was of very light quality; that her father had
given a black and white T.V. \and not a colour T.V; that the sofaset was of
very inferior type and that the suits given to himwere of very cheap
quality. He had also been conplaining that no scooter had been given at

the time of marriage and that the ornaments were very cheap and light. She
had been bearing all this for several years in the hope and expectation that he
woul d i mprove hinself but he had taken undue advant age of her patience.

She had been tolerating the frequent assaults nade by himbut she cannot

bear the beating caused to Neha (daughter) who was still very young and it
was the time for her to play. Therefore she was taking away Neha and Shruti
as well along with her. ~In the second paragraph she has witten that now he

can marry agai n wherein he can amass |ot of dowy and have several sons

whi ch woul d nmake his nother happy. She did not want to say anything

agai nst Pappu (Laktakia) but God will certainly see himfor the assaults

made by hi mupon her. Thereafter she has said that he did not allow her to
wear the ornanents given by her father as he thought that their value will be
reduced if she wore them If hehad even snall amount of human val ues

left in him the said ornanents be given to Santo Devi w dowed daughter of
her Shanti Bua and if she was not prepared to accept the sanme it nmay be
donated to any Anathashram |In the last paragraph she has witten that she
woul d pray to God that he nmay al ways renai n happy and ' he shoul d not

behave with anybody el se in the same manner in which he had behaved with

her .

6. In his statenent under Section 313 C.P.C. /and also in the witten
statenment filed by him (in accordance with Section 233(2) Cr.P.C.) the
accused adnmitted that the aforesaid letter was witten by Vima and it is in
her hand-writing. The contents of the letter are clearly adm ssible under
Section 32 of the Evidence Act as the statenent therein has been nade by

the deceased Vima as to the cause of her death or as to any of the

ci rcunstances or transaction which resulted in her death. The reading of the
| etter shows that the same has been witten by a person who is conpletely

fed up with the demands of dowy and the taunting behaviour of the

husband. It appears that the denmands, harassment and the cruel treatmment
nmeted out to her, further aggravated after the birth of second daughter. ' The
testi mony of PW9 Inder Pal Singh, PW11 RC Chetwal and PW 12 Snt.

Maya Devi shows that the accused had been constantly harassing Vinla as

he was not satisfied with the dowy given at the time of narriage and used to
nmake frequent conplaints regarding the sane. Their testinony further

shows that on account of constant demands, father of Vima |ater on gave

Rs. 25,000/- in cash to the accused for the purpose of buying a flat and
thereafter gave a colour T.V. and a scooter. Thus fromthe evidence on
record it is fully established that Vima had been virtually conpelled to take
the extreme step of comitting suicide as accused had subjected her to
cruelty by constant taunts and mal treatnent relating to demand of dowy.

7. The accused in his statenment under Section 313 Cr.P.C. and also in
the witten statement filed under Section 233(2) C. P.C. has stated that
Vima had developed illicit relationship with soneone and for this he had

scol ded her and had further said that he would conplain about it to her

father and then she had said that if he woul d speak anything to her father she
woul d commt suicide. He has | ed sone evidence to show that he had

deposited noney in the account of Vima in two banks when he was posted

at Almora. DW2 Sh. G K Ml hotra has proved that there was a credit
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bal ance of Rs.1113/- in the account of Vima in UCO Bank. Simlarly

DWI A K. Dubey has deposed that there was a credit bal ance of Rs. 45,000/ -

in her name in the District Co-operative bank. The evidence shows that the
accused was posted at renote places after marriage and for the |last about one
and hal f years he was posted at Alnora. He was placed under suspension on
10.1.1991 (prior to the incident) and thereafter he came to Agra and started

living there. It appears that on account of his posting to sone snmall and
renote places, he had purchased a flat in Agra where his wife and children
were living. It was, therefore, natural on his part to keep a bank account at

Agra and the sanme was in the name of Vinmla so that she could operate the
same for neeting the househol d expenses. He has also stated that he used to
remt nmoney out of his salary account fromAl nora to Agra by bank draft.

The fact that there was an account in the name of Vima in which there was

a credit bal ance of Rs.45,000/- does not in any manner discredit the
prosecution case regarding the harassnment caused to her relating to the
demand of dowry, taunting behaviour and al so frequent assaults to her and
also to his daughter Neha.

8. The Hi gh Court has given good reasons for holding that the charge
under section 302 | PC was not established. The accused could not have set
his wife 'and daughters on fire inside the roomand then escaped fromthere
as in that event he could not have bolted the door of the flat and closed it
frominside. This shows that the death of Vim a and her two daughters took
pl ace due to conmi ssion of suicide by Vima by setting herself on fire.
Probably she opened the knob of the gas cylinder and after some gas had

| eaked out and had got collected in the room it was ignited. The letter
witten by Vima also |leads to the inference that it is a case of suicide and
not of nmurder. Having carefully perused the evidence adduced by the
prosecution and other circunstances of the case, we are in agreenent with
the High Court that the prosecution has not succeeded in establishing the
charge under Section 302 |IPC against the accused. The nmarriage having

taken place on 22.11.1983 i.e. nore than seven years earlier to the incident,
the | earned Sessions Judge had rightly acquitted the accused for the offence
under section 304-B | PC.

9. Regardi ng the charge under Section 498-A | PC, the H gh Court has
recorded the follow ng finding:-

"So far as the charge under section 498-A of the IPCis

concerned, the letter witten by VimMa Ex. Ka9 is very specific

and speaks vol unes agai nst the appellant to indicate that the

appel | ant had been teasing his wife on the question of presents

whi ch had been given to himat the tine of marriage.” It is not

possi bl e to accept the suggestion of the accused and the

evidence in that regard that this letter had been witten by

Vima to avoid her badnami. Consequently, we have no reason

to disbelieve the contents of this letter. It nmay be noticed that
even R D. Chetwal PW11 and Snt. Mayadevi PW 12 had said
that the accused used to conplain about the dowy. It is,

therefore, clear that on account of conplaints of ‘Dal bir Singh,
Vima not only conmtted suicide but she had also put her two
daughters on fire. Accordingly, in our view the charge against
the appel |l ant under Section 498-A has been substantiated on the
evi dence on record. The fact that there was considerable

noney in the bank account of Snt. Vim a which the accused

used to renmit by Bank Drafts does not in any manner affect the
evidence relating to the conplaints of the accused amounting to
cruelty which he used to neet out to his wife on the question of
the itens which had been given to himat the tine of narriage.
Hence, the conviction and sentence of the appellant under
Section 498-A of IPCis to be mmintained."

10. The evidence on record, the gist of which has been nentioned above,
concl usively establishes that the accused had been constantly teasing and
harassing his wife Vinla as he was wholly dissatisfied with the dowy given
at the tine of narriage and he wanted nore noney and sone other articles

to be given to himby her parents. Thus the charge under Section 498-A is
fully established.
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11. The High Court was further of the opinion that the evidence on record
clearly established the charge agai nst the accused under Section 306 |PC and
he coul d be convicted and sentenced for the said of fence. However, in view
of the fact that no charge under Section 306 |PC had been franed and there
was conflict of opinion in the two decisions of this Court rendered by
Benches of equal strength and as in such a situation a later decision was to
be followed, the High Court came to a conclusion that the accused cannot

be convicted under Section 306 IPC. On this basis the conviction and
sentence of accused under Section 498-A | PC al one were mai ntai ned.

12. The main question which requires consideration is whether in a given
case is it possible to convict the accused under Section 306 IPCif a charge
for the said offence has not been franmed against him In Lakhjit Singh &
Anr. v. State of Punjab (supra) the accused were charged under Section 302

| PC and were convicted and sentenced for the said offence both by the tria
Court and al so by the High Court. This Court in appeal cane to the

concl usion that the charge under Section 302 | PC was not established. The
Court then exam ned the question whether the accused could be convicted
under Section 306 IPCand in that connection considered the effect of non-
fram ng of charge for the said offence. It was held that having regard to the
evi dence ‘adduced by the prosecution, the cross-exanination of the w tnesses
as well as the answers given under Section 313 Cr.P.C. it was established
that the accused had enough notice of the allegations which could formthe
basi s for conviction under Section 306 IPC. The relevant para of the
observation nade in para 9 of the report reads as under

"The | earned counsel, however, submts that since the charge

was for the of fence puni shabl e under Section 302 Indian Pena

Code, the accused were not put to notice to nmeet a charge al so

made agai nst them under Section 306 | PC and, therefore, they

are prejudiced by not fram ng a charge under Section 306

I ndi an Penal Code and; therefore, presunption under Section

113- A of Indian Evidence Act cannot be drawn and

consequently a conviction under Section 306 cannot be

awarded. W are unable to agree. The facts and circunstances

of the case have been put forward agai nst the accused under

Section 313 Cr. P.C. and when there was a demand for dowy

it cannot be said that the accused are prejudi ced because the

cross-exam nation of the witnesses, as well as the answers

gi ven under Section 313 of the C. P.C. would show that they

had enough of notice of the allegations which attract Section

306 I ndian Penal Code al so."

13. I n Sangar aboi na Sreenu v. State of A-P. (supra) the judgment is a very
short one of just two paragraphs. In the first paragraph it is nentioned that
the trial Court convicted the accused under Section 302 I'PC on the charge

that he poured kerosene on the body of his wife and set her on fire but the

H gh Court set aside the said conviction and convicted the accused under
Section 306 | PC. Paragraph 2 of the judgnent which contains the whole
reasoning for allow ng the appeal reads as under

"Thi s appeal nust succeed for the sinple reason that having

acquitted the appellant of the charge under Section 302 |IPC \026

whi ch was the only charge franed agai nst him\026 the H gh Court

coul d not have convicted himof the offence under Section 306

IPC. It is true that Section 222 C.P.C. entitles a court to

convict a person of an offence which is mnor in conparison to

the one for which he is tried but Section 306 |IPC cannot be said

to be a minor offence in relation to an of fence under Section

302 IPC within the neaning of Section 222 C. P.C. for the two

of fences are of distinct and different categories. Wile the

basi ¢ constituent of an of fence under Section 302 IPCis

hom ci dal death, those of Section 306 |PC are suicidal death

and abet ment thereof."

14. Here the Court proceeded to exam ne the question that if the accused
has been charged under Section 302 |IPC and the said charge is not
establ i shed by evidence, would it be possible to convict himunder Section
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222 | ays down that when a person is charged with an of fence consisting of
several particulars, a conbination of some only of which constitutes a

conpl ete ninor offence, and such conbination is proved, but the remaining
particul ars are not proved, he may be convicted of the minor offence, though
he was not charged with it. Sub-section (2) of the sane Section |ays down
that when a person is charged with an offence and facts are proved which
reduce it to a mnor offence, he may be convicted of the m nor offence,

al though he is not charged with it. Section 222 Cr.P.C. is in the nature of a
general provision which enpowers the Court to convict for a ninor offence

even though charge has been framed for a major offence. [Ilustrations (a)

and (b) to the said Section also nake the position clear. However, there is a
separate chapter in the Code of Crimnal Procedure, nanmely Chapter XXXV

which deals with Irregular Proceedings and their effect. Thi s chapter

enuner at es various kinds of irregularities which have the effect of either
vitiating or not vitiating the proceedings. Section 464 of the Code deals
with the effect of omission to frame, or absence of, or error in, charge. Sub-
section (1) of this Section provides that no finding, sentence or order by a
Court of competent jurisdiction shall be deemed invalid nerely on the

ground that no charge was franed or on the ground of any error, om ssion or
irregularity in the charge i ncl udi ng-any m sjoi nder of charges, unless, in the
opi ni on of the Court of appeal, confirmation or revision, a failure of justice
has in fact been occasi oned thereby. This clearly shows that any error

om ssion or irregularity-in the charge including any m sjoinder of charges
shall not result in invalidating the conviction or order of a conpetent Court
unl ess the appell ate or revisional Court comes to the conclusion that a failure
of justice has in fact been occasioned thereby. 1In Lakhjit Singh (supra)
though Section 464 Cr.P.C. has not been specifically referred to but the

Court altered the conviction from 302 to 306 | PC having regard to the
principles underlying in the said Section. I n Sangar aboi na Sreenu (supra)
the Court conpletely ignored to consider the provisions of Section 464
Cr.P.C. and keeping in view Section 222 Cr.P.C. alone, the conviction of

the appel l ant therein under Section 306 | PC was set asi de.

15. In WIllie Slaney v. State of Madhya Pradesh AIR 1956 SC 116, a
Constitution Bench exami ned the question of absence of charge in

consi derabl e detail. The observations nmade in paras 6 and 7, which are of
general application, are being reproduced bel ow

"6. Bef ore we proceed to set out our answer and exani ne the

provi sions of the Code, we will pause to observe that the Code

is a code of procedure and, like all procedural |aws, is designed

to further the ends of justice and not to frustrate them by the

i ntroduction of endless technicalities. The obj ect of the Code

is to ensure that an accused person gets a full and fair trial along

with certain well-established and wel | -understood lines that

accord with our notions of natural justice.

If he does, if he is tried by a conpetent court, if he is'told
and clearly understands the nature of the offence for which he is
being tried, if the case against himis fully and fairly expl ai ned
to himand he is afforded a full and fair opportunity of
def endi ng hinself, then, provided there is 'substanti al
conpliance with the outward fornms of the | aw, nere mstakes
in procedure, nere inconsequential errors and omi ssions in the
trial are regarded as venal by the Code and the trial is not
vitiated unless the accused can show substantial prejudice.

That, broadly speaking, is the basic principle on which the
Code is based.

7. Now here, as in all procedural |aws, certain things are
regarded as vital. Di sregard of a provision of that nature is
fatal to the trial and at once invalidates the conviction. Q hers

are not vital and whatever the irregularity they can be cured;

and in that event the conviction nust stand unless the Court is
satisfied that there was prejudice. Sone of these matters are
dealt with by the Code and wherever that is the case full effect
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nmust be given to its provisions."

After analysing the provisions of Sections 225, 232, 535 and 537 of
Code of Criminal Procedure, 1908 which correspond to Sections 215,
464(2), 464 and 465 of 1973 Code, the Court held as under in para 44 of the
Repor t

"Now, as we have said, sections 225, 232, 535 and
537(a) between them cover every conceivable type of error and
irregularity referable to a charge that can possibly arise, ranging
fromcases in which there is a conviction with no charge at al
fromstart to finish down to cases in which there is a charge but
with errors, irregularities and om ssions init. The Code is
enphatic that 'whatever’ the irregularity it is not to be regarded
as fatal unless there is prejudice.

It is the substance that we nust seek. Courts have to
admi ni ster justiceand justice includes the puni shment of guilt
just as much as the protection of innocence. Nei t her can be
done if the shadow.is m staken for the substance and the goal is
lost in a labyrinth of unsubstantial technicalities. Broad vision
is required, a nice balancing of the rights of the State and the
protection of society in general against protection from
harassnment to the individual and the risks of unjust conviction.

Every reasonabl e presunption nust be made in favour of
an accused person; he nust be given the benefit of every

reasonabl e doubt . The sane broad principles of justice and fair
pl ay must be brought = to bear when determ ning a matter of
prejudice as in adjudging guilt. But when all is said and done

what we are concerned to see is whether the accused had a fair
trial, whether he knew what he was being tried for, whether the
mai n facts sought to be established against himwere explained
to himfairly and clearly and whether he was given a full and
fair chance to defend hinself.

If all these elenents are there and no prejudice is shown
the conviction rmust stand whatever the irregularities whether
traceable to the charge or to a want of one."

16. Thi s question was again exam ned by a three Judge Bench .in

@ur bachan Singh v. State of Punjab AR 1957 SC 623 in which it was held
as under

"I'n judging a question of prejudice, as of guilt, Courts

must act with a broad vision and | ook to the substance and not

to technicalities, and their nmain concern should be to see

whet her the accused had a fair trial, whether he knew what he

was being tried for, whether the main facts sought to be

establ i shed against himwere explained to himfairly and clearly

and whet her he was given a full and fair chance to defend

hi msel f. "

17. There are a catena of decisions of this Court on the same lines and it
is not necessary to burden this judgnent by naking reference to each one of
them Therefore, in view of Section 464 Cr.P.C., it is possible for the

appel | ate or revisional Court to convict an accused for an offence for which

no charge was framed unless the Court is of the opinion that a failure of
justice would in fact occasion. In order to judge whether a failure of justice
has been occasioned, it will be relevant to exam ne whether the accused was
aware of the basic ingredients of the offence for which he is being convicted
and whet her the main facts sought to be established agai nst himwere

explained to himclearly and whether he got a fair chance to defend hinsel f.

We are, therefore, of the opinion that Sangarabonia Sreenu (supra) was not
correctly decided as it purports to lay down as a principle of law that where
the accused is charged under Section 302 | PC, he cannot be convicted for
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the of fence under Section 306 |PC

18. The facts and circunstances of the present case nay now be examni ned
in the light of the principle discussed above. The trial Court and also the
Hi gh Court have recorded a clear finding and with which we are in conplete
agreement, that the accused had started maki ng a denmand of dowy soon

after marriage. Even after his father-in-law had given hima colour T.V., a
scooter and noney for purchasing the flat, he did not feel satisfied and
continued to harass his wife. He used to frequently taunt her that sone of
the itens given by way of gift at the tine of marriage were of poor quality
and were not of his standard. He had al so assaulted his wife and even his
seven year ol d daughter on several occasions. It was in such circunstances
that Vima took the extreme step of not only setting herself on fire, but also
her two daughters, one of whomwas only one year old. The letter witten
by Vima just before taking such an extrene step speaks vol une about the
treatnment meted out to her by the accused. Therefore, the basic ingredients
of the offence under Section 306 | PC have been established by the

prosecuti on. These features of the prosecution case were sought to be

est abl i shed by the prosecution in order to substantiate the charge under
Section 498-A 1PC and al so for showi ng that the accused had a notive to
conmit the crinme of nurder for which he was actually charged. The cross-
exam nation of the witnesses show that every effort was made to denolish

the aforesaid aspect of the prosecution case, nanely, that neither any
demand of dowy was nade nor any gifts or presents or nobney was received

by the accused at a subsequent stage and that Vim a had not been subjected

to any kind of harassnent or ill-treatnent. The next question to be seen is
whet her the accused was confronted with the aforesaid features of the
prosecution case in his statenment under Section 313 Cr.P.C. Hi s statenent
runs into six pages where every aspect of the prosecution case referred to
above was put to him He al so gave a long witten statement in accordance
with Section 233 (2) C.P.C. wherein he adnmtted that Vima commtted

sui ci de. He al so adnmitted that the scooter and colour T.V. were
subsequently given to himby his in-laws but came out with a plea that he

had pai d money and purchased the same fromhis in-Iaws. There is no

aspect of the prosecution which may not have been put to him W are,
therefore, of the opinion that in view of the material on record, the

convi ction under Section 306 | PC can safely be recorded and the sane

would not result in failure of justice in any manner. The record shows that
the accused was taken into custody on 29.3.1991 and was rel eased fromj ai
after the decision of the H gh Court on 20.3.1997 and 't hus he has undergone
nearly six years of inprisonnent. I n-our opinion, the period already
undergone (as under-trial and after conviction) would nmeet the ends of
justice.

19. For the reasons nmentioned above, Crl. Appeal No.479 of 1999 filed by
Dal bir Singh is dismssed. Crimnal Appeal No.480 of 1999 filed by State

of UP. is partly allowed and he is convicted under Section 306 I'PC and is
sentenced to the period al ready undergone.




