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ACT:

Snmuggl ed Goods- Goods Seized by the police-
Del i very of goods to cust ons aut horities-
Prosecution for offence under Sea Custons Act-Onus
of proof-Goods, if seized under the Act-"Seized",
nmeani ng of -Sea Custons Act, 1878 (8 of 1878), ss.
167 (81), 178, 178A, 180.

HEADNCTE
On receipt of information that sone smugglers
were transporting gol d from Anritsar into

Jul lundur, the police made a raid of the house of
the first appellant in Jullundur and in the course
of the search certain bars of gold were found on
the person of sone of the inmates of the house and
in the house itself. The gold found was seized by
the police and the appellants were prosecuted on a
charge of receiving stolen property. The case
however was not proceeded with and, in the
nmeantime, the custons authorities contacted the
police and on the order of the Magistrate on an
application under s. 180 of the Sea Custons Act,
1878, made by themthe gold bars were delivered to
them Proceedings were taken by the Collector of
Custons for confiscation of the gold under s. 167
(8) of the Act, and the appellants were prosecuted
for an offence under s. 167 (81) of the Act on the
ground that the gold was snuggled and that the
appel l ants, did the acts specified in that section
knowi ng that the gold was of that character. The
Magi strate took the view that s. 178A of the Act
was applicable to the case so that the burden of
proving that the gold was not snuggled could be
laid on the appellants. The question was whet her
the possession obtained by the custonms authorities
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under s. 180 of the Act was such that the goods
could be treated as that seized under the Act
within the nmeaning of s. 178A of the Act.
N

Hel d, that the taking possession of the goods
by the custonms authorities when they wer e
delivered to themunder s. 180 of the Sea Custons
Act, 1878, did not amount to a seizure under the
Act within the nmeaning of s. 178A of the Act.

A sei zure under the authority of |aw involved
a deprivation of possession and when the police
sei zed the goods the appellants |ost possession
whi ch vested in the police so
365
that when the possession was transferred to the
custons authorities by virtue of the provisions in
s. 180 there was no fresh seizure under the Act.
Accordingly, s. 178 was not applicable to the
case.

The term "seized" in s. 178A neans "taken
possessi on of ~contrary tothe wi shes of the owner
of property".

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTIL.ON:~ Cri-mi na
Appeal No. 194 of 1960.

Appeal by special |eave fromthe Judgnent and
Order dated January 20, 1960, of the Punjab Hi gh
Court in Crimnal Revision No. 1485 of 1959.

Porus A. Mehta, J. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for the appellants.

H R Khanna and P. D. Menon, for the
respondent .

1961. Novenber 13. The Judgnent of the Court
was del ivered by

AYYANGAR, J.-The three appel l ants wer e
convicted by the First Class Magistrate of
Jul l'undur of an offence wunder s. 167 (81) of the
Sea Custons Act for "having acquired possession of
smuggl ed gold and for carrying, keeping and
concealing the said gold with intent to defraud
the Governnment knowing that the gold had been
smuggled into India from a foreign country and
that no duty had been paid thereon," and were
sentenced to terns of inprisonnent. Appeal s were
filed by the accused to the Sessions Judge,
Jul l undur but the convictions were upheld though
the sentence was reduced in the case of the third
appel lant. A revision petition preferred therefrom
to the H gh Court of Punjab was dism ssed and
thereafter the appellants obtained | eave fromthis
Court under Art. 136 of the Constitution and filed
the appeal which is now before us.

A few facts are necessary to be stated to
appreciate the point raised for decision. The City
I nspector of Police, Jullundur is stated to have
366
received information that sone snugglers were on
the point of transporting gold fromAmitsar into
Jul l undur and at about mid-night on July 16, 1958,
further information that sone of these had
actually come and were present in the house of
G an Chand-the first appellant. A raid-party was
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accordingly orgainsed and the house of the first
appel l ant was cordoned and raided at about 3 A M
on the early norning of July 17,1958. 1In the
course of the search <certain bars of gold were
found on the person of sone of the inmates of the
house and in the house itself, as also a large
amount of cash. Thereafter the first appellant,
his wife-the third appellant-and her brother-the
second appel |l ant-were arrested, the gold found was
seized and a conplaint filed charging the three
accused of offences under ss. 411 and 414 of the
I ndi an Penal Code. This charge of receiving stolen
property preferred against the three appellants
was, however, not proceeded w th and the Police
I nspector made a report-to the Court on January 7,
1959, that no case had been nade out agai nst them
and the case was thereupon dropped. Meanwhile, the
Assi stant Col | ector of Custons contacted the City
Pol i ce at /Jul l'undurand nmade an application to the
Court of the First Cass Mgistrate, Jullundur for
the delivery —of these gold-bars to- the Custons
authorities obviously under s. 180 of the Sea
Customs Act to the ternms of which we shall refer
|ater, and they were delivered to the Custons
authorities on January 7, 1959, this being the
date on which the case against the -appellants
under ss. 411 and 414 of the Indian Penal Code was
di sm ssed

Very soon thereafter a notice was issued to
the appellants to show cause why the gold in the
possession of the Custons authorities should not
confiscated under s. 167 (8) of the Sea Custons
Act, and after considering the explanations of the
appel l ants the Col |l ector passed an order-directing
the confiscation of the gold. That order has
367
becorme final and this appeal is not concerned with
the correctness of the order of confiscation of
the gold under s. 167 (8).

During the proceedings before the Custons
authorities f or confi scati on, sanction was
accorded to prosecute the appellants for an
of fence under s. 167 (81) which runs in these
terms:

"167. The offences nentioned in the
first colum of the follow ng schedul e shal
be punishable to the extent nentioned in the
third colum of the sanme with reference to
such of fences respectively:-

Section of
this Act to
O fences whi ch of f -
Penal ti es
ence has
ref erence.
| f any per son CGenera
such person
knowi ngl y, and with
shall on con-
i nt ent to def raud t he
viction before
CGovernment of any duty a
Magi strate
payabl e thereon, or to be

liable to
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evade any prohi bition or
i mpri sonnment

restriction for the tinme for
any term

being in force under or not
exceedi ng

by virtue of this Act with t wo
years, or

respect thereto acquires to
fine, or to

possession of, or is in bot h.

any way concerned in
carrying, renoving, depo-
siting, harbouring, keep-
ing or concealing or in
any manner dealing with
any goods whi ch have

been unlawful |l y renoved
froma ware-house or

whi ch are chargeable with
a duty which has not

been paid or with respect
368

to the inportation or
exportati on of which any
prohi bition or restriction
is for the time being in
force as aforesaid; or

I f any person is.in
relation to any goods in
any way know ngly con-
cerned in any fraudul ent
evasion or attenpt at
evasi on of any duty
chargeabl e t hereon or of
any such prohibition or
restriction as aforesaid
or of any provision of
this Act applicable to
t hose goods, "
and it is the correctness of the conviction in the
prosecution that followed which is the subject-
matter of the appeal now before us.

It will be seen fromthe ternms of s. 167 (81)
that there are two distinct matters which have to
be established before a person could be held
guilty of the offence there set out: (1) that the
goods in this case (gold) were snuggled, i.e.
inmported into the country either w thout paynent
of duty or in contravention of any restriction or
prohi bition inposed as regards the entry of those
goods, and (2) that the accused know ng that the
goods were of that character did the acts
specified in the latter part of the provision. It
is clear that in the absence of any wvalid
statutory provision in that behalf the onus of
establishing the two ingredients necessary to
bring hone the offence to an accused is on the
prosecuti on.

In regard to the first of the above matters
the position stands thus: Wth a view to conserve
the foreign exchange resources of this country, in
line with provisions framed for a |ike object by
369
several other Covernments, the Foreign Exchange
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Regul ation Act, 1947, was enacted which cane into
force on March 25, 1947. Section 8(1) of the Act
enact ed:

"8. (1) The Central Covernment may, by
notification in the Oficial Gazette, order
that, subject to such exenptions, if any, as
may be contained in the notification, no
person shall, except wth the general or
speci al perm ssion of the Reserve Bank and on
payment of the fee, if any, prescribed bring
or send into India any gold or silver or any
currency notes or bank notes or coin whether
I ndi an or foreign.

Expl anati on. - The " bri ngi ng or sending
into any port or ~place in India of any such
article as aforesaid intended to be taken out
of India w thout being removed fromthe ship
of “conveyance in which it is being carried
shal ' nonet hel ess be deened to be a bringing,
or.as the case may be sending, into India of
that - _article for _the purposes of this

section.”
On the sane day on which the Act cane into force a
notification was i ssued under this section
readi ng:

"(1) Restrictions on inport of gold and

silver. -

In exercise of the powers conferred by
sub-s. 1 of s.. 8 of the Foreign Exchange
Regul ation Act, 1947 (Act 7 of 1947) and in
supersession of the notification of the
Government of India in the late Finance
Departnment No. 12 (11) FI/47, dated the 25th
March, 1947, the Central Governnent is
pl eased to direct that ~except wth the
general or special permssionof the Reserve
Bank no person shall bring or send into India
fromany place outside |ndia-

(a) any gold coin, gold bullion, gold
sheets or gold ingot whether refined or not;

370
Virtually therefore a ban was inposed on the
import of gold into the country. This prohibition
naturally resulted in the rise of the interna
price of gold conmpared to its external price,
i.e., its pricein the international nmarkets and
this gave a great incentive to smuggling inthe
commodity. As a result Parlianent enacted a
provision (s. 178 A of the Sea Custons Act)
readi ng:
"178 A, (1) Wiere any goods to which
this section applies are seized under this
Act in the reasonable belief that they are
smuggl ed goods, the burden of proving that
they are not smuggled goods shall be on the
person from whose possession the goods were
sei zed.
shifting the onus of proof in respect of
particul ar conmodities seized under the Act in
stated circunstances that the goods were not
smuggl ed, on the person from whose possession they
were taken. Sub- secti on (2) set out t he
comodities to which the section applied and gold
was specified as one such. The details of the
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circunstances in which this provision found its
place in the statute book as well as its
construction have been dealt with in Collector of
Custonms, Madras v. Nathella Sanpathu Chetty and
need not here be repeated. Suffice it to say that
if the terms of the section were satisfied the
gold seized in the present case would be presuned
to be smuggl ed and the burden of proving that they
are not, would be on the person from whomthey
were seized

W t hout much of a di scussi on or a
consi deration of the several provisions the
| earned First C ass Magistrate held that s. 178 A
of the Sea Custons Act was applicable to the case
and that accordingly the onus was properly on the
accused. Before considering his reasoning it is
necessary to refer to a few .other provisions of
the Sea Custons Act
371
whi ch have “a bearing on the point now under
di scussion. Section 178 of the Act which enpowers
Customs Officers to effect a seizure of goods
suspected by themto be smuggl ed, enacts:

"178. Any  thing liable to confiscation
under this Act may be seized in any place in
India either upon land or water, ~or within
the Indian custons waters by any officer of
Custons or other person duly enployed for the
prevention of snuggling."

Section 180 under the provisions-of which the gold
seized by the police as a result of their search
on July 17, 1958, cane into the possession of the
Custons authorities, runs in these terns:

"180. \hen any  things liable to
confiscation under this Actare seized by any
Pol i ce-of ficer on suspicion that they have
been stolen, he may carry themto any police-
station or Court at which a conplaint
connected with the stealing or receiving of
such things has been made, or —an enquiry
connected with such stealing or receiving is
in progress, and there detain such things
until the dismssal of such conplaint or the
conclusion of such enquiry or of any tria
thence resulting.

In every such case the Police-officer
seizing the things shall send witten notice
of their seizure and detention to the nearest
cust om house; and i medi ately after the
di smissal of the conplaint or the conclusion
of the enquiry or trial, he shall cause such
things to be conveyed to, and deposited at,
the nearest custom house, to be there
proceeded agai nst according to | aw. "

The question that now arises is whether the
possessi on obtained by the Custons departnent by
goods being "conveyed to and deposited at the
near est Custom house" within the | ast words of the
second

372

paragraph of s. 180 are goods which have been
sei zed under the Act wthin the opening words of
s. 178A. In the first place, it would be seen that
these three sections which have to be read
together draw a distinction between seizure under
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the Act and a seizure under provisions of other
| aws. A seizure under the Act is one for which the
authority to seize is conferred by the Act and in
the context it could be referred to as a seizure
under s. 178. The seizure from the owner of the
property under s. 180 is not a seizure under the
Act but by a police officer effecting the seizure
under other provisions of the law, for instance
the Criminal Procedure Code. And that is nmade
clear by appropriate |anguage in the first
paragraph of s. 180. Learned Counsel for the
respondent-State has wurged that "the conveyance
and deposit" in the office of the Custons
authority under the second paragraph of s. 180
al so involves a seizure under the Act and for this
purpose relied on the neaning of the word ’'seize

given in Ballantyne's Law Dictionary where it is
equated to "taking athing into possession”. This
however m ght be the meaning. in particular
contexts when wused in the sense of the cognate
Latin expression "Seized" while in the context in
which it is used in the Act in s. 178A it nmeans
"take possession of contrary to the w shes of the
owner of the property’ . No doubt, in cases where a
delivery is effected by an owner of the goods in
pursuance of a denmand under |egal right, whether
oral or backed by a warrant, it would certainly be
a case of seizure but the idea that it is the
unil ateral act of the person seizing is the very
essence of the concept.

There is another matter —to which reference
shoul d be nmade which, in our opinion, conclusively
establishes that the delivery of the goods to the
Custonms authorities wunder the latter part of s.
180 is not seizure under ‘the Act “within the
meani ng of s. 178A. The |l ast part of sub-s. (1) of
s. 178A |lays
373
the burden of proving that the goods are not
smuggl ed on "the person from whose possessi on the
goods are taken". Assuredly when the goods are
delivered to the Customs authorities by the
Magi strate they are not taken fromthe possession
of the persons accused in crimnal case so as to
throw the burden of proof on themand it would
lead to an absurdity to hold that the section
contenpl ated "proof to the contrary" by the
Magi strate under whose orders the delivery was
effected. For the purpose of deciding the point
arising in this case we do not think it necessary
to enter into the philosophy or refinenments of the
law as to the nature of possession. Wen the goods
were seized by the police they ceased to be in the
possessi on of the accused and passed into the
possession of the police and when they were with
the Magistrate it 1is wunnecessary to consider
whet her the Magistrate had possession or nerely
custody of the goods. The suggestion that the

goods continued to be, at that stage, in the
possession of the accused does not enbody a
correct appreciation of the law as regards

possession. A 'seizure’ under the authority of |aw
does not involve a deprivation of possession and
not merely of custody and so when the police
of ficer seized the goods, the accused | ost
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possessi on which vested in the police. Wen that
possession is transferred, by virtue of the
provisions contained ins. 180 to the Custons
authorities, there is no fresh seizure under the
Sea Custons Act. It would, therefore, follow that,
having regard to the circunstances in which the
gold cane into the possession of the Custons
authorities, the terns of s. 178A which requires a
seizure under the Act were not satisfied and
consequently that provision cannot be availed of
to throw the burden of proving that the gold was
not snuggl ed, on the accused.

Through the |earned Magistrate held that s.
178A applied to the case, he also entered into an
el aborate discussion of the positive evidence in
the case, so that it is not quite clear whether he
woul d
374
have reached the sane conclusion, viz., that the
gol d was ' smuggl ed, even w thout reference to the
rule as to onus enacted by that section

When the matter ~was ~before the |earned
Sessions Judge he first held that s. 178A of the
Custonms Act did apply to the case before himbut
proceeded also to deal wth the case on an
alternative footing that the provisions of s. 178A
were not applicable to the case and set out the
circunstances which 'led him to that - concl usion
The | earned Single Judge who heard the revision in
the H gh Court, however, dealt with the case
solely on the footing that s. 178A was appli cable.
The constitutional validity of that section was
chal l enged before the Hgh Court —and figured
prom nently in the grounds of appeal to this Court
but this point has been decided -against the
appel lants by this Court and is therefore no
longer a live issue. |If, as we have pointed out
earlier, the delivery to the Custons authorities
under s. 180 is not a seizure under the Act w thin
s. 178A it would follow that the judgment of the
Hi gh Court cannot be upheld for it has proceeded
on the sole basis of the provisions of that
section being attracted. W have already pointed
out that the | earned Sessions Judge had upheld the
conviction of the appellants by an independent
finding that the prosecution had positively
established that the goods were smuggl ed and that
the accused had knowi ngly done the acts referred
toin s. 167(81) wth which they were charged.
This part of the case of the prosecution has not
been considered by the |earned Judge in the High
Court and this would have to be done before the
revision petition of the appellants could properly
be di sposed of. The appeal is accordingly all owed
and the order of the High Court set aside. The
case will be remitted to the Hi gh Court for the
revision petition of the appellants being di sposed
of in the light of this judgnent and in accordance
with | aw.

Appeal allowed. Case remtted
375




