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ACT:

Income Tax Act, 1922, s.” 25(3)-Assessee firm successor to
joint famly businessin India and abroad assessed to tax
under Income Tax Act, 1918- Entire foreign incone of
busi ness abroad renitted to India Wiether Tax under s. 3 of
1918 Act, was on incone of business VWether ‘rental incone
from property of firmabroad was business incone Wether
relief under s. 25(3) can be claimned.

HEADNOTE

Prior to the constitution of the assessee firm its partners
were nenbers of a Hi ndu undivided famly which carried on
noney- -1 endi ng business in India and in Mal aya and whi ch was
assessed to tax under the Inconme Tax Act, 1918. There was a
partition in the famly on June 2, 1938, and thereafter its
menbers continued the business as partners in the ~assessee

firm The firmwas dissolved on March 2, 1952. In the
assessnment for the year 1952-53, the assessee applied  for
relief wunder s. 25(3) of the Income Tax Act., 1922. Thi-s

claim was rejected by the Income Tax O ficer and an appea
to the Appellate Assistant Conmi ssioner was disnmssed on the
view that in the case of business carried on in- foreign
territory, the business as such was not assessed under s. 3
of the 1918 Act and only incone received in India was so
assessed; consequently, no relief could be clainmed under s.
25(3) of the 1922 Act.

A further appeal to the Appellate Tribunal was partly
allowed as the Tribunal considered that the assessee was
entitled to relief under s. 25(3) except in respect of the
income received by the assessee firm from certain house
properties in Ml aya. The H gh Court, upon a reference,
disagreed with the Tribunal and held-in favour of the
depart nment .

On appeal to this Court,

HELD : (1) The High Court was in error in holding that the
foreign business of the assessee was not charged under the
provisions of the 1918 Act. The assessee was therefore
entitled to relief under s. 25(3).

Wen s. 25(3) refers to tax charged on any business, it is
intended to refer to tax charged on the owner of any
busi ness. If tax is shown to have been charged in respect
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of the incone of the business under the 1918 Act, the owner
or successor-in-interest in relation 'to the business wll
be entitled to get the benefit of the exenption wunder s.
25(3) if the business is discontinued. |In the context of
the finding by the lower courts that the entire income of
the foreign business was renmitted to the assessee and tax
i nposed on that incone under the 1918 Act, the foreign
busi ness of the assessee nust be held to have been charged
under the provisions of the 1918 Act within the meaning of
s. 25(3) of the 1922 Act. [911 F-H]

(ii)The assessee was also entitled to relief under s. 25(3)
on the rental income fromthe house properties owned by the
foreign firmwhich was discontinued in the year of account.
ML7Sup C.|./66-12

906
Busi ness i ncome is broken up under different heads only for
the purpose of conputation of the total incone. By that

breaking up theincone does not cease to be the incone of
the business. [912 E-F]

Conmi ssioner of Incone-tax, Madras'v. S.V.R M Pal ani appa
Chettiar A Gthers. 20 I.T.R 170, disapproved, Conmni ssioner
of Income-tax, Bonmbay city 1-v. Chugandas & Co., [1964] 8
S.C R 332, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 751 of 1965.
Appeal fromthe judgnent and order dated Decenmber 18, 1962
of the Madras High Court in Tax Case No. 143 of 1960.
A. K. Sen, K. Parasarn, K. Rajender Chaudhuri and K R
Chaudhuri, for the appellant.
B.Sen, T. A Ranachandran, S. P. ~Nayyar for R N
Sacht hey, for the respondent.
The Judgrment of the Court was delivered by
Ramaswam, J. This appeal is brought, by certificate,
agai nst the judgnent of the Madras Hi gh Court dated Decenber
18, 1962 in T.C. No. 143 of 1960.
The appel l ant (hereinafter called the 'assessee’) was 'a firm
called ORMMSP. SV. Firmwhich was registered under S
26(A) of the Income-tax Act, 1922 (hereinafter called the
'1922 Act’). Prior to the constitution of the firm ~the
partners were nenbers of a Hndu wundivided famly. The
famly which consisted of Meyyappa Chettiar and his two
brothers carried on nmoney-Iending business-in India and in
the former Federated Mal aya States and it was assessed under
the Indian Income-tax Act, 1918 (hereinafter called the
'1918 Act’). There was a disruption of the joint famly
status on June 2, 1938, and thereafter the nmenbers of the
fam ly continued the business as partners. |In the course of
the assessnent for the year 1939-40 it was clained by
Meyyappa Chettiar, one of the menbers of the family that
having regard to the severance of joint famly status, the
income of the famly fromApril 13, 1938 to June 2, 1938 was
not l|iable to be taxed by reason of the provisions of _s.
25(3) & (4). The Income-tax O ficer accepted the fact of
partition anongst the nenbers of the famly, but rejected
the contention that the famly was not liable to pay tax on
the profits for the said period. The Hi gh Court ultimately
called for a reference on the followi ng question
"Whether the inconme of the famly from 13th
April 1938 to 2nd June 1938 is not liable to
be taxed by virtue of Section 25(3) of the
I ndi an | nconme-tax Act"
After receipt of the reference the Hgh Court held that
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there was no discontinuance of the business within the
neaning of s. 25(3). The view taken by the H gh Court was
that when a Hi ndu undi vi ded

907

famly <carrying on a business, which was taxed under the
1918 Act, became disrupted and the menbers continued the
business there. after as partners, there could be no
di sconti nuance but only succession by the firm of the
business of the famly. It was held in that case that it
was the assesse-firmwhich took over the business of the
H ndu undivided famly. The firmwas dissolved on March 2,
1952. In the assessnent for the year 1952-53 the assessee
applied for relief under s. 25(3) of the 1922 Act. The
claim was rejected by the Inconme-tax Oficer on March 7,
1956. The assessee preferred an appeal to the Appellate
Assi st ant Conmi ssi oner who-dism ssed the appeal hol ding that
in the case of business carried on in foreign territory the
busi ness as such'is not assessed under S. 3 of the 1918 Act
but only receipt of the incone . in British Indiais assessed
and it cannot therefore be held that the foreign business of
the appellant-was chargedto tax under the 1918 Act. The
assessee took the matter in further appeal to the appellate
Tri bunal which considered that the assessee was entitled to
relief under S. 25 (3) of the 1922 Act except for the income
received fromthe house properties in Malaya. The appellate
Tri bunal accordingly allowed the appeal” of the assessee in

part. Both the assessee and the Departnent -applied to the
appel | ate Tribunal for reference of the questions of law to
t he H gh Court. The appellate  Tribunal ' all owed t he

applications and stated a caseto the Hi gh~ Court on the
foll owi ng questions of law
"(i) Whether the assesseeis entitled to both
the parts of the relief contenplated under
section 25(3) of the Act in respect of foreign
busi ness at Penang, |poh and Kanbar ?
(ii)Whether the applicant is also entitled
to relief under section 25 (3) of the 'Act with
regard to rental incone fromhouse properties
owned by the foreign firm ~which was
di scontinued in the year of assessment."
The appellate Tribunal also referred another question for
the opinion of the H gh Court but it is not the subject-
matter of the present appeal
The High Court held that the assessee was not entitled to
relief wunder s. 25(3) of the 1922 Act ~and -accordingly
answered both the questions in favour of ‘the Departnent.
The view taken by the High Court was that the foreign
busi ness of the assessee cannot be deened to have . been
charged under the provisions of the 1918 Act because the
assessee was only taxed on renmttances received from the
profits of the foreign business and there was no tax on the
foreign business itself under the 1918 Act. The High  Court
accordi ngly reached the conclusion that the assessee was not
entitled to relief under S. 25 (3) of the 1922 Act.
908
Section 25 (3) of the 1922 Act is to the followi ng effect:
"25. (3) \Wiere any business, profession or
vocation on which tax was at any time charged
under the provisions of the Indian Income-tax
Act, 1918 (VII of 1918), is discontinued,
then, unless there has been a succession by
virtue of which the provisions of sub-section
(4) have been rendered applicable no tax shal
be payable in respect of the incone, profits
and gains of the period between the end of the
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previ ous year and the dat e of such
di sconti nuance, and the assessee may further
claim that the incone, profits and gains of
the previous year shall be deemed to have been
the income, profits and gains of the said
peri od. VWere any such claim is made, an
assessnment shall be nmade on the basis of the
i ncome, profits and gains of the said period,
and if an amount of tax has already been paid
in respect of the income, profits and gai ns of
the previous year exceeding the anount payable
on the basis of such assessnent, a refund
shal |l be given of the difference."
Under this section exenption fromliability to pay tax in
respect of the incone, profits and gains may be clainmed by
an assessee if the business is one in respect of which tax
was charged at any tine under the 1918 Act, and the business
i s discontinued there being no succession by virtue of which
the provisions of subsection (4) of s. 25 have been rendered
appl i cable. Section 25(3) however, applies even iif the
person assessed under the 1918 Act was different from the
person who clains relief under that section provided the
former was the predecessor-in-interest of such person in
relation to the business.” The reason for enacting s. 25(3)
was that under the 1918 Act, incone-tax was |evied by virtue
of s. 14(2) of the 1918. Act, on the incone of the year of
assessnent. Tax ' was, therefore, levied in- the financia
year 1921-22 on the'incone of that year. By the 1922 Act
the basis of taxation was altered and by s. 3 of that Act,
charge for tax was inposed upon-the incone of the previous
year. Wen the 1922 Act was brought into forceon April 1,
1922, two assessnments in respect of the same incone for the
year 1921-22 had to be nmade. The incone for 1921-22 was
accordingly charged to tax twice; it was charged under the
1918 Act and it was al so charged to tax under s. 3 ' of the
1922 Act read with the appropriate Finance Act, resulting in
doubl e taxation in respect of the/incone for that year. But
-with a view to nmake the nunmber of assessnents equal, to the
nunber of years during which the business was carried on
the legislature enacted the exenption prescribed by s.
25(3) . This benefit was however restricted only to the
income, profits and gains of business, —profession or
vocation on which tax had been charged under the provisions
of the 1918 Act. By enacting s. 25(3) t he | egi sl ature
i ntended to exenpt the inconme, profits and
909
gai ns resul ting from the activity styled busi ness,
pr of essi on or vocation from tax when t he busi ness,
profession or vocation is discontinued if tax was charged in
respect thereof under the 1918 Act.
The first question to be considered in this appeal is
whet her the assessee is entitled to both parts of  relief
contenmplated wunder s. 25(3) of the 1922 Act in respect of
the foreign business at Penang, |poh and Kanbar. The
controversy between the parties turns on the question
whet her the foreign business of the assessee was at any tine
charged under the provisions of the 1918 Act. It has been
found by the appellate Tribunal that the assessee was taxed
on remttances received fromand out of the profits of the
foreign business. The finding of the Appellate Assistant
Comm ssioner is stated in these terns:
"The entire profits of the foreign business
came to be assessed in the hands of the
appel l ant under the 1918 Act, not because it
was a business incone but because such incone
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had been remtted into British I ndi a.
Therefore, in fact also it is not the foreign
profits of a business that has been charged to
tax but only the remttance which in the
particul ar case was not |less than the profits
of the year."
W have therefore to proceed on the footing that the
assessee received the entire profits of the foreign business
in British India and the entire profits were assessed to
incone-tax in the hands of the assessee under the 1918 Act.
It is necessary, at this stage, to set out the relevant
provi sions of the 1918 Act.
Section 3, the charging section stated as

fol |l ows:
"3. (1) Save as hereinafter provided, this Act
shall apply to all income from whatever source

it Jis derived, if it accrues or arises or 1is
received in British India, or is, wunder the
provisions of this Act, deened to accrue or
arise or to be received in British India.

Section 5 _mentioned the classes of incone
chargeabl e to incone-tax and reads as foll ows:

"5. Save as ot herwi se provided by this Act, t he
foll ow ng cl asses of i ncone shal | be
chargeabl'e to income-tax in the manner

her ei nafter appearing, nanely-

(i) Salaries.

(ii)  Interest on securities.

(iii)lncone derived from house property.

(iv) Inconme derived from business.

910

(v) Pr of essi onal earni ngs.

(vi) Income derived from ot her sources."
Section 9 of the 1918 Act enunerated the permissible
deductions in the conputation of the profits of t he

busi ness. The question for determnation is whether the
foreign business of the assessee was at any tinme charged
under the provisions of s. 3 of the 1918 Act. It has been

found in this case that the entire incone of the foreign
business was remitted to the assessee and tax inposed on
that income under the 1918 Act. W are of the opinion that
in the context of these facts the foreign business of the
assessee nust be held to be charged under the provisions of
the 1918 Act within the neaning of s. 25(3) of the 1922 Act.
It is manifest that by s. 3 of the 1918 Act the charge was
made on the receipt of incone in British India andas the
i ncome received by the assessee was derived fromthe foreign
busi ness and was in relation to the foreign business it nust
be taken that there was an assessnent to tax on the foreign

busi ness within the neaning of s. 25(3) of the 1922 Act. In
ot her words, the tax under the 1918 Act was charged upon the
assessee in respect of his activity styled ,foreign

business’ and in relation to it and it nust hence be ' taken

upon the facts found by the appellate Tribunal in this case,
that the foreign business of the assessee was charged under
the 1918 Act within the neaning of S. 25(3) of the 1922 Act.
The Hi gh Court has taken the view that the foreign business
of the assessee was not charged under the 1918 Act because
what was taxed was the remittances received by the assessee
from the foreign business and not the foreign business
itself. In taking this view, the Hi gh Court has followed
its previous decision in Conm ssioner of Inconme-tax, WMadras
v. S. V.R M Palaniappa Chettiar and Ot hers(1l) in which it
was held that the words "on which" in S. 25(4) of the 1922
Act cannot be interpreted as nmeaning "with reference to
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which" and that in order to claimand avail the benefit
under S. 25(4) the tax clearly should be charged on the
busi ness as such under the 1918 Act. At page 173 of the
Report Satyanarayana Rao, J. stated as foll ows:
"The relief under sub- cl ause (4) is
perm ssible only if the tax on the business
was charged under the provisions of the Indian
I ncome-tax Act, 1918. |If the foreign business
at Mior was not and could not have been
charged under the Act and the share in the
profits of the famly from that foreign
busi ness was charged under section 3 only on
the receipt in British India, can it be said
that the charge so nade was a charge of a tax
on the foreign business. The inconme received
by the- joint famly could not have been
charged under the head 'inconme derived from
busi ness’ but only as a receipt under section
3. The argunent, however, on behal f
1201.T.R 170.
911
of the assessee by his |learned Advocate M.
Rajah lyer was that the words "on which tax
was at any tinme charged" should be construed
as neaning "with reference to which tax was at
any time charged." In other words, the conten-
tion is that the incone derived by t he
assessee was in relation to a business and
therefore the assessment of the income nust be
treated as an assessnent of the business. No
doubt, under the provisions of the Incone-tax
Act, the tax is payable by an assessee but the
assessment of the tax is on the basis of
vari ous heads of incone derived by t he
assessee one of which i s business. It cannot,
therefore, be 'said ‘that because tax was
payabl e by the assessee on the profits rec-
eived froma business in a foreign ‘territory
such assessnment s an assessment of t he
busi ness. "
In our opinion, the view adopted by the H gh  Court _in
Conmi ssi oner of Income-tax, Madras v. S. V.R M Pal aniappa
Chettiar and Qhers( ) must be taken to be inpliedly  over-
ruled by the recent decision of this Court in Conm ssioner
of Incone-tax. Bonbay City-1 v. Chugandas & Co.(2) in which
the question was whether the interest on securities forned
part of the assessee’s business income for the purpose of
the exenption fromtax under s. 25(3) of the 1922 Act. It
was held by this Court that the assessee was entitled to
exenption under S. 25(3) in respect of interest on
securities as well, and there was no reason to restrict the
condition of the applicability of the exenption under S
25(3) only to inconme on which the tax was payabl e under the

head "Profits and gains of Dbusiness, pr of essi on or
vocation". It was further observed in that case that tax is
charged under the Income-tax Acts on specific wunits, such
as, individuals, H ndu undivided fam lies, conpanies, |oca
authorities, firns and associations of persons etc. and
busi ness, profession or vocation is not a unit of
assessment . VWhen, therefore, S. 25(3) enacts that tax was

charged at any tine on any business, it is intended that the
tax was at any tinme charged on the owner of any business.
If that condition be fulfilled in respect of the incone of
the busi ness under the 1918 Act, the owner or his successor-
in-interest inrelation to the business, will be entitled to
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get the benefit of the exenption under it if the business is
di scontinued. W are accordingly of the opinion that the
Hi gh Court was in error in holding that the forei gn business
of the assessee was not charged under the provisions of the
1918 Act. The first question nmust therefore be answered in
favour of the assessee and it must be held that the assessee
is entitled to both parts of relief contenplated under s.
25(3) of the 1922 Act in respect of the foreign business at
Penang, | poh and Kanbar.
(1) 20 1.T.R 170.

(2) [1964] 8 C.S. R 332.

912
The second question of law arising in this appeal is whether
the assessee was entitled to relief under S. 25(3) of the
1922 Act with regard to the rental income from house
properties owned by the foreign firmwhich was discontinued
in the year of account. ~A simdlar question was the subject-
matter ~of consideration in Conmmssioner of Income-tax,
Bonbay City-, v. Chugandas and Conpany(1l) which has already

been referred to.~ In that case, the assessee firm a dealer
in securities holding securities as its stock-in-trade, had
been charged to tax under the 1918 Act, in respect of
busi ness. It received Rs. 4,13,992 and Rs. 1,01,229 as
i nterest on securities in the years 1946 and 1947
respectively. The firmdiscontinued its business on June

30, 1947. The question at issue was whether the interest on
securities forned part of the assessee’ s business income for
the purpose of the exenption fromtax under s. 25(3) of the

1922 Act. It was held by this Court that the assessee was
entitled to exenption under S.-25(3) in respect of interest
on securities as well. It was pointed out that there was no

reason to restrict the condition of the applicability of the
exenption under s. 25(3) only to income on which the tax was
payabl e under the head "Profits and gains of business,

profession or volcation". The exenption under s. 25(3) is
general . It was explained by this Court that the heads of
incone described in S. 6 of the 1922 Act, and further
el aborated for the purposes of conputation in ss. 7 to 10
and 12, 12A, 12AA and 12B, are intended nerely to indicate
the classes of income. The heads do not  exhaustively
delimt sources fromwhich income arises. Business income
is broken up under different heads only for the purpose of
conputation of the total inconme. By that breaking up the
i ncone does not cease to be the incone of the business, the
different heads of inconme being only the classification
prescribed by the Incometax Act for conputation. The ratio
of this decision applies to the present case and it nust
accordingly be held that the assessee is entitled to relief
under S. 25(3) of the 1922 Act with regard to the renta

income fromthe house properties owned by the foreign firm
whi ch was discontinued in the year of account.

For these reasons the judgment of the Madras High Court is
set aside and this appeal nust be allowed with costs.

R K. P.S.

(1) [1964] 8 S.C. R  332.

Appeal all owed.
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