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PETI TI ONER
STATE OF U. P. & OTHERS

Vs.
RESPONDENT:
GARI B DASS & OTHERSSHEO KUMAR ETC. ETC
DATE OF JUDGVENT: 20/ 11/ 1996
BENCH

ail, S.C SEN, K S. PAR POORNAN

ACT:

HEADNOTE

JUDGVENT:
JUDGEMENT

Ahrmadi, CJI.

Special leave granted in SLP (civil) Nos.4669-4771 of
1978.

A group of wit petitions cane to be filed in the High
Court of Judi cature at Al | ahabad guestioni ng the
constitutional validity of Section 37-A of the U P. Excise
Act, 1910 (hereinafter called "the act’) and the
Notifications issued thereunder on March-30 and 31, 1978. By
the said Notifications, a total prohibition on ’'Tari
(Toddy) was introduced in the State and partial prohibition
was i ntroduced in respect of the(country |iquor and fareign
liquor. The Constitutional validity of Section '37-A was
unsuccessful challenged in an earlier Wit petition No.2972
of 1972 (Garibdas Vs. State). Presumably for that” reason
these Wit petitions were heard and disposed of by a Ful
Bench of the High Court and were allowed by the judgenent
dated 25.5.1978. The Full Bench held the said provision to
be ultra vires Article 14 of the Constitution and hence a
nullity. Consequently, it held that the Notifications issued
under the said provision were unsustainable. Both the
Section and the Notifications were, therefore, quashed.
Feeling aggrieved by the said order, the State of UP
sought a certificate under Article 133 of the Constitution
of India which was granted. The appeal was filed on
29.5.1978 along with an application for stay. Interimstay
against the inplementation of the inpugned judgnent was
granted. The ot her special |eave petitions foll owed.

Section 20(1) of the Act states that no person, not
being licensed to manufacture, cultivate, collect or sel
any intoxicant, shall have in his possession any quantity of
any intoxicant in excess of such quantity as the State
Governnment has, under Section 6 declared to be the linmt of
sale by retail except under a pernmit granted by the
Col l ector in that behal f. Sub-section (2) next provided that
sub-section (1) shall not extend to any foreign liquor in
the possession of any conmon carrier or warehouseman as such
or which has been purchased by any person for his bona fide
private consunption and not for sale. Section 37-A was then
i ntroduced by U P. Excise (Arendnment) Act, 1972 with effect
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from22.1.1972 and read as under

"37-A Prohi bition of inport,
export, transport or possession of
i nt oxi cants- - (1) The State

Covernment may by notification--

(a) prohibit the inmport or export

of any intoxicant into of fromthe

Uttar Pradesh or any part thereof;

or

(b) prohibit the transport of any

i nt oxi cant .

(2) Wthout prej udi ce to the

provi sions of Section 20, the State

CGovernment nmay, by notification

prohibit the possession by any

person or cl ass of person or

subj ect to such exceptions; if any,

as may be specified iln  the

notifications, by all persons in

Uttar Pradesh or in any specified

area  or areas thereof, ~of —any

i ntoxicant either absol utely or

subject to such-conditions as nay

be specified in the notifications."

The rest of the provisions are not necessary to be
stated. This Anmending Act received the assent of the
President on 19.1.1972 and was published in the U P. Gazette
Extraordi nary dated 22.1.1972. Sub-section (3) nmade it clear
that the power of the State CGovernnent under sub-section (1)
to prohibit the inport, export or transport of any
i ntoxicant and its power under sub-section (2) to prohibit
the possession of any intoxicant nmmy be exercised in
pursuance of the policy of gradual extension of prohibition
inthe State, and different areas nmay fromtine to tinme be
selected in that behalf after taking into account certain
factors indicated in that sub-section

The High Court struck down the validity of Section 37-A
on the followi ng |ine of reasoning:

"On a harnmonious construction. of

the two provisions, the position is

that Section 37-A operates subject

to an exenption in favour of

foreign |iquor possessed by an

i ndi vi dual for his per sona

consunption, no reason is apparent

in the provisions of Section 37-A

to make this invidious distinction

agai nst ot her kinds of intoxicating

liquors. The | ear ned Advocat e

General has also to been able to

suggest any rational basis for

classifying intoxicating l'i quors

other than the foreign liquors, for

adverse treatment. Foreign |iquors

is as nuch an intoxicating |iquor

as country |iquor, or for that
matter Tari. Fromthe point of view
of enf or ci ng t he pol i cy of

prohi bition both stands on an
identical footing. The placing of

foreign liquor and country |iquor
in separate classes is arbitrary,
fanci ful and illicit. Thi s

classification is not based on any
rati onal nexus with the object
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sought to be achieved. The object

of Section 37-A was to execute the

policy of prohibition in this

State. This classification defeats

rather than achieves the aim and

obj ection. Section 37-A (2) is

clearly violative of equal ity

cl ause of the Constitution."

The Full Bench then proceeded to add that since Section
20 was already on the statute book when Section 37-A was
added on 2.1.1972, the latter was violative of Article 14 of
the Constitution of India at its very inception and was,
therefore, void ab initio and the subsequent repeal of
Section 20(2) by the U P. Act 9 of 1978 with effect from
1.5.1972 could not revive Section 37-A which was stillborn.
It further observed that “in order to effectuate the scheme
of prohibition Section 37-A wll have to be re-enacted by
the State Legislature’. On this |line of reasoning both the
Section and the Notifications came to be quashed.

After the i mpugned judgenent was del i vered on
25.5.1978, the Act was further amended by the U P. Excise
(Second Anendnment) Act, 1978, U P. Act No.30 of 1978,
whereby a new section 37-A was subnmitted for the existing
one. The new Section which came to be substituted wth
retrospective effect from1.5.1972 insofar as relevant for
our purposes reads as under:

"37- A Prohi bition of i mport,

export, transport, possession -or

consunmption of ‘intoxicants.---(1)

Subject to the provisions -in sub-

section (4), the inport - or export

of any intoxicating into or from

Utar Pradesh of any intoxicate

shal | be prohibited.

(2) Not wi t hst andi ng anyt hi-ng

contained in Secti on 20, but

subject to the provision of sub-

section (4), the possession or

consunpti on by any person or class

of persons or subject to ‘'such

exceptions, if any, as may be

specified, by all persons in Utar

Pradesh or if any specified area or

areas thereof, of any intoxicate

shal | absolutely or subject to such

conditions as may be specified, be

prohi bited. "

Sub-section (3) is materially the same; (while  sub-
section (4) which is nmade subject to sub section (3)
provides that the areas to which the prohibition on inport,
export or transport of any intoxicant under sub-section (2)
extends and the date on which the prohibition in any area
cones into force shall be such as the State Governnent nay,
fromtime to time, specify by notifications. Sub-section (3)
permts the State Governnment to select different areas after
taking into account any one or nore of the factors
enunerated therein which, inter alia, can be (a) the
character of an area, (b) the general econom c condition of
the | ocal population, including their |evel of nutrition and
standard of living, (c) the local public opinion, or (d) any
other relevant factor which in the opinion of the State
Gover nirent is material in the public interest. Sub-section
(2) of Section 20 was deleted by U P. Act No.9 of 1978 with
effect from 1.5.1972. The newly introduced Section 37-Ais
different in many respects fromthe wearlier one. In the
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first place sub-section (2) of Section 37-A now begins with
the words 'notwi t hstandi ng anything contained in Section 20’
as against the earlier on which opened with the words
"wi thout prejudice to the provisions of section 20" and went
on to provide that’ the State Governnment may by Notification
prohi bit the possession by any person or class of persons
...of any intoxicant '. The new Section 37-A begins with
a non obstante clause 'notw thstandi ng anything contained in
Section 20 but subject to sub-section (4)’'. This amendnent
was i ntroduced specifically to correct the situation that
arose on account of inmpugned judgenent. The Prefatory Note -

statenment of objects and reasons - rmakes this abundantly
clear. W may extract the Prefatory Note at this stage:
"Prefatory Not e- st at enent of
Obj ects and Reasons.-- (1) For

giving effect to the  directive
principle of State policy contained
inArticle 47 of the Constitution
t he State Gover nnent enf or ced
prohibition in seven districts
(Kanpur, Lucknow, Unnao, Bar a
Banki, Dehra Dun, ~Naini Tal and
Al mora) by notifications, dated
March 30, 1978 and March 31, 1978,
i ssued under /Section 37-A of the
U P. Excise Act, 1910. Apart from
these districts, prohibition _had
al ready been ‘enforced in five hil
districts, (Chanpli, Uttar ~ Kashi
Pi t horagarh, Pauri Gar hwal and
Tehri-Garhwal ), by notifications
dated March 31, 1972 and July 22,
1972. Section 37-A and the
notification dated March 30 and 31
1978, aforesaid were declared ultra
vires of Article 14 of the
Constitution by a Full Bench of the
H gh Court on May 25, 1978 in the
case reported in 1978 Al LJ 581
(Sheo Kumar V. State of U P.  and
O hers). The State has preferred
appeal to the Suprene Court
agai nst the decision of the high
Court and the operation of the
deci sion of the Hi gh Court has been
stayed, Yet with a viewto renove
doubts it was decided to amend the
U. P. Excise Act, 1910.

(2) Since the State Legislature was

not in sessi on and it was
consi dered necessary to carry out
t he required amendnent s
i medi atel y, t he CGover nor was

pl eased to promulgate the Uttar

Pradesh Excise (Third Anendnent)

Ordi nance, 1978, on June 26, 1978

which is to be replaced by an

enact nent .

(3) The Uttar Pradesh Exci se

(Second Anmendment) Act, 1978, is

bei ng i ntroduced accordingly."

Thus, the old Section 37-A now stands replaced and is
no nmore in existence. The new Section 37-A introduced by Act
30 of 1978 is deenmed to have come into force with effect
from1.5.1972 i.e., the date fromwhich the old Section 37-A
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was brought on the state book. Simlarly sub-section (2) of
Section 20 which was onitted by U P. Act 9 of 1978 has al so
been stated to have been omtted with effect from 1.5.1972
with the proviso that no act done or omission taking place
during the period commencing on 1.5.1972 and ending wth
25.6.1978 which would not be an offence but for such
substitution shall constitute an offence punishable under
the principal Act. Cause 5 of the Amending Act provides
that notwi thstanding any judgenent, decree or order of any
court to the contrary anything done or purporting to have
been done and any action taken or purporting to have been
taken under the provisions of the principal Act before the
comencenment of this Section shall be valid and be deened
al ways to have been valid as if the provisions of the
principal Act as anended by this Act were in force at al
material times. It may incidentally be nentioned that before
this Arending Act 30 of 1978 becane law there was in
exi stence the U'P. Excise (Third Arendnent) Ordi nance, 1978
(Ordinance No.11 of 1978) which stood repealed by this
anmendi ng ‘Act but notwi t hstandi ng the repeal anything done or
any action _taken under the provisions of the principal Act
as anended by the said Odinance shall be deened to have
been done or taken under the correspondi ng provisions of the
principal Act as anmended by the Anending Act as if the
latter were enforced at all material tinmes. The effect of
these anmendnents clearly is to overconme the consequences
flowi ng fromthe inpugned judgenent of the Full Bench of the
Hi gh Court. The ' underlying idea is to 'sub-serve the
obj ective of Article 47 of the Constitution of India.

The question thenis what is the effect of these
| egi sl ati ve changes on the inmpugned decision of the Ful
Bench of the High Court. In the first place, it is necessary
to renenber that the wvalidity of “the newy introduced
Section 37-A is not in challenge before us. Secondly, sub-
section 20 of the Act was onmitted by Act No.9 of 1978 and
again by Act No.30 of 1978 wth retrospective effect from
1.5.1972. These | egislative changes woul d undoubtedly nmake a
prof ound i npact on the inpugned decision nore so because the
entire structure of Section 37-A has also undergone a
change. The discrimnatory part of Section 20(2) has been
effaced from the statute book with effect from 1.5.1972
itself, thereby renovi ng that whi ch—the H gh Court
consi dered violative of Article 14 of the Constitution:
Therefore, even if the Iine of reasoning adopted by the Hi gh
Court as extracted hereinbefore was correct (of course this
is contested by the appellants), the foundation on which it
was based having disappeared with retrospective effect, the
basis for the decision is non est and therefore, contend the
appel l ants, the inpugned judgenent cannot be allowed to
stand. W see considerable force in this |ine of reasoning.

The deletion of Section 20(2) of the “Act with
retrospective effect from1.5.1972 and the substitution of a
new Section 37-A by Act  No. 30 of 1978 also wth
retrospective effect from1.5.1972 has virtually altered the
law on the subject and has renoved the part which in the
opi nion of the High Court was discrimnatory. As pointed out
earlier, in the opinion of the H gh Court even the om ssion
of Section 20(2) woul d not nake any difference since Section
37-A was stillborn, a proposition which in the subm ssion of
the appellant State was extrenely doubtful. Ex Facie there
is a good deal of force in this subnmssion but it is not
necessary for us to exam ne the sane because as suggested by
the H gh Court, Section 37-A has been re-enacted, albeit in
a nodi fied formwhich seeks to renove the nexus with Section
20 altogether. Thus, the very foundation on which the Hi gh
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Court decision is based having disappeared the decision is
rendered ineffective in view of the |legislative changes
i ntroduced with retrospective ef fect. Si nce t hese
| egi sl ati ve changes are not chall enged as unconstitutional
they must operate as if they were on the statute book in
their present formfrom 1.5.1972 and nust be so i npl enent ed.

In the result, these appeals are allowed, in that, it
is declared that in view of the subsequent |egislative
changes nmade in Section 20(2) and Section 37-A of the Act
with retrospective effect from 1.5.1972 the inpugned
j udgenent has been rendered incapable of inplenentation and
therefore the interimstay against its operation granted and
confirmed by this court i's nade absolute. These appeals are
di sposed of accordingly with no order as to costs.




