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ACT:

I ndustri al Di sputes Aect, 1947 (14 of 1947), s. 33-
Application Request to Tribunal to consider whether workman-
Ref usal - Propri ety of.

HEADNOTE:

Because certain industrial disputes were pendi ng before the
Industrial Tribunal at the relevant  time between t he
appel | ant and its enployees, the appellant filed an
application wunder s. 33(2), (b) asking for approval of
action which it proposed to take against its enployee the
respondent . The appel |l ant urged that this application was
made as a matter of abundant caution and it wanted the
Tribunal to consider the question as to whether the
r espondent was a workman concerned in t he r el evant
i ndustrial dispute at all before dealing with-the nerits of
the application. The Tribunal, being of the view that if
the appellant thought that s, 33 did not apply, it should
withdraw the application and take the consequences,  dealt

with the nmerits of the application. |In appeal by specia
| eave:
HELD: The Tribunal was in error in not considering the

prelimnary point raised by the appellant t hat t he
respondent was not a workman concerned with the nmain
i ndustrial dispute and as such the application made by it
was unnecessary. [431E]

It is plainthat in a situation like the present, where
judicial decisions differed on the construction of the words
"wor kman concerned in such dispute”, even if the appellant
took the view that the workman agai nst whomit was taking
action was not a workman concerned with the main industria
di sputes, it would be justified in refusing to take the risk
of deciding the said point for itself. It would he legiti-
mate for an enployer to nake an application wunder s. 33
without prejudice to his case that s. 33 did not apply.
[431D E]

Case law referred to

JUDGVENT:
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ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 423 of 1964.
Appeal by special |leave fromthe order dated Cctober 5, 1962
of the Central Governnment Industrial Tribunal at Dhanbad in
Application No. 53 of 1961 in Reference Nos. 45, 56, 63 and
65 of 196. 1.

S. V. CQupte, Solicitor-CGeneral and I. N. Shroff, for the
appel | ant.

Jitendra Sharma and Janardan Sharmm, for the respondent.

The Judgnent of the Court was delivered by

Gaj endragadkar, C. J. This appeal raises a very short point
for our decision. The appellant, the Tata Iron & Steel Co.
Ltd.,

(N) 4sCl

430

Jamadoba, filed an application under s. 33(2)(b) of the
Industrial Disputes Act, 1947 (No. 14 of 1947) (hereinafter
called "the Act"), before the Central Government |ndustria
Tri bunal, . Dhanbad (hereinafter called "the Tri bunal "),
asking' for its approval of the action which it proposed to
take against its enployee, the respondent D. R Singh. This
application was mnade by the -appellant, because certain
i ndustrial disputes were pending at the relevant tine
between the appellant andits enpl oyees under References
Nos. 45, 56, 63 and 65 of 1961. Thi's application was
opposed by the respondent who filed his witten statenent.
At the hearing of the application, the ‘appellant urged
before the Tribunal that though it had nmade the present
application as a matter of abundant caution, its case was
that it was not necessary to apply under s. 32(2), because
the respondent was not concerned wth the i ndustria
di sputes which were pending between the appellant  and its
enployees in the different References to which we have
already referred. |In other words, the appellant wanted the
Tribunal to consider the question as to whether t he
r espondent was a workman concerned in t he rel evant
industrial disputes at all, before dealing with the nmerits
of its application. The appellant’s case was that one of
the conditions precedent for the applicability of 's. 33 is
that the workman agai nst whomthe enpl oyer seeks to take
action falling under s. 33(2), must be a worknman concerned
in the main industrial disputes; if he.is not so -concerned,
s. 33(2) will not apply. 1In order to avoid —any conplica-
tions and with a viewto save itself fromthe charge that it
had contravened s. 33 of the Act, the appellant had no doubt
nmade an application as a precautionary neasure; that is why
it wanted the Tribunal to consider its contention that s. 33
did not apply as a prelimnary point. The Tribunal took the
view that the appellant could not raise such a | contention
It held that if the appellant thought that s. 33 did not
apply, it should wthdraw the application and take the

conseqguences. On that view, it refused to entertain the
pl ea rai sed by the appellant and proceeded to deal with the
merits of the application. In the result, the Tribunal was

not satisfied that a prima facie case had been made out for
the dismssal of the respondent, and so, approval was not
accorded to the action which the appellant wanted to take
agai nst the respondent and its application was accordingly
dism ssed. It is against this order that the appellant has
cone to this Court by special |eave.

The |learned Solicitor-General for the appellant contends,
and we think rightly, that the Tribunal was in error in not
dealing with the prelimnary point as to whether s. 33
applied to the facts of this case. It is plainthat in a
situation like the present, even if the appellant took the
vi ew that the workman agai nst whomit was taking action was
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not a workman concerned with the main industrial disputes,
it would be justified inrefusing to take the risk of
deciding the said point for itself. It would be legitimte
for an enployer like the appellant to make an application
under s. 33 without prejudice to his case that s. 33 did not
apply. The question

431

about the construction of the words "a worknman concerned in
such dispute" which occur in s. 33(1) and (2) has been the
subj ect matt er of judicial deci si ons and somewhat
i nconsi stent views had been taken by different H gh Courts
on this point. Some H gh Courts construed the said words in
a narrow way, vide New Jehangir Vakil MIls Ltd., Bhavnagar
v. N L Was & Os.,(1) wiile others put a broader
construction on them vide Eastern Plywod Mnufacturing
Conpany Ltd v. Eastern Plywod Manufacturing Wor ker s’
Uni on(2) . Newt on~ Studios Ltd. v. Ethirajulu (T. R) &
O hers(3), and Andhra Scientific Conpany Ltd. v. Seshagir
Rao (A).(4). This problemwas ultimately resolved by this
Court in.its two recent decisions, viz., New India Mtors
(Private) Ltd.-v. Mrris (K T.)(5) and Digwadih Colliery wv.
Ranji Singh(6). In this latter case this Court considered
the conflicting judicial decisions rendered by the different
H gh Courts and has approved of the broader construction of

the words "worknmen concerned in such dispute". Wer e
judicial decisions differed on the construction of the words
"wor kmen concerned in such dispute", it would be idle and

unreasonabl e to suggest that the enployer should nmake up his
m nd whether s. 33 applies or not, and, if he thinks that s.
33 does not apply, he need not nake the application; on the
other hand, if he thinks that s. 33 applies, he should make
an application, but then he cannot be pernitted to urge that
the application is unnecessary. Such a view is,  in our
opi nion, wholly illogical and unsatisfactory. Therefore, we
must hold that the Tribunal was in error in not considering
the prelimnary point raised by the appellant that the
respondent was not a workman (concerned wth the main
i ndustrial disputes and as such, the application nade by it
was unnecessary.

That raises the question as to the course that we should
adopt in dealing with the nmerits of the present appeal.
Logically, it would be necessary to make a finding on - the
prelimnary point raised by the appellant before the nerits
are considered, because if the appellant is right in
contending that the respondent is not a "worknman concerned
with such disputes” within the nmeaning of ~s. 32(2), the
application would be wunnecessary and there. would be no
jurisdiction in the Tribunal either to accord or to refuse
approval to the action proposed to be taken by the appell ant
agai nst the respondent. In the present case, however, we do
not propose to adopt such a course. The order terninating
the services of the respondent was passed on Decenber 4,
1961 and it was to take effect from Decenber 9, 1961. The
Award was pronounced by the Tribunal on Cctober 5, 1962, and
when the appeal has come for final disposal before us, nore
than three years have el apsed since the date of dismssal of
the respondent. The |earned Solicitor-Ceneral fairly con-
ceded that the appellant has come to this Court not so nuch
to enforce its order of disnissal against the respondent, as
to have a

(1) [1958] Il LLJ 575.  (4) [1959] Il LLJ 717.

(2) [1952] | LLJ 628. (5) [1960] | LLJ 551.

(3) [1958] | LLJ 63. (6) [19641 I LLJ 143.
432

decision fromthis Court on the point of lawraised by it
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before the Tribunal. Accordingly, we have decided that
point in favour of the appellant, but having regard to the
| ong passage of tine between the date of the inpugned order
and the date when we are pronouncing our judgnent in the
present appeal, we think it would be inexpedient and unj ust
to send the matter back to the Tribunal with a direction
that it should decide the prelimnary point raised by the
appellant as to whether the respondent is a "workman
concerned in such disputes"” within the meaning of s. 33(2)
of the Act. That is why though we have reversed the finding
of the Tribunal on the prelimnary point, we do not propose
to give this litigation any further |ease of life.

In the result, without examining the nerits of the findings
recorded by the Tribunal for not according approval to the
di sm ssal of the respondent, we direct that the appeal fails
and is dismissed. There woul'd be no order as to costs.
Appeal dism ssed.
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