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PETI TI ONER
VI JAYAN RAJAN

Vs.

RESPONDENT:
STATE OF KERALA

DATE OF JUDGVENT: 16/ 02/ 1999

BENCH
G B. Patt anai k, S. Rajendra Babu

JUDGVENT:

PATTANAI K. J.

These two appeal s are directed agai nst the judgnent
and order of Kerala H'gh Court dated 21.10.1991 in Crim nal
Appeal No. 370 of 1986. Vijayan @ Rajan appellant in
Crimnal Appeal No. 43 of 1992 alongwi th Sadanandan
appel lant in Criminal Appeal No. 753 of 1991 were tried in
the Court of Session Judge Hmakulam for having conmitted the
of fence under Sections 120B, 109, 447, 302 and 201 read with
Section 34 of the Indian Penal Code and al so under Sections
35 and 25 of the Indian Arns Act for the nurder of
Maj eendran by neans of a revolver. The |earned Sessions
judge acquitted both the accused persons. On an appea
being carried by the State, the Hi gh Court by the inmpugned
judgrment has set aside the order of ‘acquittal passed by the
| earned Sessions Judge and convicted Vijayan of the charge
under Section 302 read with 120B(1) of the Indian Penal Code
and sentenced each of them to inprisonment for |I|ife and
hence these two appeal s.

The prosecution case is that the two appel lants
entered into a crimnal conspiracy to cause death of
Maj eendran who was residing in the city of Cochi n Pursuant
to the said conspiracy and being instigated by caused
Sadanandan, Vijayan went to the house of Majeendran at 6.00
a.m On 9.10.1981 and fired tw shots at him from a
revol ver. One of the side shot hit the chest of Mjeendran
and imediately after firing Vijayan left the pl ace.
Maj eendran was then first taken to the hospital by some of
t he nei ghbors and then to the Medical Trust Hospital @ where
he succunbed to the injuries at about 7.10 a.m The notive
al  eged by the prosecution was that Sadanandan was a rising
abkari contractor and PW50 who was uncl e of Sadanandan was
giving financial help to him Deceased Mijeendran was in
busi ness and had received finances from said PW 50.
Sadanandan was perturbed on account of this, thinking that
his wuncle would no nore render the sane financial help for
hi s busi ness and as such he conspired with Vijayan and gave
hima revolver and instigated himto puni sh Maj eendran which
he did on the fateful day during the wearly hours.
Sadanandan was arrested on 27.10.1981. Vijayan surrendered
before the Chief Judicial Magistrate, Emakul amon 4.7.84.
Though the prosecution exam ned as many as 70 wi tnesses and
exhi bited 110 docunents to bring home the charge agai nst the
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accused persons but there is no eye witness to the said
occurrence. The prosecution, however, relied upon the
circunstantial evidence. The | earned Sessions Judge

exam ned each of the «circunstance which the prosecution
relied upon and ultimately cane to the conclusion that the
ci rcunst ances those established do not conplete the chain
for bringing home the charges against the accused persons

and accordingly acquitted both the appellant of all charges
| evel | ed agai nst them The Hi gh Court by the inmpugned
j udgrent , however, re-appreci ated t he circunstantia

evi dence and being of the conclusion that the circunstances
those established conplete the chain pointing the gquilt of
the accused recorded the conviction of the two appell ants.

M. Lalit, learned senior counsel appearing for the
appel l ant Vijayan submitted that the H gh Court comitted
serious error in relying upon the evidence of PWB to come to
the conclusion that ~she saw accused Vijayan on the early
hours of the date of occurrence and reliance wupon such
ci rcunst ance i s whol Iy unsustainable. M. Lalit also
submitted that a bare reading of the judgnment of the High
Court would indicate that the Court was persuaded to come to
a conclusion that the prosecution has been able to prove its
case beyond reasonable  doubt because of the sensation it
created in the locality rather than on a proper appreciation
of the evidence on record. M. Lalit also submitted that the
| earned Sessions | Judge having discussed -each of t he
ci rcunst ance sought to be established by the prosecution and
havi ng gi ven good reasons for not accepting those
circunst ances the Hi gh Court was duty bound to consider
those reasons and non-consideration of those reasons has
vitiated the inpugned judgnent of the Hgh Court by  way of
interference with the order of acquittal.

M. Copal Subramaniam | earned senior counse
appearing for accused Sadanandan submitted that there is not
an iota of material in support of ‘establishing a charge of
conspi racy under Section 120B and the Hi gh Court, therefore,
conmitted serious error by convicting Sadanandan on a charge
of conspiracy by nere conjectures —and not by any |ega
evi dence.

M. Raju Ramachandran, |earned senior _counse
appearing for the State, however, subnitted that t he
evi dence of PWB could be relied upon even if  |lest
Identification Parade is discarded and if her evidence is
accepted then the prosecution case is proved that it was
accused Vijayan who cane on the date of occurrence during
early hours and shot at the deceased. According to M.
ramachandran the evidence of Pws 3,4 and 9 M. Ranmachandran
the evidence of PW 3,4, and 9 infect constitute a  conplete
chain of events pointing out the guilt of the accused, and
therefore, the High Court was fully justified in recorded
the conviction of the appellants.

To test the correctness of the rival submissions it
woul d be necessary for us to examine the circunstances
relied upon by the Hi gh Court and to find out whether on the
materi al s on record it is possible to hold such
ci rcunst ances have been established and then to find out
whet her all such circunstances taken together can be said to
be conplete which point to the guilt of the accused rather
than their innocence. It is not in dispute that the
deceased Maj eendran was shot an by somebody in his own house
during early hours of 9th Cct. 1981 and on account of such
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gun shot injury he succunbed. PWB was the maid servant of
the deceased and according to her evidence during the early
hours when sonebody gave a call bell she went out and found
a man standi ng and wanted her naster to cone but she replied
that master get up late. Even thereafter when the man again
gave the bell she got up and opened the door and then called
the master and shortly thereafter she heard the sound and
when she went back she did not find the man who dad earlier

given the bell and during her evidence in Court she
identified the man to be accused Vijayan. Accused Vijayan
on being surrendered was arrested on 4.7.84 and the Test
Identification Parade was held on 7.8.84. Thi s Test

Identification Parade was discarded by the | earned Sessions
Judge as it was apparent fromthe evidence of PWB that the
phot ograph of accused Vijayan was shown to her before the
Test ldentification Parade and further just before she was
entering the Sub-jail to identity the accused sonmebody had
told her to identify the tallest man shown in the parade.
The High Court also agreed wth the conclusion of the
| ear ned Sessi ons Judge and did not rely upon the sane but
queerly enough the Hi gh Court relied upon the evidence of
PWB as she identified the accused in Court after so nany
years cannot be relied upon. Though M. Ramachandr an,
| ear ned seni or counsel appearing for the State initially had
urged that the evidence of PW8 so far 'as she identified
accused Vijayan in the Court can be accepted even discarding
the Test Identification Parade but ultimately could not
support the said contention with any authority. As a matter
of prudence it is highly unsafe to accept the identification
of accused in Court many years after the occurrence when the
Test ldentification Parade nmade shortly after the occurrence
has not been accepted. There are al so several other reasons
for discarding the evidence of PWB since according to PW
the person who gave the bell was not a tall nan though
hei ght of Vijayan is nore than 6 feet.” For a person to just
see his face while opening the door and then renmenber the
sanme for the purpose of identification after five years of
occurrence, in our considered opinion is just impossible.
The evidence of PWB and the circunstances sought to be
proved through her evidence by the prosecution cannot be
relied upon and the H gh Court comitted gross error in
rel ying upon the same.

The next circunmstance sought to be relied upon by
the prosecution and accepted by the High GCourt ~is through
the evidence of PW 9 who on the date of occurrence was
returning after supplying mlk and then he saw accused
Vijayan running away W thout any chappal and in a worried
manner. The High Court relied upon his evidence essentially
on the ground that he saw accused being clad wth a blue
pant and shirt and was running wthout any footwear. W
have gone through the evidence of PV9. It is ' indeed
difficult for us to rely upon his evidence and it is highly
i nprobable for a man to renenber any person running on -the
street wthout chappal . That apart his so called
identification in the Test ldentification Parade was rightly
di s-bel i eved by the Sessions Judge in as nuch as by the date
the Test ldentification Parade was conducted not only the
phot ograph of the accused had been shown to PWB and in al
probability must have been shown to Pw9 but also in all the
| ocal newspapers the photograph had already been printed.
In such circunstances the Sessions Judge in our View,
rightly came to the conclusion that the Test ldentification
Parade is nothing but a farce and cannot be relied upon.
The Hi gh Court on the other hand appears to have been
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persuaded by the fact that since a man was found to be
running during an early hours wi thout chappal on his foot
and with blue pant and blue shirt it was possible for PW to
identify him Wth respect we would say the reasonings of
t he | ear ned Judges of the High Court are totally
unsust ai nabl e and havi ng gone through the evidence of PV we
have no hesitation to cone to a conclusion that his evidence
cannot be relied upon by the prosecution

Anot her circunstance sought to be est abl i shed
through the evidence of PW 4, a young girl living a few
yards away fromthe house of deceased. According to her she
heard the sound of sonmebody runni ng and when she turned she
saw accused Vijayan running away after crossing a water
channel and was wearing a blue pant and blue shirt. It is
no doubt true that” she-identified accused Vijayan in the
Test ldentification Parade but for the reasons already
advanced while ~discussing the evidence of PW 3 & 9
identification of accused in Test Identification Parade
cannot be relied upon. The Hi gh Court unfortunately appears
to have taken a view that the identification of accused by
PWI in the Test ldentification Parade should be relied upon.
We are unable to agree with this conclusion particularly
when it is apparent fromthe prosecution material that much
before the hol ding of Test ldentification Parade photograph
of the accused Vijayan had been published in the newspaper
and because of certain sensation in the locality it had 1ot
of publicity and there was sufficient opportunity for the
Wi t nesses bei ng shown the accused person. 1In this view of
the matter in our. considered opinion the Hgh Court
erroneously interfered with the conclusion of the |earned
Session Judge in this regard and cane to hold that the
identification of Vijayan by PWM in great detail and we are
unabl e to subscribe the view the High Court has taken on the
evidence of the aforesaid witness. W also really fail to
under stand how a witness seeing an _unknown man runni hg away
could be able to identify himat ‘a later point of time. No
special feature was al so indicated by the witness. In our
view the evidence of PWM is totally unworthy of credit and
as such, cannot be relied upon for bringing hone the charge.

PW7 was the person who saw the —accused boarding
auto rickshaw which was driven by PW2. Though PW al'so had
identified accused in the Test Identification Parade which
had been conducted by the Mgistrate PW1 but in the Court
he could not identify the accused and, therefore, “the so
called identification in Test Identification Parade |oses
its inportance. That apart the reasons for wvitiating the
Test Identification parade already indicated would apply so
far as the identification by PW in the T.I. Parade is
concer ned. In this view of the matter we are of the
consi dered opinion that the High Court erroneously relied
upon the so called identification of Vijayan by PW in the
Tl Parade even though in Court he did not identify Vijayan.
The auto rickshaw driver PW stated in his evidence that he
took the accused in autorikshaw from Ideal Lodge to
Veekshanam of fi ce. According to himhe had taken accused
Vijayan during that norning and second accused canme there
through the cross road and he also travelled in his
aut hori kshaw and then alighted from the vehicle. Hi s
evidence has been relied wupon by the Hi gh Court to bring
hone t he charge of conspiracy under Section 120 B | PC It
nmay be seen that he was exam ned by the police on 8.10.1982
roughly one year after the occurrence. It has been elicited
fromhimthat he was conpelled to say that both the accused
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travelled in his vehicle by the police. Prosecution
re-exam ned himand brought out fromhim on re-exani nation
that one Joseph had approached himand paid him Rs.500/- for
maki ng such statenent in the Court. W have exanined the
evi dence of PW2 and in our opinion he nust be held to be an
unreliable witness and no part of his evidence could be
relied upon. The H gh Court in our view comitted gross
error in relying upon his evidence. Though the prosecution
relied upon the letter Exhibit P6 thereby trying to
establish the offence of conspiracy between the two accused
persons but the H gh Court excluded t he same from
consideration as is apparent from paragraph 30 of the
i mpugned judgnent, and in our viewrightly. But the further
conclusion that it was the first accused who shot at
Maj eendran i s whol |y unsustainable in view of our discussion
of evidence already made and the said conclusion has to be
set aside. Though the accused alleged to have given
recovery of some bullets and two bullets were al so recovered
fromthe house of accused no. 2 but there is no evidence to
connect . the bullets which were recovered fromthe body of
the deceased are the sanme as those bullets alleged to have
been recovered on the basis of statenent made by the accused
while in custody. In that view of the matter it is not
necessary to delve further into the said circunstance.

So called dying declaration nade by the deceased to
PWs nmerely indicates that the deceased had -nmade statenent
that Anandan people have killed himbut thereis nothing to
i ndi cate that the deceased knew Vijayan earlier or that the
said statenent, even if accepted can be said to be the
clinching material to hold that it refer to accused Vijayan.
Anot her item of evidence on which the  prosecution relied
upon is the handwiting of accused Vijayan in the Register
of ldeal Lodge which may indicate that Vijayan was | staying
in ldeal Lodge on the relevant date of occurrence. The
| ear ned Sessions Judge severely comrented upon the evidence
of the handwiting expert who stated in evidence that the
witings of the Inland Letter and the Register are  possibly
of the sanme person who has knowi ngly witten in-a different
way. It may be stated that no admitted handwiting of the
accused had been taken for conparison. That apart from the
evi dence of the expert it is not established that it was the
handwiting of accused Vijayan which was available in the
Regi ster of Ideal Lodge. Even otherw se even if the said
circunstance is held to be established, it indicates that
Vijayan was staying in |deal Lodge on the date of occurrence
and that by itself cannot be held to be a clinching
circunstance to bring home the charge of rnurder against
accused Vijayan.

So far as the circunstances for bringing hone the
charge of conspiracy under Section 120B against ‘accused
Sadanandan is concerned |less said the better. To bring home
the charge of conspiracy within the anbit of Section 120B of
the Indian Penal Code it is necessary to establish that
there was an agreenent between the parties for doing an
unlawful act. It is no doubt true that it is difficult to
establ i sh conspiracy by direct evidence and, therefore, from
established facts inference could be drawn but there nust be
some material fromwhich it would be reasonable to establish
a connection between the alleged conspiracy and the act done
pursuant to the said conspiracy. In the case in hand we do
not find any materials produced even for inferring a
conspiracy between the two accused persons to do away with
the deceased Maj eendran.
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In the aforesaid circunstances we unhesitatingly
hold that the H gh Court commtted serious error in setting
aside an order of acquittal passed by the | earned Sessions
Judge and in convicting the appellants. 1In our view and for
the reasons already indicated the prosecution has wutterly
failed to bring honme the charges agai nst the accused persons
and the accused persons are entitled to be acquitted of the

char ges. We, therefore, set aside the conviction and
sentence passed by the High Court and affirmthe order of
acquittal passed by the | earned Sessions Judge. Crimna

Appeal s are all owed and the bail bonds stand di scharged.




