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ACT:

I ncome-tax Act (11 of 1922), s. 10--Assessee a mnulti-agency
concern-One of the agencies termnated with~ a restrictive
covenant not to carry on business--conmpensation, whether
capital or revenue receipt.

HEADNOTE:

The respondent was a multi-agency concern. The principal of
one of the agencies termnated that agency and ‘paid the
respondent certain anpbunts. Wen the anounts were sought to
be assessed to Incone-tax, the respondent objected on the
ground that the anounts represented only conpensati-on
received for termnation of the agency business and as
consideration for the restrictive covenant not to do
business in the sane |line for a prescribed period. The
Income-tax O ficer, the Appellate Assistant Comi ssioner
and the Appellate Tribunal held against the respondent, but
the Hi gh Court on a reference, held that by the termnation
of the agency, the respondent |ost an earning asset and that
the conpensation paid for the destruction of such an  asset
was a capital receipt not liable to tax.

In appeal to this Court,

HELD : Wile the income-tax authorities have to gather the
rel evant nmaterial to establish that the conpensation 'given
for the loss of the agency was a taxable incone, an adverse
i nference could be drawn agai nst the assessee if he had not
produced evidence which was in his exclusive know edge and
keepi ng. The ’respondent gave up one of its innunerable
agencies in different Iines without any protest presumably
because it was in the normal course of its business, and
continued to do business without any mishap. it did not
place any material before the Departnment to establish the
relative inportance of the said agency in the frane work of
the earning apparatus of its business. The loss of - the
agency would therefore only be -a nornal trading |oss, and
the ampunt of conpensation attributable to it would be a
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revenue receipt assessable under S. 10 of the Incone-tax
Act, 1922. [486 H, 487 A, C, 488 B-(

The restrictive covenant was one of the terms of the
agreement relating to consideration, and therefore the
conpensation paid was not only in lieu of the giving up of
the agency but also for the respondent accepting a
restrictive covenant for a specific period. Since the
covenant was an independent obligation which cane into
operation only after the agency was termnated and was
whol Iy unconnected with it, that part of the conpensation
attributable to the restrictive covenant was a capita
recei pt not assessable, to tax. [491 B, C, H 492 A

G llandars Arbuthnot & Co. Ltd. v. Conm ssioner of |ncomne-
tax, Calcutta, [1964] 8 S.C R 121 and Conm ssioner of
| ncome-tax, Madras v. Chari and Chari [1965] 3 S.CR
692, foll owed.

The apportionnent of the compensation has to be made on a
reasonabl e basi s between the | o0ss of the agency in the usua
course! of business and the restrictive covenant by the
assessing authority. The conpensation was severable and any
di fficulty in apportionnent cannot be a

481

ground for rejecting the claimby the revenue and the
assessee for apportionnent. [492 B-D

Wales (HH M Inspector of Taxes) v. Tilley, (1942) 25 T.C
136 Carter v. Wadnan (H. M Inspector of Taxes) (1946) 28
T.C. 41 and T. Sadasivamv. Conmi ssioner -of Incone-tax,
(1954) 28 I.T.R 435, referred to.

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 682 and
683 of 1964.

Appeal s fromthe judgment and order dated July 24, 1961 of
the Madras High Court in Case Referred No. 29 of 1957.

A V. Viswanat ha Sastri, R Ganapathy lyer, R H. Dhebar
and R N. Sachthey, for the appellant.

K. N. Raj agopal a Sastri, G C Sanghi, B. R Narwal a and
H. K. Puri, for the respondent.

The Judgrment of the Court was delivered by

Subba Rao, J. Messrs. Best & Co., Ltd., Madras, the respon-
dent herein, hereinafter called the Agency Conpany, is a
private limted conpany carrying -on business in innunerable
lines. It is doing the business of inporters, exporters,
agents and subagents of various shipping, insurance, and
manuf act uri ng conpani es, in the course of which it acquired
nunmerous agencies from manufacturers both in India and
outside for sale in India of textiles, dairy products,
engi neering equipnments, soaps., paints, toilet goods, etc.
One of such agencies was from the |Inperial Cheni ca
Industries (Exports) Limited, G asgow, hereinafter  called
the "Principal", for distribution and marketing in certain
territories in South India of its anmmunition, blasting
expl osives and accessories. The said agency canme into
exi stence in 1900. The terns of the agency were not reduced
to witing. The rates of commission were paid on ternmns
agreed upon fromtime to time. The agency was term nable at
will; but, because of their nmutual confidence, it continued
wi thout break till the year 1947 when the Principal decided
to transfer all its agencies in India and Ceylon to Inperia
Chemical Industries (India) Limted. By its letter dated
March 11, 1947, the Principal gave notice to the Agency
Conpany termnating its agency fromApril 1, 1948. After
some correspondence, the agency was terminated on March 31
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1948, and the Principal paid certain amunts in three
instal nents cal culated on the basis of the incone earned by
the Inperial Chem cal Industries (India) Limted, which took

over the business from that date. Pursuant to t hat
agreement, the Prin-

Sup. Cl / 66- 18

482

cipal paid on Septenber 30, 1949, a sumof Rs. 34,100 as
conmi ssion on sales during the year ended March 31, 1949, on
Septenber 30, 1950, a commission of Rs. 66,790 on sales
during the year ended March 31, 1950, and on September’ 30,
"1951, a conmission of Rs. 3,35,371 on sales during the
year, ended March 31, 1951. During the assessnent year
1950-51, the first anpunt was brought to tax and the
assessnment had becone final and nothing turns upon it in
these appeals. But in respect of the other two assessnent
years, nanely, 1951-52 and 1952-53, the. Agency Conpany
objected to the inclusion of the said ambunts in its taxable
i ncomre on the ground that the said anpbunts represented only
conpensation received for term nati on of the agency busi ness
and also as consideration for the restrictive covenant not
to do business in the same line for a prescribed period.
The Incone-tax Oficer, .in the first instance, and, on
appeal s, the Appell ate Assistant Conm ssioner held that the
termnation of the said agency did not alter the structure
of the respondent’s business and that they represented only
remuneration paid voluntarily by the Principal to the agent
in appreciation of its past services.  On further appeals by
the Agency Conpany, the |Incone-tax Appellate Tribunal held
that, as the three annual instalnents were based on future
sales in the sanme territory as hefore, they were of the sane
nature as the normal conm ssion receipts of the respondent.
On that ground, both the appeals were dism ssed. At the
instance of the assessee, the following question was
referred by the Tribunal to the H gh' Court of Judicature at
Madras for its opinion under s. 66(1) of the Indian | ncone-
tax Act, 1922, hereinafter called the Act

"Whet her the aforesaid sumof Rs. 66,790 and Rs. 3 35,371
are assessable under Section 10 for the assessnent years
1951-52- and 1952-53."

A Division Bench of the said H gh Court, having regard to
the circunmstances of the case, cane to the conclusion that
by the termination of the agency the assessee l|ost an
earni ng asset and the conpensation paid for the destruction
of such an asset was a capital receipt and, therefore, not
liable to tax. The Revenue, on obtaining the necessary
certificate fromthe Hi gh Court, has preferred the present
two appeals to this Court..

M. A V. Viswanatha Sastri, |earned counsel for the Reve-
nue, contended that the assessee had i nnunerabl e agencies,
that it was a nornmal incident in the course of its® business
to give up agencies and acquire new ones, that the
term nation of the agency in question was a nor ma
occurrence in the course of its

483

busi ness, that it had no inpact on the earning assets or the
structure of the business, that the alleged restrictive
covenant was only an act of grace on the part of the agent
in view of the long standing relationship between the
parties and that it did not enter into the calculation of
the, conpensation paid to the assessee. In short, his
argunent was that the said conpensation only represented the
taxable incone of the assessee should the Court hold that
the conpensation was in part capital and in part revenue
i ncome, the argument proceeded, the said conpensation would
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have to be apportioned reasonably between the said parts.
M. Rajagopala Sastri, learned counsel for the assessee
advanced the argunment that on a true construction of the
agreement di scl osed by the correspondence it should be held
that the anount received by the assessee was wholly as a
consi deration for. the restrictive covenant and, therefore,
was of a capital nature. Alternatively he contended that
even if the ampbunt was wholly paid as conpensation for the
loss of the agency, it was a capital receipt, as the
assessee | ost a substantial source of incone in relation to
the totality of its business. On the assunption that the
payment partook of a .conposite character, the |earned
counsel would say that ‘an appointnent should be nmde in
proportion of the value to the assessee of the loss incurred
under both the heads, nanely, the |oss of the agency and the
restrictive covenant® not to do business for a specified
period in the sane field:
These appeal s raise the fam liar question, nanely, whether a
particular incone arising fromthe term nation of one of the
agenci es 'of 'a multi-agency concern is a capital receipt or a
revenue receipt. The decisions on this question are |egion
Eminent judges in India as well as in England expressed
their inability to lay down a precise principle of universa
application but were able to evolve some workable rules of
gui dance. The difficulty is inherent in the problemitself.
This Court 1in a recent decision has surveyed the entire
field and, therefore, no useful purpose will be served to
cover the ground over again. That case is Kettlewell Bullen
& Co. Ltd. v. Conmssioner of Income-tax, Calcutta(l).
There, this Court, speaking through Shah, J., expressed its
concl usi on thus:
"’ \Wher e, on a consideration of t he
ci rcunst ances, paynent is nmade to conpensate a
person for cancel -
(1) [1964] 8 S.C'R 93
484
lation of a contract which does not affect the
tradi ng structure of his business, nor deprive
him of what in substance is his  source of
income, termination of the contract being a
normal incident of the  business, ~and such
cancel lation |eaves himfree to carry on- his
trade (freed fromthe contract term nated) the
recei pt is revenue: where by the cancellation
of an agency the trading structure of the
assessee is inpaired, or such cancellation
results in | oss of what may be regarded as the
source of the assessee’s incone, the paynent
nmade to conpensate for cancellation of  the
agency agreement is normally a capita

receipt."
But the difficulty still remains in the application of the
said principle to the facts of each case. In Gllanders
Arbut hnot and Co. Ltd. v. Conm ssioner of incone-tax,

Calcutta(l) this Court applied the said rules to the facts
of that case, which, by and large, are sinilar to, the facts

in the present case. It would, therefore, be wuseful to
notice briefly the facts of that case. There, the appell ant
conpany carried an business in diverse lines : acting as

managi ng agents, shipping agents, purchasing agents, and
secretaries, the conpany also acted as inporters and
di stributors on behalf of foreign principals and bought and
sold on its own account. Under an unwitten agreenent which
was termnable at will the appellant acted as sole agents
and distributors of explosives manufactured by the Inperica
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Cheni cal I ndustries (Export) Ltd. That agency was
term nated and by way of conpensation the Inperial Chem ca
Industries (Export) Ltd. paid for the first three vyears
after the termination of the agency two-fifths of the
conmi ssion accrued on its sales inthe territory of the
appel lant’s agency conputed at the rates at which the
appellant had fornmerly been paid and in addition in the
third vyear full conmission for the sales effected in that
year at the same rates. The Inperial Chemcal |Industries
(Exports) Ltd. had intended to take a formal wundertaking
fromthe appellant to refrain fromselling or accepting any
agency for explosives or other conpetitive comvodities, but
no such agreenent in witing was taken or insisted upon
The question was whether the anpbunts received by the
appellant for those three years were of the nature of
capital or revenue. ~This Court held that the amounts paid
were of the nature of inconme and, therefore, assessable to
tax. The reason given for that conclusion was that, having
regard to the vast array of business done
(1) [1964] 8 S.C R 121
485
by the appellant as agents, the acquisition of agencies was
in the normal course of ~business and determnation of
i ndi vidual agencies a normal incident  not affecting or
inmpairing its trading structure. The material facts of that
case are on all fours with the present case. I ndeed, the
Principal in both the cases was the sane and the agency
terminated was also'a simlar one.~ The conpensation given
was worked out on the same lines. ~The only difference is
that in that case it was not found that the restrictive
covenant entered into the bargain
This Court again reiterated the sane principle in  Comm s-
sioner of Incone-tax, Madras v. Chari- & Chari Ltd.(1). But,
on the facts of that case, it came to the conclusion that
the conpensation paid for the loss of agency was. a capita
asset. There, Shah, J., speaking for the Court, said
"In Kettlewell Bullen and Co.’s case(l) this
Court pointed out that ordinarily conpensation
for 1oss of office or agency is regarded as a
capital receipt, but the rule is subject to an
exception that paynent  received -even for
term nation of an agency agreement, where the
agency is one of nmany which the assessee
hol ds, and the term nation of the agency does
not inpair the profit making structure of the
assessee, but is within the framework of the
busi ness, it being a necessary incident of the
busi ness that existing agencies may be  ter-
m nated, and fresh agencies may be taken, is
revenue and not capital, Kelsall Parson and
Co.’s case(8) falls within the excepti
on to the
ordinary rule, and circunmstances whi ch brought
the case of the respondent wi t hin the
exception nust be clearly established.”
As we have observed earlier, in view of the judgnments of
this Court, no further citation is called for. Wether the
conpensation received by an assessee for the |loss of agency
is a capital receipt or a revenue recei pt depends upon the
ci rcunst ances of each case. Before coming to a conclusion
one way or the other, many questions have to be asked and
answered : what was the scope of the earning apparatus or
structure, from physical, financial, conmer ci al and
admini strative standpoints ? If it was a business of taking
agenci es, how many agencies it had, what was their nature
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and variety ? How were they acquired, how one or sone of
themwere | ost and what was the total incone they were
(1) [1965] 3 SSC R 692 (2) [1964] 8 SS.C R 93
(3) [1938] 21 T.C. 608
C.1./66-19
486
yielding ? If one of themwas given up what was the average
income of the agency lost ? What was its proportion in
relation to the total incone of the conpany ? Wat was the
impact of giving it up on the structure of the entire
business ? Did it amount to a | oss of enduring asset causing
an unabsorbed shock dislocating the entire or a part of the
earni ng apparatus or structure ? or was it a loss due to an
ordinary incident in the course of the business ? The
answers to these questions would enable one to cone to a
conclusion whether the Jloss of a particular agency was
incidental to the business or whether it ambunted to a |o0ss
of an~ enduring asset. If it was the f or mer, the
conpensation paid woul d be a revenue receipt; if it was the
latter, it would be a capital receipt. But these questions
can only be answered satisfactorily if the relevant materia
is available to the income-tax authorities. The evidence,
of witnesses in charge of the business, the relevant
accounts and bal ance sheets of the assessee before and after
the | oss, other evidence disclosing the previous history of
the total business and the relative inportance of the agency
| ost and the present position of the business after the |oss
of the said agency have to be scrutinized by the Departnent.
At this stage the question of burden of proof raised at the
Bar may be noted. |In Comm ssioner of Incone-tax v. Chari &
Chari Ltd. (1), this Court observed

it nmust inthe first instance be observed that it is for
the revenue to establish that a particul ar receipt is incone
liable to tax................ ",
We may point out, as some argument was advanced on the ques-
tion of burden of proof, that this Court did not |ay down
that the burden to establish that ‘an incone was taxable was
on the Revenue was imutable in the sense that it / never

shifted to the assessee. The expression "in-  the first
i nstance" «clearly indicates that it did not say so. When
sufficient evidence, either direct or circunmstantial, in

respect of its contention was disclosed by the Revenue,
adverse inference could be drawn agai nst the assesseeif he
failed to put before the Departnent nmaterial which was  in
his exclusive possession. The process is described in the
law of evidence as shifting of the onus in the course of a
proceedi ng fromone party to the other. There is no reason
why the said doctrine is not applicable to income-tax
pr oceedi ngs. Wiile the Incone-tax authorities have to
gat her the relevant material to establish t hat t he
conpensation given for the | oss of agency was

(1) [1965] 3 S.C R 692

487

a taxable incone, adverse inference could be drawn against
the assessee if he had suppressed docunents and evidence,
whi ch were exclusively within his know edge and keepi ng.
Wth this background | et us scrutinize the evidence in the
present case. As we have stated earlier, the assessee is a
wel | established and | ong standi ng conmpany in South |ndia.
It has taken innunmerable agencies in different |ines. One
of such agencies was the agency it had taken from the
I mperial Chemical |Industries (Exports) Limted, d asgow.
Though the said agency had been with the assessee for over
47 years, it was an agency termnable at will. The assessee
did not place any mterial before the Departnent to
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establish the relative inportance of the said agency in the
franmework of the earning apparatus of its business; it did
not adduce any evidence to prove that the said agency was a
pivot of its structure and that it had closed any branch or
part of the establishment in consequence of the said | oss.
It could have placed material before the Departnent to show
that the average income fromthe said agency conpared wth
the total income fromall the agencies was so |large that by
this loss the entire business was dislocated. But it did
not do so. The only evidence on which the High Court relied
and on which the |earned counsel for the assessee laid
enphasis was the fact that the income returned by the
assessee for the year 1952-53 was very nearly the sane as
that it received by way of conpensation fromthe Principa

during the accounting year corresponding to the sai d
assessment year. On that basis the H gh Court held that the
income fromthe source which had been taken away from the
assessee by reason of the term nation of the agency woul d be
very nearly half of its total incone and, therefore, it |ost
an enduring asset. This reasoning does not appeal to us.
Firstly, —the conmpensation paid for the third year did not
represent only the commission on the sales effected in
respect of that agency during that year, but it represented
not only the commssion on the said sales but also in
addition two-fifths of that comm ssion; secondly, the
figures for the earlier two years show that during (he year
ending March 31, 1949, if the whol e comm ssion had, been
paid, the figures would have been Rs. 85, 250 for the first
year and Rs. 1,66,975 for the second year. The second
year’'s figures was about one-fourth of the total incone and
the first vyear’s would be one-eighth of it. There is
another fallacy in this line of reasoning. The sales
effected during the said three years were the sales effected
by the agency. It is not possible to predicate that the
assessee would have effected the same sales during that
period if it had continued the agency. The real facts

488

could have been brought out if ~only the average /'tota

conmi ssion earned by the assessee for a reasonable period of
time before the transfer was disclosed. |In the absence of
such material it is not possible to arrive at any concl usion
one way or the other, on the line of enquiry pursued by the
Hi gh Court. What remains, therefore, is only the fact that
the assessee had i nnunerabl e agencies in different 1ines and
that it only gave up one of them and continued to do
busi ness wi thout any apparent m shap. The —correspondence
between the parties shows that the assessee. gave up the
agency w thout any protest presumably because such termna-
tion of agencies was part of the normal course of its
busi ness. We, therefore, hold on the facts of the present
case that the loss of the said agency by the assessee was
only a nornmal trading loss and that the inconme it received
was a revenue receipt.

M. Rajagopala Sastri’s next contention is that on a fair
reading of the <correspondence that passed between the
parties it should be held that the conpensation given to the
assessee was only in lieu of a restrictive covenant and,

therefore, it was a capital receipt.

To appreciate this contention it is necessary to read the
rel evant correspondence. On March 11, 1947, the Principa

wote a letter to the assessee. As the argunment nmminly
turned upon the contents of this letter, it is necessary to
extract it in full. It reads :

| MPERI AL CHEM CAL | NDUSTRI ES (EXPORT) LI M TED

Expl osi ves Branch, Nobel House,
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25, Bothwel | Street,

d asgow C- 2.

[ath March 1947.

Qur Ref. : Export sales Section G L/NR

Messrs. Best and Conpany Limted,

P. O Box 63,

Madr as, | ndia.

Dear Sirs,

Agency arrangenents.

We refer to the interview which M. J. W Donal don had with
your M. Ruddle in May 1945, when it

489

was intimated that as a matter of long term policy, our
agencies in India and Ceylon would ultimately be taken over
by Inmperial Chemical Industries (India), Linited. It was
indicated at that tine that a period of two to three years
m ght elapse before any steps were taken as regards this
transfer. W now have to advise you that the matter has
been receiving further consideration, and Inperial Chenica
Industries (India), Limted desire to take over the various
agencies as fromthe first April 1948.

It is with regret, therefore, that we have to intimate our
intention of transferring your agency, as from the above
date, to Inperial Chemcal Industries (India), Limted, and
woul d take this opportunity of expressing to you our sincere
appreciation of the valuable services you have rendered to
us over a period of many years.

As a result of the transfer of your agency to Inperia
Chemi cal Industries . (India) Limted, we propose t hat
conpensation should be paid to you on the follow ng basis :-
(1) For the first three post-transfer years, we shall pay
you two-fifths of the conmi ssion accruing on annual sales in
the territory of vyour Agency taken over by, Inperia
Chem cal Industries (India)- Linmted, such commission to be
conputed at the conmm ssion rates fornmerly paid to you.

(2)In the third post-transfer year we shall pay you, in
addition, a sumequivalent to the full comm ssion on sal es
for that year effected by Inmperial Chemcal Industries

(India) Limted in your territory, calculated at* the sane
rates.

(3) Payment will be nmade to you after the end of each year
as soon as the anount is ascertained.

For the purposes of calculating the conm ssion due to you,

the post-transfer years will be deenmed to run as from the
date of the transfer of your agency to Inperial Chenica
Industries (India) Limted. W trust that you wll find

these proposal s accept abl e.

As a condition of our paying conpensation on the basis
outlined above, we would request you to be good  enough to
give us a formal undertaking to refrain from

4 90

selling or accepting any agency for explosives or | other
commodities conpetitive wth those covered by the ' agency
agreement now bei ng terni nated.

In this connection, we are asking our |legal departnent to
prepare a fornmal agreenent which we will subnmit to you for
your signhature as soon as possible.

Yours faithfully,

for Inperial Chemical Industries (Export) Limted.

M. Rajagopala Sastri contended that for the past valuable
services the Principal expressed only sincere appreciation
and for the termination of the agency and thus putting an
end to the assessee’'s future benefits it proposed to give
the assessee conpensati on neasured by the sales effected by
the new agent. But his main argument is that whatever
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term nol ogy was used, conm ssion or conpensation, the anount
agreed to be paid was wholly as conmpensation for the
assessee agreeing to refrain fromselling or accepting any
agency for selling explosives. That conclusion was sought
to be arrived at on the ground that the said restrictive
covenant was a condition for the paynment of conpensation

W find it difficult to accept this construction of the
docunent. The scope of this docunent cannot be appreciated
ignoring the circunmstances under which it cane into
exi stence. As we have stated earlier, the agency, which is
the subject-matter of this agreement, was only one of many
ot her agencies the assessee had.

We cannot agree with the | earned counsel that the conpensa-

tion was given wholly for the restrictive covenant. |ndeed,
the conpensation was given expressly for giving up the
agency. In the | ast paragraph of the letter a request was

made to the assessee to agree to a restrictive covenant as a
condi tion for paying conpensation. The letter dated Apri
8, 1947, witten by the Principal to the Agency Conpany
nakes the position clear. Therein it was stated
“"Wth regardto the point you rai se concerning
the period during which you would undertake
not to-take any conpetitive agency, we would
like ‘you to understand that it was never our
intention that you should be tied down on this
Point for all time. W had felt that the
limting period should be one-of five years
and ‘we are pleased to note, fromyour letter
that this appa-
491
rently is.in accordance with your own ideas.
It is suggested that the five years should
date from the termnation  of the agency,
nanmely, 1st April, 1948."
The letter witten by the assessee to the Principal is not
on the file. But it is clear fromthis letter that the
restrictive covenant was one of the terns of the agreenent
rel ating to consi derati on. It was a part of the
consi deration that passed fromthe assessee for receiving
the conpensation. W cannot also agree with M. Viswanatha
Sastri, who went to the other extreme and contended that the
restrictive covenant was only an act of grace on the part of
the Agent and that it did not enter into the bargain. W,
therefore, hold that the conpensation agreed to be paid was
not only in lieu of the giving up of the agency but also for
the assessee accepting a restrictive covenant for a specific
peri od.
The next question is whether that part of the  conpensation
attributable to the restrictive covenant is . a capita
recei pt or a revenue receipt.
The House of Lords in Beak (H.M Inspector of Taxes) v.
Robson(1), had to consider, whether conpensation paid for a
restrictive covenant was a capital receipt or a revenue
receipt. Under a service agreenent the respondent therein
covenanted in consideration of the paynent to himof & 7,000
on the execution of the agreenment, that if the agreenent
were deternined by notice given by himor by his breach of
its Provisions he would not conpete directly or indirectly
with the conpany within a radius of fifty mles of its place
of business untill the five years had expired. The House of
Lords held that the said anbunt was a paynent for giving up
a right wholly unconnected with his office and operative
only after he ceased to hold that office and, therefore, it
was not taxable under Schedule E of the Income-tax Acts.
This Court in Gllanders Arbuthnot and Co. Ltd. v. Comm s-
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si oner of Inconme-tax, Calcutta(l) accepted the sai d
principle and held that the conpensation paid for agreeing
to refrain fromcarrying on conpetitive business in the
conmmodities in respect of the agency termnated or for |oss
of goodwill was prim facie of the nature of a capita

receipt.

In the present case, the covenant was an i ndependent obli ga-
tion undertaken by the assessee not to conpete with the new

agents in the sane field for a specified period. It cane
into operation only after the agency was termnated. It was
whol Iy un-

(1) [1942] 25 T.C. 33.
(2) [1964] 8 S.C.R 121

492
connected with the assessee’s agency terminated. W,
t herefore, hold that that  part of t he conpensati on

attributable to the restrictive covenant was a capita
recei pt-and hence not assessable to tax.
The next question is whether the conpensation paid is sever-
abl e. I'f “the -conpensation paid was in respect of two
distinct —matters, one taking the character of a capita
receipt and the other of a revenue receipt, we do not see
any principle which prevents the apportionment of the income
between the two matters.. The difficulty in apportionnment
cannot be a ground for rejecting the claimeither of the
Revenue or of the assessee. Such an apportionment was
sanctioned by courts in Wales (H.M Inspector of, Taxes V.
Tilley(l), Carter v. VWadman (H. M Inspector of Taxes (2 )
and T. Sadasivam v.. Comm ssioner of |ncone-tax, Mdras(1l).
In the present case apportionnent of the conpensation has to
be made on a reasonabl e basi s between the loss of the agency
in the usual course of business and the restrictive cove-
nant . The manner of such apportionnment has perforce to be
left to the assessing authorities.
The answer to the question referred to the, Hgh Court is
that only such part of the sums of Rs. 66,790 and Rs.
3,35,371 as is attributable to the loss of the agency is
assessable under S. 10 of the Act for the assessnent /years
1951-52 and 1952-53. W accordingly nmodify the answer given
by the High Court in that regard.
In the result, the appeals are partly allowed. As both the
parties failed in part and succeeded in part, they wll bear
their respective costs here and in the H gh Court.
Appeal s allowed in part.
(1) [1942] 25 T.C. 136

(3) [1955] 28 I.T.R 435
(2) [1946] 28T.C. 41
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