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PETI TI ONER
LAXM KANT

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 11/ 04/ 1997

BENCH
K. RAMASWAMWY, D. P. WADHWA

ACT:

HEADNOTE

JUDGVENT:
ORDER

Leave granted. W have heard counsel on both sides.

Thi s appeal, by special |eave, arises fromthe judgnent
passed by the Madhya Pradesh High Court at Jabal pur Bench
on Novenber 23, 1995.

The appellant is a manufacturer of tooth paste, using
tobacco as one of the ingredients therein. The Gover nnent
exercising the power under section 33-DDE of the Drugs and
cosnmetics Act, 1940 ( for short, the "Act") issued
notification as under :

"M NI STRY OF HEALTH AND FAM LY

VWELFARE ( DEPARTMENT OF HEALTH)

NOTI FI CATI ON
New Del hi, the 30th April, 1992.
GSR-443(E), \Whereas, t he

Central Governnent is satisfied on
the basis of evidence and other
material before it that the use of

t obacco in t oot h- past es/ t oot h-
powders is likely to involve risk
to human bei ngs and t hat is

necessary and expedient in the
public interest so to do;

Now , therefore, in exercise
of powers conferred by section
33(EED) of the Drugs and cosnetics
Act, 1940 (23 of 1949, the Centra
CGovernment  her eby pr ohi bi t t he
manuf act ure and sal e of al

Ayurvedic Drugs |icense as tooth-
past es/ t oot h- powder s cont ai ni ng
t obacco.

(No. X. 11014/ 3/91-DM S & PFA) H. S.
Lanba, Jt. secy."

Calling that notification in question, the appellant
filed a wit petitionin the H gh court. The H gh court has
upheld the notification and dismssed the sane. Thus this
appeal , by special |eave.

When the matter came up before this court for adnission
on 30.7.1996, this court noted as under
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"The petitioner has inpugned the
notification of the Govt. of India,
Mnistry of Health and Fam |y
wel fare dated 30.4.92 prohibiting

t he use of t obacco in t he
manuf acture and sal es of al

Ayurvedi ¢ drugs including tooth
powder and tooth paste containing
t obacco. The High Court on

el aborate consideration upheld the
bar prohibiting the use of tobacco.
Shri R F. Nariman, |earned counse
for the petitioner, contends that
was prohibited was use of 50% and
nore of tobacco in the preparation
of the Ayurvedic drugs  including
tooth power containing tobacco. I|f
petitioner is usi ng only 4%
tobacco. If there is evidence or
reports to indicate that even 4%
tobacco also would not mnd to
cl ose the nmanufacturing of tooth

paste and tooth powder. | ssue
notice on this limted question."
On that basis, noti ce was issued. Counter affidavit

has been filed by the respondents stating that the view that
there should be total ban of wuse of tobacco in the
preparation of tooth paste was taken by the Government in
consultation with the Export committee constituted in that
behal f and that, therefore, the notification is valid in
law, Shri R F. Narinman, | earned senior counsel appearing for
the appellant, contended that in view of the divergent views
expressed by the menbers of the Board, total banis not
correct proposition; the permtted use of 4% would not be
injurious to the health of the user of tooth paste and that,
therefore, the viewtaken is not factually correct in |aw
We find no force in the contention

It is an admitted position that the Expert Body of
Ayurvedi c, Siddha and Unani Drugs Technical Advisory Board
was constituted under section 33-EED of the Act. The Board
has gone into the question and opi ned under

"The Board has in depth discussed

the side effects of Ni coti ne

conpared to its advantage as a drug

in tooth powder and tooth paste.

Si nce there are many safe

antiseptics available, the Board

unani nously decided that there is

no rationality in using tobacco in

t he tooth powder / past es and

approved, the action taken by the

CGovernment, in public interest in

prohi biting tobacco in Ayurvedic

Drugs. "

It is true that wvarious authorities have expressed
their views in this behalf. But on consideration of various
views the commttee ultinmately decided thus:

" Consi dering the vari ous Vi ew

points, the commttee decided that

manuf acturers should be told that

use of tooth pastes or powers

contai ning tobacco is fraught with

the risk of cancer and dissuaded

frommarketing such products. In

the case of Orissa, the Chairman
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agreed to a conmmunication being

sent by the D.GHS. to the

Director of nedical Education and

Training to discourage the wuse of

Gudakhu in Orissa, copies of this

letter would be endorsed to the

Director of Medical and Health

service in other states and also to

the Menbers of the commttee."”

Sinmlar view was also expressed at an Internationa
Seminar held on 27th and 28th July, 1991 at Al India
Institute of Medical sciences, New Del hi and the Conference
al so made simlar recomendati ons which read thus:

"The conf erence recogni sed

tobacco as major public health

hazard and also noted that on

further research was needed to

start tobacco control activities,

as sufficient ~scientific evidence

i s already avail able about theill-

effects on health due to use  of

t obacco besi des its bei ng
addi ctive."
Therefore, the | nternational conference hel d in

col l aboration with/’ the world Health organisation was of the
opi nion that the ban on use of tobacco in tooth paste and
tooth powder should totally be inposed since it is prone to
cancer. Under these circunstances, the view taken by the
CGovernment of India inmposing total prohibition on the use of
tobacco in the preparation of tooth powder and tooth paste
is well justified in the public interest covered by Article
19(6) of the constitution, though it offends the right to
carry on trade guaranteed wunder Article 19(1) of the
constitution. The inposition off total ban is ' in the
public interest.
The appeal is accordingly dismssed. No costs.




