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The Judgrment of the Court was delivered by

N.P. SINGH, J. The appellant was held guilty for having comrmitted the

nmur der of Gul shan Rai, by the Trial Court. He was sentenced to undergo

i mprisonnent for |ife under Section 302 of the Penal Code. The appeal filed
on behal f of the appellant was dism ssed by the High Court. This appeal has
been entertai ned on | eave being granted by this Court.

It is the case of the prosecution that the appellant on 10, 9.1974 took
three roons which were situated inthe rear of the house bearing No. 30 on
rent from Shri Lal (PW9), the owner of the house, for storing garnments in
connection with the readynade garnent export business. Later the appell ant
approached PWL9 for other two roons, which were then in occupation of
tenant Kaml a Parshad (PW). These two roonms were on the front side of the
house. It is said that possession of those two roons were given to the
appel l ant on 13, 10. 1974 after Kam a Parshad (PW) vacated them It is
further the case of the prosecution that the next day i.e. 14.10.1974, the
appel l ant cane to PW9 in the evening and sought his perm ssion for digging
the earth in the conpound for plantation. For that purpose, the appell ant
is alleged to have engaged CGopal Singh (PW) and Jai CGopal (PWB). They were
shown the place in question on 16.10.1974 by the appellant. They agreed to
do the work in the evening only, as they were busy during the daytine. They
prom sed to come on 17.10.1974 in the evening. On17.10.1974, PW2 and PWB
went to the house at about 5.00 P.M when the appellant was present there.
They started digging the earth in the conpound of the house. The appell ant
was sitting on one of the steps of the staircase. The work of digging could
not be conpl eted that evening. PW2 and PWB again cane on 18.10. 1974 at ‘5. 00
P.M for completing the digging. The appell ant was present at the gate.
According to PW2 and PWB, sone foul snell was coming. They reported the
same to the appellant. The appell ant asked themto cone after 10/15

m nutes. The appel |l ant assured themthat foul snell shall be cleaned. \Wen
they returned after sonme tinme they found the house | ocked. The appel | ant
was not there. They inforned about the foul snell enmenating fromthe house
to PWM9. He came to the portion of the house fromwhere foul snell was

conm ng along with PW and PWB.

At about 9.30 P.M. a person naned Vinod infornmed the Police Control Room
frompublic call office, (hat sone incident had taken place near Dharnma

Si ngh’ s house, Sub-Ilnspector Jagtar Singh (PWB1l) left the police station

al ong with constabl e Sohan Lal. Sub-Inspector (PWB1) reached the aforesaid
house No. 30. PW9 stated that he was the owner of the house but it had been
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rented out to the appellant. The | ock was broken. They further found that
two roons inside the house were | ocked. The | ock of one of the roons
falling on the right side was broken. PWB1 found a trial of blood fromthat
room Qher articles like iron rod, pieces of cloth stained with bl ood and
mar ks of dragging were found. In the courtyard sone hair were |ying. PW1
found the face of a human being, covered with earth, After sone earth was
renoved a dead body with tied hands was kept there. PWB1l recorded the
statement of PW9 at 10.00 P.M and sent the same to the Police State for
registration of the First Information Report. PWB1 recorded the statenent
of PWL, PW and PWB aforesaid. Later the investigation of the case was
entrusted to Sub-Inspector Om Parkash (PWB7). PWB7 reached the place of
occurrence next norning i.e. 1910.1974 at about 10.00 A°M He prepared the
i nquest report and seizure list, of articles lying there. He found that the
hands of the victimwere tied with the chest and by that very rope the feet
of the deceased were also tied with the neck. The dead body was under
advanced stage of deconposition. The dead body was covered with a Tri pal
and over the 'Tripal’ nud had been kept. He sent the dead body for port
nort em exam nati-on.

It is further the case of the prosecution that during investigation
appel | ant -was arrested and PWB7 interrogated the appellant. The appel | ant
made a discl osure statenent and took the police party to his house and from
behi nd the trunks, he produced one ’'Banyan’ and one shirt stained with

bl ood, which were taken into possession. It is the case of the prosecution
that those clothes belonged to the appellant and were stained with human

bl ood.

The dead body was identified by PWB6 the father of the deceased as that of
@ul shan Rai. PWB6 infornmed the Investigating O ficer that the deceased had
left for his college on 16.10.1974 at about 8.30 A.M When the deceased did
not return fromhis college by the tinme when he normally used to return, he
made a search for his son fromhis friends and came to know that the
deceased had not gone to the college that day. A report was | odged at 3. 10
A.M at police station Defence Colony i.e. on 17.10.1974. During post
nortem examni nation six injuries were found on the person of the victim al
bei ng | acarated wounds on the skull, parietal and occipital region of the
head. According to the Doctor, those injuries had been caused by sone bl unt
obj ect.

The case of the prosecution solely rests on circunstantial evidences. As
the case is based solely on the circunstantial evidence, the Court has to
be satisfied that (i) The circunstances fromwhich conclusionof guilt is
to be drawn has been fully established. (ii) Al the facts so established
are consistent only with the hypothesis of guilt of the appellant and they
do not exclude any ot her hypothesis except the one sought to be proved.
(iii) The circunstances on which reliance has been placed are conclusive in
nature. (iv) The chain of the evidence in the present case is such that
there is no scope for any reasonabl e ground for a concl usion consistent
with the innocence of the accused.

Where the prosecution purports to prove the chargetagai nst the accused on
basi s of direct evidence - oral or docunentary, then the evidence so
produced can be considered by the Court on the well recog-nised principles,
including as to when the First Information Report of the occurrence was

| odged; whether the accused was naned therein and the version of the
occurrence which is being disclosed in the Court, was disclosed in the
First Informati on Report or not. The w tnesses who have supported the case
of the prosecution are trustworthy or not. But in a case which is based on
circunmstanti al evidence neither the accused is known nor the manner of the
occurrence is known to the persons connected with the victim Even the
First Information Report, in respect of such cases are | odged after a
consi derabl e delay in many cases, because an of fence has been commtted,
itself is not known to anyone. In the present case itself, the nurder was
perhaps conmitted on 16th and the factum of nurder was known in the night
of 18th, when foul snell started comi ng out of the house in question. In
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this background, the circunstances di scovered by the investigating officer
during the course of investigation and proved by the prosecution during the
trial have to be cautiously exam ned for purpose of recording a verdict of
guilt or giving benefit of doubt to the accused.

Normal Iy, there is a notive behind every crimnal act and that is why

i nvestigating agency as well as the Court while examning the conplicity of
an accused try to ascertain as to what was the notive on the part of the
accused to commit the crine in question. It has been repeatedly pointed out
by this Court that where the case of the prosecution has been proved beyond
all reasonabl e doubts on basis of the materials produced before the Court,
the nmotive loses its inmportance. But in a case which is based on
circunstantial evidence, notive for conmtting the crine on the part of the
accused assunes greater inportance. O course, if each of the circunstances
proved on behal f of the prosecution is accepted by the Court for purpose of
recording a finding that it was the accused who conmitted the crine in
guestion, even in absence of proof of a notive for conm ssion of such a
crinme, the accused can be convicted. But the investigating agency as well
as the court should ascertain as far as possible as to what was the

i medi ate inpelling notive on the part of the accused which led himto
conmit the crime in question. Inthe present case, no notive on the part of
the appellant to commit the nurder of @ulshan, has been suggested or

est abl i shed on behal f “of the prosecution.

However reliance has been placed on behalf of the prosecution on the
foll owi ng circunstances : -

(1) Recovery of the dead body of the victimon 18.10.1974 at about 10.00
P.M fromthe house No. 30 belonging to PW9 but from portion in possession
of the appell ant.

(2) The deceased was seen with the petitioner riding on a notor-cycle on
16. 10. 1974 at bus stop of village adchini by Jit Kumar (PV®).

(3) Recovery of several articles belonging to the appellant fromthe house
which is the place of occurrence.

(4) Recovery of a glass tunbler with fingerprints of the appellant fromthe
pl ace of occurrence.

(5) Signs of dragging of the body starting fromdoor of the roomthe wal
of the conpound.

(6) Extra judicial confession nade by the appell ant before Uttam Si ngh
(PWB0O) saying that the appellant had hit the victimwith a 'Saria" at
Adchi ni .

(7) On the basis of disclosure nade by the appellant, the blood stained
cl ot hes containing the human bl ood of group 'O belonging to the appell ant
were recovered from his house.

Before other links of the circunstantial evidence are examined to ascertain
as to whether they have been proved beyond reasonabl e doubt, it will be
proper first to exam ne, as to whether the appellant had conme in exclusive
possessi on of the portion of the house in question, fromwhere the dead
body of the victimwas recovered. The house bel onged to Shri Lal (PW9),
PWL9 had purchased that house on 29.4.1974. Two roons of that house had
been given on rent to Kam a Prasad (PW). The appellant is alleged to have
approached PW9 t hrough his son Mange Ram (PW29) who was a cl ass-fell ow of
the appellant, for giving three rooms on rent, for storing garnments for
export. PW29 asked his father PW9 to give the three roons to the appellant
on rent. The appellant gave Rs. 50 to PW9 on 10.9. 1974 as advance.
According to PW9, he gave possession of the three roons to the appell ant
the sane day. In Septenber 1974 the appellant visited the said house from
time to time, but did not store anything therein. Later he told PW9 that
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he had lot of things to store and as such the space was not sufficient. It
is the case of the prosecution that thereafter PW9 asked PW to vacate the
two roons in his possession so that those two roons could also be given to
the appellant. PW assured PW9 that he woul d vacate the roons within 5-10
days. He vacated the two roons on 13.10,1974. On that very day PW9 gave
possessi on of those two roonms to the appellant, who | ocked the sane.

According to the prosecution, the appellant had continued in pos-session of
three roons from 10.9.1974 and five roons since 13.10.1974 till 18.10.1974
when the dead body of @ul shan was recovered fromthe court-yard of the
house aforesaid. PW9 as well as his son PW9 asserted that during this
peri od the appellant was in exclusive possession of the house. It is,
however, surprising that during this period even according to prosecution
no furniture or any other article except the odd articles found by the
police in the norning of 19.10.1974 has been kept by the appellant. On
behal f of the appellant, it was pointed out that in normal course of

events, it was not expected that PW who was in possession of the two roons
shoul d have vacated those roons in mddle of the nonth and on the sanme day
the possession of those roons could have been handed over to the appellant.
If the appellant was in such pressing necessity for those two roons, in
normal course it was expected that he would have stored the ready nade
garnents in the other three roons, which he had taken possession on
10.9.1974. But according to PWM9 and others, neither he had stored anything
nor he used to remai'n in-those roons. The w tnesses have stated that
sonetinmes he used to cone and stay in the house for few hours. None of the
wi t nesses have stated that he was carrying any business fromthe said
house. It has been rightly pointed out that normally any tenancy starts
from begi nning of a nonth. Even in the present case the arrangenent was
that the appellant wll take the aforesaid two rooms w.e.f. 1st of

Noverber, 1974. But PW9 has stated that he gave possession of the two
roons to appellant on 13.10.1974 itself. In nornal course all these aspects
are not of much consequence, but they assune inportance, in view of the
fact that PW9 is the owner of the house and dead body was recovered front
that house.

Apart from PW9, the other 4 wi tnesses who have proved the invol venent of
the appellant are all connected with PW9. PW9 is the son of :PW9. PWM
claims to be the tenant of those two roonms and said to have vacated those
two roomon 13.10.1974 when possession was taken by the appellant. The
murder is alleged to have conmitted in one of those two roons sometine on
16. 10. 1974. The two | abourers PW2 and 3 who are alleged to have been
engaged by the appellant for digging the flower pit, inthe courtyard, are
al so connected with PW9. According to the prosecution case, on 18th
evening they had gone to dig the pit as asked by the appellant. Wen
appel | ant was not there and they found foul snell coming, they went to PW9
and reported about the foul smell conming fromthe house. It is not in

di spute that PW 2 and 3, the | abourers were known to the owner of the
house, PWL9. In normal course, it was not expected of the appellant that
for concealing a dead body, he woul d have engaged | abourers PW 2 and 3 who
were connected with PW9, the owner of the house.

We fail to appreciate as to why appell ant woul d have got the digging work
done only by PW 2 and 3, who had no tine during the day and coul d work
only during the evening hours. For the digging, other labourers could have
been engaged, who could have finished the work as early as possible. PW 2
and 3, first visited the house on 16.10.1974 but no di ggi ng was done by
them that evening. They are alleged to have done part of the digging in the
eveni ng of 17.10.1974, They cane again on 18.10.1974 in the evening. By
that time because of the deconposition of the dead body, foul snell was
com ng fromthe house. If the appellant was getting a portion of the
courtyard dug to bury the dead body of the victimwho had been nmurdered on
16. 10. 1974, the appellant woul d not have taken the risk, by delaying the
digging of the pit for three days, only because PW 2 and 3 could not do
the digging work during the day tine. Anyone in the position of the
appel I ant, woul d have engaged | abours who could have dug the pti in the
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eveni ng of 16.10.1974 itself, so that appellant could have buried the dead
body on 16.10.1974 itself and could have escaped fromthe house for ever.
PWL4 who hel d the post-nortem exam nation on 19.10.1974 at 4.00 P.M stated
that the death had taken place 64 to 80 hours before post-nortem

exam nation. According to this opinion the nmurder was comitted sone time
on 16.10.1974. 1t is difficult to believe that a person who had comitted
the nmurder and had left the dead body in one of the roons, will be visiting
the said house again and again for three days only to bury the dead body in
the same house after getting a pit dug.

Wy and how PW 2 and 3 went to inform PW9, the owner of the house about
the foul snmell when the appellant was not there, has remained a mystery.
The evidence of PW2 and PWB cannot be accepted because they allege a highly
i mpr obabl e conduct on the part of the appellant. On behalf of the
appel l ant, it was suggested that PW9 took undue interest, no sooner dead
body was di scovered, to save his son PW9, because the portion of the house
till 16.10.1974, was notin exclusive possession of the appellant. It was
poi nted out that the PW9 produced the main w tnesses PWM, PW and PWB, the
sanme ni ght before PWB1, the Sub-Inspector, which was unusual in the facts
and circunstances of the case.

So far the next circunstantial evidence alleged against the appellant is
that he was seen withthe deceased on a notorcycle on 16.10. 1974 at bus
stop of village Adcini by Jit Kumar (PW9). PWY has stated that he had seen
the appellant with/'the victimon 16.10.1974 going on a notorcycle. But the
Trial Court rejected his evidence saying that he was admittedly related to
the deceased. The father and other relations of the deceased were searching
hi m si nce 16. 10. 1974, but PW) never informed them that he had seen Gul shan
Rai on 16.10. 1974 going on a notorcycle along with the appellant. The Tria
Court pointed out that he was a stock witness, as he had appeared in nore
than five cases for the prosecution, which fact was denied by him but

| ater proved. The Hi gh Court accepted the evidence saying that his evidence
cannot be rejected nmerely on the ground that he was related to the victim
According to us, the Trial Court was justified in not placing reliance on
the evidence of PW), for the reasons nentioned above. Any person related to
the deceased in a small place |ike Adchini, in normal course would have

i nforned, when search was being nmade for the victim for three days, that
he had seen himgoing with the appellant on a notorcycle. Apart fromthat
in normal course no one is required to appear for five tines, as a
prosecution witness in different cases. This fact was deni ed by PW for
reasons best knows to him but the Trial Court on basis of material on
record found it to be correct.

So far the recovery of articles fromthe house in question, including a
glass with the fingerprints of the appellant is concerned, it is not of
much consequence. The appellant being a class friend of PW9, the son of
the owner of the house, was visiting off and on, the rooms, which he had
taken on rent. But the fact remains, that if the appellant had cone in

excl usi ve possession of those roons, in normal course, he would have
brought furniture and other articles including the readymade garnents for
whi ch he had taken the roons from PW9. We have al ready nentioned above
that no expl anation has been furnished on behalf of the prosecution that if
the appellant was in such a pressing need, for the remaining two roons, why
the readynmade garnents had not been stored in the three roons, which the
appel | ant had taken on 10.9.1974. Once the prosecution case, that five
roons were in exclusive possession of the appellant has been rejected,
nerely certain articles, belonging to the appellant were found in one of
the roons, shall not be an evidence of conclusive nature, on basis of which
it can be held that the appellant had commtted the nurder of Gul shan Rai

The High Court has relied on the signs of dragging of the body starting
fromthe roomupto the wall of the conpound. This circunstance does not
directly connect the appellant with the murder of Gul shan Rai. Whosoever
m ght have committed the murder of Culshan Rai in the room nust have
dragged himfromthe roomto the courtyard in order to put the dead body,
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inthe pit. Sone body did that. But the question is whether it has been
established that it was done by the appellant.

Then remains the extra judicial confession alleged to have been nade by the
appel | ant before PW8, Hans Raj, a scooter driver and PWBO, Uttam Si ngh

that he had hit the victimwith a 'Sarya’ at Adchini. The Trial Court

poi nted out that PWBO did not support the prosecution story and was
accordingly declared hostile. About PW38, Hans Raj, the Trial Court ob-
served that his evidence did not inspire confidence because the defence had
successfully proved on basis of records that he was a stock w tness of
police and had appeared in nore than 15 cases. The Trial Court further

poi nted out that he had been confronted, with his statenment recorded in the
Court of Shri J.D. Jain, Additional Sessions Judge, Del hi, wherein he had
admtted that he had been cited as prosecution witness in about 30 cases by
the police. The Trial Court further said that admittedly this w tness was
not on visiting terns with the appellant. He knew the appel |l ant casually,
bei ng a resident of Pahar Ganj where the appellant was |iving about 14
years earlier. In this background, it was highly inprobable, that the
appel l ant ‘wi | |- nake ‘extra judicial confessi on before PW3.

The only remaining circunstance to be dealt with is the alleged disclosure
made by the appellant and recovery of blood stained clothes belonging to
the appellant at his instance. In view of Section 27 of the Evidence Act,
there was no difficulty i'n accepting this evidence and to consider the sane
along with other circunstances if proved beyond all reasonabl e doubt. But
the unfortunate feature of the present case, which has also been noticed by
the Trial Court, is that many w t nesses who can be said to be the stock

wi t nesses to the police, have been produced on behal f of the prosecution to
prove inportant circunstances. In this back-ground the Court has to be very
cautions about the investigation done by the police in this case. The
circunst ance regardi ng the recovery of the bl ood stained clothes bel ongi ng
to the appellant, on the disclosure made by him has to be examined in the
background of the wi tnesses |like PW, PW and 30, PW2 and 3, on whomit is
difficult to place any reliance for the reasons mentioned above. It is not
possible to hold that the vital I'inks of the prosecution case which are
necessary to be proved before a finding can be recorded, that the chain of
evi dence is conpl ete, have been proved beyond reasonabl e doubt. If the

evi dence of PW2 and 3 are rejected, then the nain circunstantial evidence
that the appellant was in exclusive pos-sesion of the'roomin question and
he had got the pit dug by PW2 and 3 in which the dead body of the victim
was found in the night of 18.10.1974, shall be deened to have not been
proved.

Apart fromthat the other two inportant circunstances, which con-nection
the appellant, with the nurder of Gulshan Rai i.e, he was seen with Gulshan
Rai on 16.10. 1974 and that he made extra judicial confession before PW8 and
PWB0, having been rejected, his conviction cannot be sustained nmerely on
recovery of some of the articles belonging to the appellant in one of the
roons in question and all eged recovery of his clothes with blood stained
fromthe residence of the appellant.

For the reasons nentioned above, benefit of doubt has to be given to the
appel l ant. Accordingly, the appeal is allowed. The conviction and sentence
passed agai nst the appellant are sat aside. W are inforned that the
appel l ant has renmained in jail for about seven years. However, during the
pendency of this appeal, he has been directed to be released on bail. H's
bail bonds are cancell ed.

REVI EW PETI TION (CRL.) NO 241 COF 1981
The Review Petition (Crl.) No. 241 of 1981 is allowed and the order dated

12.10, 1979 passed by this Court in Special Leave Petition (Crimnal) No.
2123 of 1979 is recall ed.




