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A purported vertical difference of opinion in the admnistrative
hi erarchy in CBlI between the team of investigating officers and the |aw
of ficers on one hand and Director of Prosecution on the other hand on the
guestion as to whether there exists adequate evidence for judicial scrutiny in
the case of crimnal msconduct concerning Taj Heritage Corridor Project
i nvol ving 12 accused includi ng forner Chief Mnister has resulted in the
| egal stalemate which warrants interpretation of Section 173(2) Cr. PC.
BACKGROUND FACTS:

On 25.3.2003, the Utar Pradesh Governnent ‘started a project known
as Taj Heritage Corridor Project (hereinafter referred to as "the project") to
di vert the Yamuna and to reclaim75 acres between Agra Fort and the Taj
and use the reclainmed | and for constructing food plazas, shops and
amusement activities in terms of devel opment of Heritage Corridor for Taj
Trapezi um Zone (hereinafter referred to as the "TTZ") at Agra. This led to
the filing of an I.A No. 387 in Cvil Wit Petition No. 13381/84 pending in
this Court. Vide Order dated 16.7.2003 this Court observed that, it was
pai nful that the concerned persons in power are trying to danmage or
endanger the World Heritage by their hasty/ irregular/ illegal activities. By
the said order, this Court directed a detailed inquiry as to who cleared the
project, for what purpose it was cleared, and why it was cleared w thout the
sanction of the conpetent authority. This Court also inquired as to whether
their exists any illegality or irregularity and, if so, this Court called for the
nanes of the concerned officers/ persons. Accordingly by the said order, a
CBI inquiry was ordered. A report on the prelimnary inquiry was called for
fromCBl within four weeks

By Order dated 21.8.2003 in I.A No. 376 in Wit Petition (C No.
13381/84 this Court ordered CBlI to verify fromthe assets of the officers/
persons as to whether there was any flow of funds into their accounts from
the state exchequer. This order was passed on the basis of the confidentia
report submtted by CBl to this Court under which it was reported that a sum
of Rs. 17 crores were released fromthe state exchequer wi thout proper
sanction of the conpetent authority.

By Order dated 18.9.2003 in I.A No. 376 in Wit Petition (C) No.
13381/84 this Court after reciting the above facts noted the contents of the
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report submtted by CBl on 11.9.2003, which report recorded the follow ng
concl usi ons:

"15. An amount of Rs. 17 crores was unauthorisedly
rel eased by Shri R K. Sharnma, Secretary,

Envi ronment, U.P. wi thout the approval of the
departmental Mnister. (Ref. Para 3.1.E 4 page 64

and para 3.1.E 31, page 81)

16. Contrary to the provisions existing in the State
CGovernment which require that in case of every
non-recurring expenditure of Rs. 5 crores and

above, approval of the Expenditure Finance

Conmittee (EFC) of the State CGovernment is

requi red, no such approval was either sought or
obt ai ned before sanctioning the anount of Rs. 17
crores (Ref. Para 3.1.E 11, page 67).

17. An amount of Rs. 20 crores was sanctioned by Shr
Naseenuddi n Si ddi qui, the then M nister of
Environment, U.P. for rel ease w thout approval of
DPRs and techno-feasibility reports and w t hout

cl earance of the Expenditure Finance Conmittee

(EFC) of the State CGovernnent and CCEA

Government of India (Ref. Para 3.1.E. 39, page 86).

18. Shri Siddi qui subsequently tanpered with the file
and made interpolations i'n the Government records
with an objective to cover up the fact that he had
sanctioned Rs. 20 crores on 21/05/2003. (Ref. Para
3.1.E. 40 (1 and 2) page 87).

19. Shri Siddiqui \and Dr. V.K CQupta, the present
Secretary, Environment, U.P. pressurized Shr

Raj endra, Prasad, Under Secretary, Environnent
Departnent, U. P. who also tanpered with the file

and nade interpolations to cover the fact that the

M ni ster had sanctioned Rs. 20 crores. (Ref. Para
3.1. E 37, page 86).

20. Shri K.C. Mshra, Secretary, Environnent and
Forest Governnent of India tanmpered with the file

and nmade interpolations in Governnent records in
order to cover up his om ssions of not approving

the proposals of his Joint Secretary and Specia
Secretary for witing to the State Governnent for a
report and to ask themto carry out work only after
necessary approval s and cl earances. He obscured

sone portions of the notes dated 21/10/2002 and

08/ 05/ 2003 of Dr. Saroj, Additional Director

M nistry of Environment and Forest so as to show

that he was not a part of the decision nmaking and

had not shown his consent to the proposed project.
(Ref. Para 3.1.E 42 page 89).

21. Central Forensic Science Laboratory has given a
report that interpolations were nade in the files by
Shri Naseenuddi n Siddi qui, the then M nister,

U P., Shri Rajendra Prasad, Under Secretary, UP

and Shri K. C. Msra, Secretary, Environment and
Forests, CGovernnent of India (Ref. Para 3.1.G 21
pages 106-107 and 3.1.E. 44 (5-6), page 90)."

Accordingly, this Court inter alia directed CBl to register an FIR and
make further investigation in accordance with law. By the said order, CB
was al so directed to take appropriate steps for holding investigations agai nst
the former Chief Mnister, Ms. Mayawati, and M. Nasi muddi n Si ddi qui
former Mnister for Environnent, U. P.. CBl was also directed to make
i nvestigations against other officers nmentioned herei nabove. By the said
order the Incone Tax departnment was al so directed to cooperate with CBI in
further investigation. By the said order, CBlI was directed to take into
consi deration the provisions of the IPC, the Prevention of Corruption Act,
1988 and the Water (Prevention and Control of Pollution) Act, 1974.
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By order dated 19.7.2004 in I.A No. 376 etc. in Wit Petition (C No.
13381/84 this Court directed CBI to furnish a self-contained note in respect
of its findings against the officers of the State CGovernment/ Centra
CGovernment. CBlI was given eight weeks time to conplete the investigation
in respect of FIR No. RC 18 and three nmonths tinme was granted to conplete
the investigation in respect of FIR No. RC. 19.

By Order dated 25.10.2004 in I.A No. 376 etc. in Wit Petition (C
No. 13381/84 this Court noted that two disciplinary enquiries were required
to be instituted by the State CGovernment agai nst Shri Punia, former Principa
Secretary to CM, UP.. This was because CBl had submitted two distinct
notes. On 25.10.2004 the departnental enquiry on CBI note | stood
conpl et ed. However, |earned counsel appearing for the State of U P.
submitted that in the absence of CBI furnishing to the disciplinary authority
the statement of the forner Chief Mnister, the second disciplinary
proceedi ng could not be initiated by the State against Shri Punia. This aspect
is inportant. The case of Shri Punia was that he had acted under ora
instructions of the former Chief Mnister. This was required to be enquired
into by the departnental enquiry, therefore, the State requested CBlI to
furnish the statenent of the forner Chief Mnister which CBl had collected
during investigation under RC. 18. At that stage, tine was sought by the CB
on the ground that investigation into RC 18 was nearing conpl etion and that
CBI was awaiting |legal scrutiny of the matter. Therefore, this Court
adjourned the matter stating that the second disciplinary enquiry agai nst Shr
Punia arising out of CBI note Il stands deferred until availability of the
statement of the former Chief Mnister of the State. That statement was
ordered to be given to the State Governnment within three weeks. It was
further ordered that, if within three weeks CBI failed to make avail able the
said statenent then the State Government will proceed with the initiation of
di sci plinary enquiry against Shri- Punia on the basis of the material avail able.
Accordingly, this Court adjourned the matter stating that after |egal scrutiny
the report shall be submitted before this Court.

In the nmeantine, CBI subnmitted its report with detail ed Annexures
runni ng i nto hundreds of pages.

By order dated 14.3.2005 in I.A No. 431 in/'Wit Petition (Civil) No.
13381/ 84, since the report of CBI' was vol um nous, this Court-after going
t hrough the provisions of the Central Vigilance Commi ssion Act, 2003
(hereinafter referred to as the "CVC Act") directed the records relating to
prosecution of twelve accused be placed before the Central Vigil ance
Comm ssion (hereinafter referred to as the "CVC') for scrutiny and
recomendati on. CVC was added as a party. Basically this Court wanted
CVC to analyse the Report of CBI and give to the Court the sumary of
reconmmendati ons of various officers in the adm nistrative hierarchy of CB
as the Court was informed that there was di vergence of opinion between
them

To conpl ete the chronol ogy of orders passed by this Court, we may
point out that the Director, CBI submtted his Status Report as on
31.12.2004 to this Court in which he stated as foll ows;
"5, As regards investigation of RCO062003A0018, it
is subnmitted that as there was difference of opinion
between the officers of CBlI in relation to the inplication
of individuals in the case, the matter was referred to the
| earned Attorney General of India through the Mnistry
of Law for obtaining his esteened opinion in this case.
The | earned Attorney Ceneral has since given his
consi dered opinion that in absence of any evidence to
suggest crimnal nens rea on the part of any individua
and due to | ack of evidence of any pecuniary benefit to
any of the officers or any other person, the proper course
of action would be to take disciplinary action agai nst the
of ficers for their onmission and m sconduct. | have gone
through the report of investigation, coments of various
of ficers including the opinion of the Learned Attorney
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General and | am of the opinion that the evidence is not
sufficient to | aunch prosecution

6. As disciplinary action has already been initiated by
the authorities concerned on the direction of Hon' ble
Supreme Court, action will be taken by filing a closure
report under section 173 Cr. PC in the conpetent court

i ncorporating all the facts/ circunstances reveal ed during
the course of investigation."

CONTENTI ONS

Shri Krishan Mahaj an, | earned am cus curiae would submit that in the

instant case, at the present stage, the question is of investigation and not of
prosecution. Under the Code of Crimnal Procedure (Cr. PC), investigation
consists of : site inspection, ascertai nnent of the facts and circunstances of
the case, discovery and arrest of the suspected of fender, collection of

evi dence relating to the conm ssion of the offence which may consist of the
exam nation of various persons, the search and seizure and, lastly, formation
of opinion as to whether on the material collected there is a case to place the
accused before a Magistrate for trial, and if so, taking the necessary steps for
the sane by the filing of a charge-sheet under Section 173 Cr. PC. Learned
counsel submitted that the final step in the investigation, nanely, formation
of the opinion is to be of the officer in charge of the police station. This
aut hority cannot be del egated al though a provision entitling superior officers
to supervise or participate is there under Sections 158 and 173(3) Cr. PC.
Learned Counsel urged that the officer in charge of the police station or the
investigating officer is the sole person who has to formthe opinion under
Section 173 Cr. PCand file the police report. In this connection, |earned
counsel pointed out that in this case Shri D.C. Dw vedi, Deputy

Superi ntendent of Police, CBI, Anti Corruption Bureau, Lucknow was the

|.O. He had filed the F.1.R wth thirteen sheets attached to it, registering a
regul ar case after series of prelimnary reports subnitted to this Court in I.A
Nos. 376/03 and 431/05 filed by the am cus curiae. This case was assigned
tothe 1.0 by Shri K N Tiwari, Superintendent of Police, CBlI, Anti
Corruption Bureau, Lucknow. According to the |earned counsel, the

functions of the magistracy and the police are entirely different and though

in the circunstances of a given case the Magistrate nay or may not accept

the report, he cannot infringe upon the jurisdiction of the police by
conpelling the police to change its opinion. Learned counsel submits that a
field of activity reserved for the police and the executive has been expressly
carved out under the Cr. PC.

Learned counsel further submitted that, the 1.0 works under the entire

CBl hierarchy; that the S.P. works under his supervisory officer of DI G rank
internms of the CBI (Crinme) Mnual -2005 (hereinafter referred to-as the
“Manual "). But this entire administrative structure of the CBlI 'has to function
according to the provisions of the C&.PCin the matter of investigation, in the
matter of filing the charge-sheet/ final report under Section 173(2) and the
superior officers of CBlI cannot substitute the opinion of the S.P. if that

opi nion states that a case on the material gathered during the investigation
has been nmade out. Simlarly, if the S.P. opines on-the basis of the materia
collected that no case is made out, such an opinion cannot be substituted by
the higher hierarchy of the officers in CBl. In this connection, it is pointed
out that, in the present case, the FIR registered is for offences under Section
120B r/w Sections 420, 467, 468, 471 I PC as al so under Section 13(2) r/w
Section 13(i)(d) of the P.C. Act, 1988. It was urged that there are no separate
provisions in the Del hi Special Police Establishment Act, 1946 or the P.C

Act, 1988 as to the manner or the steps to be taken in the investigation of
such of fences and, therefore, though the investigation is conducted by the

CBI, the provisions under Chapter XIl of the C. PC would equally apply to

such investigation. Learned counsel submitted that the position of the entire
hi erarchy of CBI in the matter of filing of police report by the S.P. and
formati on of the opinion by the S.P. on the basis of the evidence collected
during the investigation is to be seen in the context of fair and inpartia

i nvestigation. He is the Oficer-in-charge of the police station. Learned




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

14

counsel, therefore, submtted that in a Suprenme Court nonitored

i nvestigation the S.P. has to file his report before the Suprene Court only
and not before the entire hierarchy of CBl whose only role is to supervise
investigation. This hierarchy of CBI, according to the | earned counsel

cannot nake the S.P. to change his opinion. They cannot substitute the

opi nion of the S.P. with their own opinion. Learned counsel further contend
that, in a Suprene Court nonitored investigation even where the report of

the S.P. is a closure report and the Director, CBI and Attorney CGeneral agree
with the opinion of the S. P., still it is the duty of the CBl to place the entire
material before the Supreme Court and it is for the Court to exam ne and be
satisfied that the authorities have reasonably come to such concl usi on.

It was next urged that the Director of Prosecution in the CBI has no
role to play at the stage of investigation which includes formation of an
opi nion by the S. P.

Shri Rao, |earned senior counsel on behalf of the CVC subnmitted that
pursuant to the directions of the Supreme Court dated 14.3.2005 CVC had
exam ned the records of CBI made available to it. The CVC had al so call ed
for furtherinformation fromCBI. After vetting the entire record, CVC had
submitted its report to thi's Court on 9.5.2005. Learned counsel subnitted
that under Section 8(1)(a) of the CVC Act, the CVC is enpowered to

exerci se superintendence over the functioning of CBI insofar as it relates to
the investigation of offences alleged to have been conmtted under the P.C
Act, 1988 and, therefore, when the CBI investigates under the P.C Act,
1988 against public servants serving in connection with affairs of a State
Covernment, such investigation is subject to the superintendence of CVC.
Thi s subm ssi on was nmade on behal f of "CVC because it was argued on

behal f of some of the accused that CVC had no power of superintendence of
cases involving public servants enployed in connection with affairs of the
State CGovernnent.

Learned counsel for CVC submitted that in order to fulfill the

responsi bility of exercising superintendence over the functioning of CB

insofar as it relates to investigations of offences under the P.C. Act, 1988,
the CVCis entitled to scrutinize investigation reports of the CBI at any stage
before filing of charge-sheets/ closure reports. For this purpose, CVCis
enpowered to i ssue suitable advice in cases under investigation. Such

advi ce, according to the | earned counsel, is in the nature of ‘an opinion, and
not a binding direction

On the facts of the case, |earned counsel for CVC urged - that, in the

present case the prelimnary inquiry as well as the investigation were

conducted by the CBlI against the fornmer Chief Mnister, officers of the State
Covernment and others under the direction of this Court. It was the Suprene
Court which had referred the matter to CVC and, therefore, the CVC was

bound to submit its report. In the circumnstances, |earned counsel 'submtted
that, it cannot be said that the report of the CVCis vitiated by any illegality
or irregularity since the Supreme Court has absolute power under Article

142 of the Constitution to pass any order as is necessary for doing conplete
justice in any cause or matter pending before it.

Shri Venugopal , | earned seni or counsel appearing on behal f of the

former Chief Mnister submtted that this Court should be |oathe to interfere

in investigation since it is a field of activity reserved for the police and the
executive. He submitted that, in the present case, we are still at the stage of

i nvestigation and unl ess an extraordi nary case of gross abuse of power is

made out, no interference is called for under Article 32 of the Constitution
Learned counsel further submitted that, in the present case, CVC had no role

to play, particularly since the case pertains to conduct of the officers who are
the enpl oyees of the State Governnment. Learned counsel submitted that

public servants serving in connection with affairs of the State Governnent

fell outside the powers of CVC. Learned counsel subnitted that, in any

event, CVC had no power to direct the manner in which CBl will conclude

the proceedi ngs. Learned counsel submitted that the opinion as to whether
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the case is made out for judicial scrutiny or not has to be the decision of CB
and unless there is gross abuse of power this Court should not intervene in
the field of investigation under Article 32 of the Constitution. Learned
counsel urged that, in the present case, there is no such gross abuse of power
made out, and, therefore, this Court should not interfere under Article 32 of
the Constitution.

| SSUE:

The key issue which arises for determnation in this case is: whether
on the facts and the circunstance of this case, the Director, CBl, who has not
gi ven his own i ndependent opinion, was right in referring the matter for
opinion to the Attorney CGeneral of India, particularly when the entire
i nvestigation and | aw of ficers’ teamwas ad idemin its opinion on filing of
the charge-sheet and only on the dissenting opinion of the Director of
Prosecution, whose opinion is also based on the interpretation of the |ega
evi dence, which stage has not even arrived. The opinion of the Director, CB
i s based solely onthe opinion of the Attorney Ceneral after the reference.

CASE LAW ON THE POAERS AND FUNCTI ONS COF THE
HI ERARCHY I'N CBI I N SUPREME COURT MONI TORED CASES:

In the case of H N’ Rishbud and Inder Singh v. The State of
Del hi this Court held that the Code of Crimnal Procedure provides not
nerely for judicial enquiry into or trial of alleged offences but also for prior
i nvestigation thereof. Section 5 of the Code shows that all offences shall be
investigated, inquired into, tried and otherwi se dealt with in accordance with
the Code. When information of the comm ssion of cognizable offence is
recei ved, the appropriate police officer has the authority to enter on the
investigation of the same. Thus, investigation is a nornal prelimnary for an
accused being put up for trial for a cognizable offence. Investigation usually
starts on information relating to the conmi ssion of an offence given to an
of ficer in charge of a police station and recorded under Section 154 of the
Code. If frominformation so received or otherw se, the officer in charge of
the police station has reason to suspect the conmm ssion of an offence, he or
hi s subordi nate has to proceed to the spot to investigate the facts and
circunst ances of the case, and if necessary to take neasures for the
di scovery and arrest of the offender. Under Section 155 the officer in charge
of a police station has the power of nmaking a search in any place for the
sei zure of anything believed to be necessary for the purpose of investigation
A subordinate officer may be deputed by himfor that purpose. The
i nvestigating officer has also the power to arrest the person-under Section 54
of the Code. It is inportant to notice that where theinvestigation is
conducted not by the officer in charge of the police station but by a
subordi nate officer such subordinate officer has to report the result of the
i nvestigation to the officer in charge of the police station. I'f, upon the
conpletion of the investigation it appears to the officer in charge of the
police station that there is no sufficient evidence, he nmay decide to rel ease
the suspected accused. If, it appears to himthat there is sufficient evidence
or reasonable ground to place the accused on trial, he has to take necessary
steps under Section 170 of the Code. In either case, on conpletion of the
i nvestigation he has to subnmit a report to the Magistrate under Section 173
of the Code in the prescribed form Thus, under the Code, investigation
consi sts of proceeding to the spot, ascertainment of the facts and
circunst ances of the case, discovery and arrest of the suspected of fender
coll ection of evidence and formation of the opinion as to whether on the
material collected there is a case to place the accused before a Magistrate for
trial, and if so, taking the necessary steps for the sane by the filing of a
charge-sheet under Section 173. The scheme of the Code shows that while it
is permssible for an officer in charge of a police station to depute sone
subordi nate officer to conduct sonme of these steps in the investigation, the
responsibility for each one of the above steps is that of the officer in charge
of the police station (see Section 168 of the Code). This Court had
categorically stated in the above judgnent that, the final step in the
i nvestigation, nanmely, the formation of the opinion as to whether or not there
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is a case to place the accused on trial is to be of the officer in charge of the
police station and this function cannot be del egated. This Court

unequi vocal |y observed that, there is no provision for del egation of the

above function regarding formation of the opinion but only a provision

entitling the superior officers to supervise or participate under Section 551
(corresponding to Section 36 of the present Code). This Court further held

that, a police report which results froman investigation as provided for in
Section 190 of the Code is the material on which cognizance is taken. But
fromthat it cannot be said that a valid and | egal police report is the
foundation of the jurisdiction of the court to take cogni zance.

In the case of Abhi nandan Jha & O's. v. Dinesh Mshra this
Court held that when a cogni zable offence is reported to the police they may
after investigation take action under Section 169 or Section 170 Cr. PC. |If
the police thinks that thereis no sufficient evidence against the accused, they
may, under Section 169 rel ease the accused fromcustody or, if the police
thinks that there i's sufficient evidence, they may, under Section 170, forward
the accused to a conpetent Magistrate. In either case the police has to
submit a report of the action taken, under Section 173, to the conpetent
Magi st rat'e who considers it judicially under Section 190 and takes the
foll owi ng-action:
(a) If the report is a charge-sheet under Section 170, it is
open to the Magistrate to agree with it and take
cogni zance of the offence under Section 190(1)(b); or
decline to take cogni zance. But he cannot call upon
the police to subnmit a report that the accused need
not be proceeded agai nst on the ground that there was
no sufficient evidence.
(b) If the report is of the action taken under Section 169,
then the Magi strate may agree with the report and
cl ose the proceedings. If he disagrees with the report,
he can give directions to the police under Section
156(3) to nmake a further investigation. If the police,
after further investigation subnmts a charge-sheet, the
Magi strate may foll ow the procedure where the
char ge- sheet under Section 170 is filed; but if the
police are still of the opinion that there was no
sufficient evidence agai nst the accused, the
Magi strate may or nmay not agree with it. \Were he
agrees, the case against the accused is closed. Were
he di sagrees and forms an opinion that the facts
mentioned in the report constitute an of fence, he can
t ake cogni zance under Section 190(1)(c). But the
Magi strate cannot direct the police to subnit a
char ge- sheet, because the submi ssion of the report
depends entirely upon the opinion formed by the
police and not on the opinion of the Magistrate. If the
Magi strate disagrees with the report of the police he
can take cogni zance of the offence under Section
190(1)(a) or (c), but, he cannot conpel the police to
forma particular opinion on investigation and subnit
a report according to such opinion

Thi s judgnent shows the inportance of the opinion to be formed by the

officer in charge of the police station. The opinion of the officer in charge of
the police station is the basis of the report. Even a conpetent Magistrate
cannot conpel the concerned police officer to forma particular opinion. The
formati on of the opinion of the police on the material collected during the

i nvestigation as to whether judicial scrutiny is warranted or not is entirely
left to the officer in charge of the police station. There is no provision in the
Code enmpowering a Magistrate to conpel the police to forma particular

opi nion. This Court observed that, although the Magi strate nay have certain
supervi sory powers under the Code, it cannot be said that when the police
submits a report that no case has been nmade out for sending the accused for
trial, it is open to the Magistrate to direct the police to file a charge-sheet.
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The formation of the said opinion, by the officer in charge of the police
station, has been held to be a final step in the investigation, and that fina
step has to be taken only by the officer in charge of the police station and by
no ot her authority.

In the case of Union of India and Ors. v. Sushil Kumar Mdi and
Os. investigation was entrusted to CBlI in the fodder scam case by the
Hi gh Court to ensure proper and honest performance of duty by CBI. This
Court directed CBlI officers to informthe Chief Justice of the Patna High
Court about the progress of the investigation and to obtain his directions if
so required for conducting the investigation. The Joint Director of CB
submitted his report on the investigation carried out by himto the Chief
Justice of the H gh Court. The Hi gh Court found that the Director was trying
tointerfere with the investigation and, therefore, the H gh Court directed that
all reports of the CBlI officers shall be submitted directly to the court w thout
being forwarded to the Director, CBI. This order of the H gh Court was
chal l enged. It was held that the Director, CBI was responsible and
accountable for the proper investigation of the case and, therefore, he cannot
be excluded fromthe investigation. It was, however, observed that the
Director, CBlI was duty-bound to nmake a fair, honest and conplete
i nvestigation and officers associated with the investigation have to function
as menbers of a cohesive teamengaged in common pursuit of such an
i nvestigation so as to uphold the majesty of the | aw and preserve the rul e of
law. It was held that, in case of any difference of opinion between officers of
CBl in respect of the investigation, final decision would not be taken by the
Director hinself or by the Director nerely on the opinion of Lega
Department of the CBlI, but the natter woul d be deci ded according to the
opi nion of the Attorney CGeneral of India for the purpose of investigation and
filing of the charge-sheet against any such individual. In that event, the
opi ni on woul d be sought from the Attorney General after making avail abl e
to himof the opinions expressed on the subject by the persons associ ated
with the investigation as a part of the materials. W quote herei nbel ow paras
13 and 14 of the said judgment:
"13. W& meke it clear that in case of any difference of
opi ni on between the officers of the CBI in relation to the
implication of any individual in the crimes or any other
matter relating to the investigation, the final decision in
the matter woul d not be taken by the Director, CBI
hi msel f or by himmerely on the opinion of the Lega
Department of the CBlI; and in such a situation, the
matter woul d be deternined according to the opinion of
the Attorney General of India for the purpose of the
i nvestigation and filing of the charge-sheet agai nst any
such individual. In that event, the opinion would be
sought fromthe Attorney General after making avail able
to himall the opinions expressed on the subject by the
persons associated with the investigation as a part of the
mat eri al s.

14. |1t appears necessary to add that the Court, in this
proceeding, is concerned with ensuring proper and honest
performance of its duty by the CBI and not the nerits of
the accusations being investigated, which are to be
determ ned at the trial on the filing of the charge-sheet in
the conpetent court, according to the ordinary procedure
prescribed by law. Care must, therefore, be taken by the
Hi gh Court to avoid naking any observation whi ch nmay

be construed as the expression of its opinion on nerits
relating to the accusation agai nst any individual. Any
such observation nmade on the nerits of the accusation so
far by the Hi gh Court, including those in Para 8 of the

i mpugned order are not to be treated as final, or having
the approval of this Court. Such observations shoul d not,
in any manner influence the decision on nerits at the tria
on the filing of the charge-sheet. The directions given by
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this Court in its aforesaid order dated 19.3.1996 have to
be understood in this manner by all concerned, including
the H gh Court."

This position was clarified in the case of Union of India and Os. v.
Sushil Kumar Modi and Ors. . It was observed that the nature of the PIL
proceedi ngs before the Patna Hi gh Court in the fodder scam case was
sonmewhat simlar to the proceedings in Vineet Narain's case. It was
observed by this Court that, the performance of the PIL proceedings is
essentially to ensure perfornmance of statutory duty by the CBI. The duty of
the court in such proceedings is to ensure that CBI and ot her governnent
agencies do their duty in conformty with |aw. According to the Code, the
formati on of the opinion as to whether or not there is a case to place the
accused for trial is that of the police officer making the investigation and the
final step in the investigation is to be taken only by the police and by no
other authority. It was observed that, in order to ensure conpliance of this
aspect of the Code, the directioons were issued fromtine to tine to CBI that
in case of difference of opinion-at any stage during the investigation, the
final deci'sion shall be of the Attorney General on reference being nade to
himon the difference of opinion between the officers concerned. This Court
further observed in that case that the H gh Court was only required to ensure
that the Director, CBI did not close any investigation based only upon his
i ndi vi dual opinion, if there be any difference of opinion between the
Director, CBI and the other officers concerned in the CBI

In Vineet Narain and O's. v. Union of India and Anr. certain
neasures by way of checks and bal ances were recommended by this Court
to insulate CBI fromextraneous influence of any kind. It was observed that,
unl ess a proper investigation is mde followed by a proper prosecution the
rule of law will |ose significance. Accordingly, directions were issued til
such tinme as the legislature steps in by way of proper |egislation. One of the
poi nts which arose for determ nation inthat case was the significance of the
word "superintendence" in Section 4 of the Del hi Special Police
Est abl i shment Act, 1946. It was held that the overall superintendence of
CBl vests in the Central Government and, therefore, by virtue of Section 3
of that Act the power vested in the Central Government to specify the
of fences or classes of offences which are to be investigated by CBI. But
once that jurisdiction is attracted by virtue of the notification under
Section 3, the actual investigation is to be governed by the statutory
provi si ons under the general |aw applicable to such investigation and the
power of the investigator cannot be curtailed by the executive instructions
i ssued under Section 4 by the Central CGovernnent. The genera
superintendence over the functioning of the Directorate/ departnment and
specification of the offences to be investigated by CBlI is not the sane thing,
therefore, the Central CGovernnent is precluded fromcontrolling the
initiation and the actual process of investigation. 1t was held that, the word
"superintendence" in Section 4(1) cannot be construed in a wi der sense to
permt supervision of the actual investigation of an of fence by CBI
Therefore, the Central Governnment was precluded fromissuing any
direction to CBlI to curtail or inhibit its jurisdiction to investigate an offence
specified in the notification issued under Section'3 by a directive under
Section 4(1) of the Del hi Special Police Establishment! Act, 1946. The
constitution of the CVC flowed fromthe judgment of this Court in Vineet
Narain6 (supra). It is in this judgnment that a direction was given to the
Central Governnment by this Court for granting statutory status to the CVC

In the case of Union of India wv. Prakash P. Hinduja and anr
this Court has held that the provision contained in Chapter X1 Cr.PC shows
that detailed and el aborate provisions have been made for securing an
i nvestigation into an of fence of which information has been given. The
manner and the nethod of conducting the investigation are left entirely to
the officer in charge of the police station. A Mgistrate has no power to
interfere with the sanme. The formation of the opinion whether there is
sufficient evidence or reasonabl e ground of suspicion to justify the
forwardi ng of the case to a Magistrate or not, as contenplated by Sections
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169 and 170, is to be that of the officer in charge of the police station and a
Magi strate has absolutely no role to play at this stage. Simlarly, after

conpl etion of the investigation while naking a report to the Magistrate

under Section 173, the requisite details have to be submitted by the officer in
charge of the police station without any kind of interference or direction of a
Magi strate and this will include an opinion regarding the fact whether any

of fence appears to have been committed and, if so, by whom as provided by
clause (d) of sub-section (2)(i) of Section 173 Cr. PC. These provisions are
appl i cabl e even in cases under the P.C. Act, 1988 vide Section 22 thereof.

The Magistrate is not bound to accept the final report subnmtted by the

police and if he feels that the evidence and the material collected during the
i nvestigation justify prosecution of the accused, he may not accept that

report and take cogni zance of the offence and sumon the accused, which

woul d not constitute interference with the investigation as such. In the said
judgrment, it was further observed, relying upon the judgment in Vineet

Nar ai n6 (supra), that once the jurisdiction is conferred on CBI to investigate
an of fence by virtue of notification under Section 3 of the Act, the powers of

i nvestigation are governed by the statutory provisions and they cannot be
curtai ned by any executive instruction issued under Section 4(1) of the Delh
Speci al  Police Establishnment Act, 1946.

Anal yses of the above judgnents show that there is a clear-cut and
wel | - dermar cat ed sphere of activities in the field of crine detection and crine
puni shment. Investigation of an offence is the field reserved for the
executive through the police departnent, the superintendence over which
vests in the State Governnent. The executive is charged with a duty to keep
vi gil ance over law and order situation. 1t is obliged to prevent crine. |If an
offence is committed allegedly, it isthe State’'s duty to investigate into the
of fence and bring the offender to book. Once it investigates through the
police department and finds an offence having been commtted, it is its duty
to collect evidence for the purposes of proving the offence. Once that is
conpl eted, the investigating officer submits report to the court requesting
the court to take cogni zance of the offence under Section 190 Cr.PC and his
duty cones to an end. Therefore, there is a well-defined and well -
demarcated functions in the field of crime detection and its subsequent
adj udi cation by the court. Lastly, the term"investigation" under Section
173(2) of the Cr.PC includes opinion of the officer in charge of the police
station as to whether there is sufficient evidence or reasonable ground of
suspicion to justify the forwarding of the case to the concerned court or not.
This opinion is not |egal evidence. At the stage of Section 173(2) the
guestion of interpretation of |egal evidence does not arise. In any event, that
function is that of the courts.

CASE LAWON THE RCLE OF OFFI CER I N CHARGE OF THE
POLI CE STATI ON

In the case of K. Veeraswam v. Union of India and Ors. this
Court observed vide para 76 as foll ows:
"76. The charge sheet is nothing but a final report of
police officer under Section 173(2) of the CrPC The
Section 173(2) provides that on conpletion of the
i nvestigation the police officer investigating into a
cogni zabl e of fence shall subnmit a report. The report nust
be in the formprescribed by the State Governnent and
stating therein (a) the names of the parties; (b) the nature
of the information; (c) the nanes of the persons who
appear to be acquainted with the circunstances of the
case; (d) whether any offence appears to have been
conmitted and, if so, by whom (e) whether the accused
has been arrested; (f) whether he had been rel eased on his
bond and, if so, whether with or without sureties; and (g)
whet her he has been forwarded in custody under Section
170. As observed by this Court in Satya Narain Misad
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and Ors. v. State of Bihar (1980) 3 SCC 152; that the
statutory requirenent of the report under Section 173(2)
woul d be conplied with if the various details prescribed
therein are included in the report. This report is an
intimation to the nagistrate that upon investigation into a
cogni zabl e of fence the investigating officer has been able
to procure sufficient evidence for the court to inquire into
the of fence and the necessary information is being sent to
the court. In fact, the report under Section 173(2)
purports to be an opinion of the investigating officer that
as far as he is concerned he has been able to procure
sufficient material for the trial of the accused by the
court. The report is conplete if it is acconpanied with al
the docunents and statenents of w tnesses as required by
Section 175(5). Nothing nore need be stated in the report
of the Investigating Oficer. It is also not necessary that
all the details of the offence nmust be stated. The details of
the of fence are required to be proved to bring honme the
guilt to the accused at a later stage i.e. in the course of the
trial of the case by adduci ng acceptabl e evi dence."

(enphasi s suppli ed)

In the case of Kaptan Singh and Os. v. State of MP. and Anr.
this Court held vide para 5 as foll ows:
"5. From a conspectus of the above decisions it follows
that the revisional power of the High Court while sitting
in judgnent over an order of acquittal should not be
exerci sed unless there exists a manifest illegality in the
judgrment or order of acquittal or there is grave
m scarriage of justice. Read in the context of the above
principle of aw we have no hesitation in concluding that
the judgnent of the trial court in the instant case is
patently wong and it has caused grave niscarriage of
justice. The High Court was therefore fully justified in
setting aside the order of acquittal. Fromthe judgnent of
the trial court we find that one of the grounds that |argely
weighed with it for acquitting the appellants was that an
I nspector of CID who had taken up the investigation of
the case and was exanined by the defence (DW 3)
testified that during his investigation he found that the
story as nmade out by the prosecution was not true-and on
the contrary the plea of the accused (appellants) that in
the night of the incident a dacoity with rmurder took place
in the house of Baijnath by unknown crininals and the
appel l ants were inplicated falsely was true. It is trite that
result of investigation can never be |egal evidence; and
this Court in Vijender v. State of Delhi (1997)6 SCC 171
made the follow ng comments while dealing with this
i ssue:

"The reliance of the trial Judge on the result
of investigation to base his findings is again
patently wong. If the observation of the tria
Judge in this regard is taken to its | ogica
conclusion it would nean that a finding of
guilt can be recorded agai nst an accused
without a trial, relying solely upon the police
report submtted under Section 173 CrPC,

which is the outcome of an investigation.

The result of investigation under Chapter

XI'l of the Crimnal Procedure Code is a
conclusion that an Investigating Oficer

draws on the basis of materials collected
during investigation and such concl usion

can only formthe basis of a conpetent court
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to take cogni zance thereupon under Section
190(1)(b) CrPC and to proceed with the case
for trial, where the materials collected
during investigation are to be translated into
| egal evidence. The trial court is then
required to base its conclusion solely on the
evi dence adduced during the trial; and it
cannot rely on the investigation or the result
thereof. Since this is an elenentary principle
of crimnal law, we need not dilate on this
poi nt any further’." (enphasi s suppli ed)

In the case of R Sarala v. T.S. Velu and Os. the facts were as
follows. A young bride conmtted suicide within seven nonths of her
marriage. An inquiry under Section 174(3) Cr.PC was held. The Magistrate
conducted the inquiry and submtted a report holding that due to nenta
restl essness she had conmtted suicide and no one was responsible. He
further opined that her death was not due to dowy demand. However, the
police continued with the investigation and subnitted a challan agai nst the
husband of the deceased and his nother for the offence under
Sections 304 B and 498 A I PC. The father of the deceased was not satisfied
with the challan as the sister-in-law and the father-in-law were not arraigned
as accused. Therefore, the deceased’ s father noved the H gh Court under
Section 482 Cr.PC. /A Single Judge of the High Court directed that the
papers be placed before the Public Prosecutor. He was asked to give an
opi nion on the matter and, thereafter, the court directed that an anended
charge-sheet should be filed in the concerned court. This court held as
foll ows:
"In this case the H gh Court has comritted an illegality
in directing the final report to be taken back and to file a
fresh report incorporating the opinion of the Public
Prosecutor. Such an order cannot stand |egal scrutiny.
The formation of the opinion, whether or not there is a
case to place the accused on trial, should be that of the
officer in charge of the police station and none el se.
There is no stage during which the investigating officer is
legally obliged to take the opinion of a Public Prosecutor
or any authority, except the superior police officer in the
rank as envisaged in Section 36 of the Code. A Public
Prosecutor is appointed, as indicated in Section 24 CrPC,
for conducting any prosecution, appeal or other
proceedings in the court. He has also the power to
wi t hdraw any case fromthe prosecution with the consent
of the court. He is the officer of the court. Thus the
Public Prosecutor is to deal with a different field-in the
admi ni stration of justice and he is not involved in
investigation. It is not the schene of the Code for
supporting or sponsoring any conbi ned operation
bet ween the investigating officer and the Public
Prosecutor for filing the report in the court."

(enphasi s suppli ed)

APPLI CATI ON OF THE ABOVE CASE LAW TO THE FACTS OF
THI S CASE

At the outset, we may state that this Court has repeatedly enphasized
in the above judgments that in Suprene Court monitored cases this Court is
concerned with ensuring proper and honest performance of its duty by CB
and that this Court is not concerned with the merits of the accusations in
i nvestigation, which are to be determned at the trial on the filing of the
charge-sheet in the conpetent court, according to the ordinary procedure
prescribed by law. Therefore, the question which we have to decide in the
present case is whether the administrative hierarchy of officers in the CBl, in
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the present case, have perforned their duties in a proper and honest nmanner.

As stated above, the fornation of the opinion, whether or not there is
a case to place the accused on trial, should be that of the officer in charge of
the police station and none el se. Under the CBI Manual, the officer in charge
of the police stationis the S.P.. In this connection, we quote hereinbel ow the
CBlI Manual , which though not binding on this Court in Suprene Court
noni tored cases, nonethel ess, the said Manual throws |ight on the
controversy in hand. We quote clauses 6.1 and 19.15 of the CBI (Crine)
Manual - 2005 her ei nbel ow.
"Dl RECTOR, CBI\027Matters to be shown to DCB

6.1 Director, CBlI should be inforned of all inportant
matters and his advice or instructions obtai ned wherever
this is considered necessary by Special Director,
Additional Director, Joint Directors, DIsG Director of
Prosecution, Director, CFSL and other Senior Oficers.

In particular, the follow ng matters should be referred to
him"

"19.15 SP's Report is a very inportant docunment and

shoul d be prepared personally by the SP in the

prescribed format. The concerned Departnents/

CGover nent Undert akings assess the CBlI investigation

of their cases solely on the basis of the SPs Reports. The
report should be grammatically correct, clear and

unanbi guous. The report should be brief w thout

repetitions and should contain all necessary data. The
internal differences of opinion anbng CBI Oficers

should not find nmentionin the SP's Report, which should
advance all argunents to justify the final order passed by
the Conpetent Authority in the CBI. The fina

recomendati on shoul d be precise. If sanction is

required, the relevant Section (including sub-section) of

| aw under whi ch sanction is required should be

mentioned with brief grounds. In some of the cases,

charge sheets cannot be filed and only conpl aints by
certain statutory authorities can be filed in the Court. In
such cases, the relevant section prescribing the filing of a
conpl ai nt should be mentioned in the SP's Report. It

shoul d be borne in mnd by the SP that the efficiency and
the quality of work done by the CBI woul d be viewed

mainly on the basis of the SPs Report and, therefore, no
effort should be spared to make it factually correct,
systematic, cogent and | ogical." (enphasi's suppli ed)

In the present case, the investigating teamconsisted of the 1.0, S. P.,
D.I.G, Joint Director and Additional Director CBI. In the present case, the
| aw of ficers consisted of D.L.A. and A L.A . In the present case, the entire
investigating teamas well as the said |aw officers-are ad idemin their mnd
They have reconmmended prosecution. It is only the Director of Prosecution
and the Sr. P.P. who have opined that a closure report should be filed. It nmay
be noted that Sr. P.P. does not find place in clause 6.1 which refers to the
adm nistrative hierarchy of CBI. Further, the Director of Prosecution is the
only officer who had dissented fromthe opinion of the investigating team
including the S.P.. It appears that this opinion is also based only on
interpretation of |egal evidence. Mreover, as can be seen fromthe Status
Report dated 31.12.2004, the Director, CBI has not given his independent
opi nion. He has nerely relied upon the opinion of the Attorney CGeneral. W
can understand the Director, CBI expressing an opinion and then referring
the matter to the Attorney General. Under the above circunstances, we are
of the viewthat, there was no difference of opinion in the matter of
i nvestigati on between the concerned officers of CBlI and, therefore, there
was no question of the Director, CBI referring the matter to the Attorney
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General of India. As stated by this Court in the case of R Sarlal0O (supra),
the formation of opinion, whether or not there is a case to place the accused
on trial has to be of the officer in charge of the police station. One fails to
under stand why an opinion of Sr. P.P. had been taken in the present case. He
is not a menber of the hierarchy. The S.P. is not legally obliged to take his
opi nion. In the circunmstances, when there was no difference of opinion in

the concerned team the question of seeking opinion of the Attorney Genera
did not arise. Lastly, even under clause 19.15 of the CBI Manual it is
expressly stated that the report of the S.P. should be prepared personally by
the S.P. and that the internal differences of opinion anobng CBI Oficers
should not find place in the SPs Report. As stated above, CBI was required
to follow the procedure in Cr.PC. The result of the investigation by the
police is not |legal evidence. Keeping in mnd the schene of Sections 168,

169, 170 and 173 of the Cr.PC, in the facts and circunstances of this case,
we direct the entire material collected by CBI along with the report of the
S.P. to be placed before the concerned court/ Special Judge in terns of
Section 173(2) Cr.PC. The decision to accept or reject the report of the S.P
shal | be that of the concerned court/ Special Judge, who will decide the
matter (in accordance with | aw

Bef ore concl udi ng two points- need clarification. Under Article 142 of
the Constitution, this Court is enpowered to take aid and assistance of any
Aut hority for doing conmplete justice in any cause or matter pendi ng before
it. In the present case, at one stage of the matter, volum nous records were
pl aced by CBI before this Court along with the recomendations of its
of ficers. To vet and analyse the naterial, this Court essentially directed
CVC to study the material, analyse the findings and give its
reconmendati ons as to the manner in which the investigations have been
carried out. Since CVC has fairly stated before this Court that its advice is
only in the nature of an opinion-which is not a binding direction in this case,
we are not required to exam ne the scope of the CVC Act, 2003. Secondly,
in our earlier order, we have given tinme to CBlI to conplete |egal scrutiny
when we were told that there was difference of opinion in the adm nistrative
hi erarchy of CBI. However, after going through the recomrendati ons of the
above officers, we are of the view, as stated above, that there was no
di fference of opinion of the concerned officers and, therefore, there was no
guestion of reference to the Attorney General. W reject the Status Report
dated 31.12.2004 as it is a charade of the perfornance of duty by the CBI
Thus, a case for judicial review is nmade out.

We, accordingly, direct the CBl to place the evidence/ nateria

col l ected by the investigating teamalong with the report of the S.P. as
requi red under Section 173(2) Cr.PC before the concerned court/ Specia
Judge who will decide the matter in accordance with ' law. It is necessary to
add that, in this case, we were concerned with ensuring proper and honest
performance of duty by the CBlI and our above observations and reasons are
confined only to that aspect of the case and they should not be understood as
our opinion on the nerits of accusation being investigated. W do not w sh
to express any opinion on the recomendations of the S .P.. It is made clear
that none of the other opinions/ recomendations including that of the
Attorney General of India, CVC shall be forwarded to the concerned court/
Speci al Judge.

In the matters after matters, we find that the efficacy and ethics of the
governmental authorities are progressively com ng under chall enge before
this Court by way of PIL for failure to performtheir statutory duties. If this
continues, a day might come when the rule of law wi |l stand reduced to
"a rope of sand".

The above Interlocutory applications are accordingly di sposed of.




