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ACT:

I ncome-tax Act, 1961, s. 147, 148 and 151-1ssue of notice
under s. 148-Assessnent of escaped i ncone-Requirement of s.
147(a) and (b) nust be satisfied and reasons recorded before
the issue of notice under s.” 148-Report- to ~Conm ssioner
under s. 151(i) must discl ose existence of grounds for issue
of notice-Conm ssioner nust apply mnd  before granting
sancti on.

HEADNOTE

The appellant, a partnership firm filed its return of
income for the assessnent year 11960-61 and subsequently
produced before the Incometax Officer-its rel evant books of
accounts and papers. It also produced before him the
statement showing various creditors from whom it had
borrowed on Hundis during the accounting year in - question

giving full nanes and addresses of the alleged creditors.

After enquiry the Incometax O ficer nade an assessment. On
June 3, 1966 the Income-tax Oficer issued to the appellant
a notice wunder s. 148 of the Incone-tax Act,| 1961. The
notice was issued after four years but before 8 years of the
end of the original assessnent year. The appel | ant
challenged the wvalidity of the notice as well as the

proceedi ngs taken on the strength of that notice ina wit
petition under Arts. 226 and 227 of the Constitution. The
Hi gh Court dism ssed the petition. By special |eave appea
was filed in this Court. On direction given by the Court
the report submtted by the Income-tax Oficer to the
Comm ssioner and the Conmissioner’s order thereon were

pr oduced. In the report it was said that it appeared that
the alleged creditors of the appellant were name | enders and
transacti ons wer e bogus; hence pr oper i nvestigation

regardi ng those | oans was necessary. Question No. 8 on the
report was whether the Conmi ssioner was satisfied that the
case was fit for the issue of notice under s. 148. Agai nst
this the conmi ssioner had noted 'yes’. On these facts this
Court,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

HELD : Under s. 148 and s. 151(2) the Incone-tax O ficer
Must record his reasons for issuing the notice under s. 148.
There nust be prina facie grounds for taking action under s.
148 Further before issuing such a notice the provisions of
cis. (a) and (b) of s. 147 nust be satisfied. [447 B, FE

In this case the Income-tax Oficer appears to have had a
vague feeling that the transactions were bogus and that the
al l eged creditors were only nane | enders. According to him
proper investigation regarding the |oans was necessary.
That is not the same thing as saying that there ,are reasons
to issue notice under s. 148. [447 A-(

In these circunstances it could not be held that the Income-
tax O ficer had any material before himwhich could satisfy
the requirenents of either cl. (a) or cl. (b) of s. 147.
Therefore he could not have issued a notice under s. 148.
Further the report submitted by himunder s. 151(2) did not
mention any reason for coming to the conclusion that it was
a fit case for the issue of the notice under s. 148. The
Conmi ssi oner -~ al so-mechani cal |y accorded perm ssion. Thus
the inportant safeguards provided.in ss. 147 and 151 were
lightly treated by the incone-tax Officer as well as by the
Conmmi ssi oner. [447 F-448 B]

The appeal nust accordingly be all owed.

443

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeal No. 1311 of 1967.
Appeal by special leave fromthe judgment and order dated
January 17, 1967 of the Patna Hi gh Court in C.WJ.C No. 952
of 1966.

M C. Chagla, N. D. Karkhanis, S. P. Chowdhury, ' Bhuvanesh
Kumari, for the appellant.

S. C. Manchanda, R N. Sachthey and B. D. Sharma, for the
respondent .

The Judgrment of the Court was delivered by

Hegde, J. This is an assessee’s, appeal by special |eave
agai nst the judgnent of the Hi gh Court of Patna dism ssing
in limni its wit petition under Arts 226 and 227 of the
Constitution of India.

The assessee is having construction contracts under the
Rai lways as well as the Governnent. It is a partnership
firm For the assessnent year 1960-61, relevant to - the
accounting year 1959-60, after the assessee subnitted its
income-tax return, it was asked by the Income-tax O ficer
during the incone-tax assessnent proceedings to produce
before him its books of account and the other relevant
papers. The assessee al so produced before hima statenent
showing various creditors fromwhomit had borrowed on
Hundis during the accounting year in question. In that
statenment it gave the lull names and address of the alleged
creditors. After enquiry, the assessee’s total inconme was
assessed at Rs. 69, 886/-. On June 3, 1966, the  1st
respondent (lnconme-tax Oficer Ward 'A,, Muzaf f arpur)
issued to the assessee a notice under s. 148 of the |ndian
I ncome-tax Act, 1961. The material portion of that notice
reads as follows

"Notice under s. 148 of the Income-tax Act, 1961

I ncome- Tax O ficer, Mizaffarpur
Dat ed, the 3-6-1966.

TO
M's. Chugamal Rajpal, Mizaffarpur
Whereas (1) have reason to believe that vyour i ncone

chargeabl e the incone of 1960-1961 in respect of which you
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are assessable to tax for the assessnent year 19 19 has
escaped assessnent within the
444
meani ng of section 147 of the Incone Tax Act, 1961
| therefore propose to re-assess the income for the said
assessnment year and | hereby require you to deliver to nme
within 30 days fromthe date of service of this notice a
return in the prescribed formof your incone
The inconme assessable relevant to the assessnment year 1960-
61

of
in respect of which you are assessable for the said
assessnent year.
2. The notice is being issued after obtaining t he
necessary satisfaction of the Conm ssioner of |nconeTax,
Bi har and Orissa, Patna.
Sd/- S. P. Chaliha
I ncome-Tax O ficer
vard A, Mizaffarpur."
The assessee challenged the validity of that notice as well
as proceedings taken on the strength of that notice on
various grounds. As we are accepting the contention of the
assessee that the inpugned notice is invalid inasnuch as it
did not conply with the requirenents of s. 151(2) of the
Act, we have not 'thought it necessary to exanine the other
contentions advanced on behalf of the assessee. In this
case the notice was issued after four years but before eight
years of the date of the original assessnent.
Section 151 (2) of the Act reads
"No notice shall beissued under Section 148 after the
expiry of four years fromthe end of the rel evant assessnent
year, unless the Conm ssioner is satisfied on the reasons
recorded by the Incone-tax Officer that it'is a fit case for
the issue of such notice."
Section 148 prescribes :
"(1) Before making the assessment, re-assessment’ or re-
conput ati on under Section 147, ‘the Inconme-tax O ficer shal
serve on the assesee a notice containing all or any of the
requi renents which may be included in a notice under sub-
section (2) of Section 139 and
445
the provisions of this Act shall, so far as may be, apply
accordingly as if the notice were a notice issued under that
sub-secti on.
(2) The Inconme-tax Oficer shall, before issuing any notice
under this section, record his reasons for doing so. "
Section 147 deals with income escapi ng assessment. At this
stage we need not refer to that section : W shall refer to
that provision at a later stage. Section 139(2) says :
“In the case of any person who, in the incometax Oficer’s
opi ni on, assessabl e under this Act, whether on his-own tota
income or, on the total inconme of any other person  during
the previous year, the Income-tax Oficer may, before the
end of the rel evant assessment year, serve a notice upon him
requiring himto furnish, within thirty days fromthe date
of service of the notice, a return of his income or the
i ncomre of such other person during the previous year, in the
prescribed formand verified in the prescribed manner and
setting forth such other particulars as nay be prescribed.”
(proviso is not necessary for our present purpose)
When this appeal cane up for hearing on the last occasion
as we found the affidavit filed by the Inconme-tax Oficer to
"be vague and indefinite, we directed the |earned Counse
for the Department to produce before us the records of the
Incometax O ficer to show that the, Income-tax Oficer had
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conplied wth the requirenents of s. 148 and s. 151(2) of
the Act. Wen the appeal was taken up for hearing on the
18th January 1971, only the report submitted by the |ncone-
tax O ficer to the Conm ssioner and the order of the
Conmi ssi oner was produced. The order sheet recording the
reasons of the Inconme-tax Oficer as required by s. 148(2)
was not produced. Hereinbel ow we have sent out the report
of the Inconme-tax O ficer as well as the order of the
Conmi ssi oner :

Report in Connection with the starting of proceeding" under
Section 147 of the Income-tax Act, 1951

Nane of District

ward of Circle A Ward, Muzaffarpur

G |I.R No. 303-C.

1.1. Nane and address of the assessee

M S. Chugamal Raj pal,

Muzaf f ar pur

R F.
2. Status
3. Assessnent year for which notice under
s. 1 48 is proposed to beissued 1960- 61
446
4, Whether it is a new case or one in which re-assessnment
(or reconputation)
has to be nade Re-'assessmnent
5. If a case of reassessnent (or reconputation) the incone
(or | oss or depreci ation al l owance) originally
assessed/ det er m ned. Rs. 73,604/ -
6. VWet her the case falls under cl. (a) or (b)

of s. 147 147(a)
7. Brief reasons for starting proceedi ngs under Kindly see
s. 147 (indicate the itens which are Sd/- S. P. Chaliha.

|.T.O 30-4-66

bel i eved to have escaped assessnent) A-Ward, Muzaffarpur
8. Whet her the Conmi ssioner is satisfied that Yes
it is afit case for the issue of notice under Sd/- K
Nar ai n
section 148. 13-5-66
Conmi ssi oner of | ncone-t ax,
Bi har and Ori ssa, Patna
9. VWet her the Board is satisfied that it is aSecretary,
Board of Revenue.fit case for the issue of notice under s.
148.
During the year the assessee hasshown to have taken | oans
fromvarious parties of Calcutta. FromD.l.s Inv. No. AP/
Msc.(5)D.1./63-64/5623 dated 13-8-65, forwarded to this
office under C. I.T. Bihar and Orissa, Patna’s letter No.
Inv. (lnv.)15/ 65-66/1953-2017 dated Patna @24-9-65, it
appears that these persons are nane |lenders and the
transacti ons are bogus. Hence pr oper i nvestigation
regardi ng these |l oans is necessary. The nanme of sone of the
persons from whom noney is alleged to have taken on |oan on
Hundi s are:
1. Set h Bhagwan Si ngh Sricharan
2. Lakha Singh Lal Singh
3. Radhaki ssen Shyam Sunder
The anmount of escapenent invol ved anpbunts to Rs. 100, 000/ -.
Sd/- S. P. Chaliha, 30-4-66.
I ncone-tax O ficer,
A-VWard, Muzaffarpur.”
In his report the Income-tax Oficer does not set out any
reason for coning to the conclusion that this is a fit case
to issue notice under s. 148. The nmaterial that he had
before himfor issuing notice under s. 148 is not nmentioned
in the report. In his report he vaguely refers to certain
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conmuni cations received by himfromthe CI.T., Bihar and
Oissa. He does not nention the facts contained in those
conmuni cati ons. Al that he says is that from those
conmuni cations "it appears that these persons (alleged

creditors) are nane | enders and the transactions are bogus”.
He has not even cone to a prima facie conclusion

447

that the transactions to which he referred are not genuine
transactions. He appears to have had only a vague feeling
that they nmay be bogus transactions. Such a conclusion
"does not fulfil the requirenments of s. 151(2). What that
provision requires is that he nmust give reasons for issuing

a notice wunder s. 148.  In other words he nmust have sone
prima facie grounds before himfor taking action wunder s.
148. Furt her his “report nentions : "Hence pr oper

i nvestigation regarding these |loans is necessary In other
wor ds his conclusion is that there is a case f or
i nvestigating as to-the truth of the alleged transactions.
That is not the same thing as saying that there are reasons
to issue, notice under s. 148. Before issuing a notice
under s.. 148, the Income-tax Oficer nust have either
reasons to believe that by reason of the omission or failure
on the part of these assessee to, nake a return under s. 139
for any assessnent year to the Incone-tax Oficer or to
disclose fully and truly all material facts necessary for
his assessnment for that year, incone chargeable to tax has
escaped assessnent for that year ~or alternatively not-
wi t hstanding that there has been no-omission or failure as
nmentioned above on the part of the assessee, the |ncone-tax
O ficer has in consequence of information in his. possession
reason to believe that incone chargeable to tax has escaped
assessment for any assessnent year. Unless the requirenents
of clause (a) or (b) of s. 147 are satisfied, the Incone-tax
Oficer has no jurisdiction to issue a notice under s, 148.
From the report submitted by the Income-tax Oficer to the
Conmi ssioner, it is clear that he could not have had reasons
to believe that by reason of the assessee’s omi'ssion to
disclose fully and truly all material’ facts necessary for
his assessnment for the accounting year in question, inconme
chargeabl e to tax has escaped assessnent for that year; nor
could it be said that he as a consequence of information in
his possession, had reasons to believe that the income
chargeabl e to tax has escaped assessnent for that year. W
are not satisfied that the Incone-tax Oficer  had  any
materi al before himwhich could satisfy the requirenments of
either cl. (a) or cl. (b) of s. 147. Therefore he could not
have issued a notice under s. 148. Further ~“the report
submitted by himunder s. 151(2) does not nention any reason
for comng to the conclusion that it is a fit case for the
i ssue of a notice under s. 148. W are also of the opinion
that the Conmi ssioner has mechanically accorded perm ssion
He did not hinself record that he was satisfied that this
was a fit case for the issue of a notice under s. 148. To
Question No. 8 in the report which reads "Wether the,
Comm ssioner is satisfied that it is a case for the | issue
of notice under section 148", he just noted the word "yes"
and affixed his signatures thereunder. W are of the
opinion .that if only he had read the report carefully, he
coul d never have

448

come to the conclusion on the material before himthat this
is afit case to issue notice under s. 148. The inportant
saf eguards provided in sections 147 and 151 were |lightly
treated by the Income-tax Oficer as well as by the
Conmi ssioner.. Both of them appear to have taken the duty
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i nposed on them under those provisions as of little

i mportance. They have substituted the form for t he

subst ance.

In the result this appeal is allowed, the order of the High
Court is set aside and the inpugned notice quashed. The
Respondent No. 2 shall pay the costs of the appellant both
in this Court and in the Hi gh Court.

G C Appeal al | owed.
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