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(Arising out of SLP(C) No. 1860/2006)

Dr. AR Lakshnanan, J.

Del ay condoned.

Leave granted.

These appeal s were fil ed agai nst the final judgrment and

order dated 12.4.2004 passed by the H gh Court of Judicature
at Al |l ahabad, Lucknow Bench, Lucknow in Wit Petition No.
366(S/ B) of 2002 whereby the H gh Court allowed the wit
petition filed by Shri C. B. Chhi mval, respondent No.5 herein
in S.L.P.(c) No. 7375 of 2005 and agai nst the final judgnent
and order dated 26.11.2001 in WP. (C) No. 610(S/B) of 1996
whereby the Hi gh Court allowed the wit petition filed by Shri
Suresh Chandra Sharma and Shri Vijay Kumar M shra,

respondent Nos. 5 & 6 herein in S/L.P.(c) No. 1860/ 2006.

The appellants in these matters are direct recruits to ' the
post of Forest Rangers in the State of U P, now Uttaranchal
The respondents are the State of U P, State of Utarnchal and
Os.

The brief facts are as foll ows:

In the state of U P, during the period 1969-1979, there

was no direct appointnent to the post of Forest Rangers. The
CGovernment kept pronoting Deputy Forest Rangers on ad hoc
basis to the post of Forest Rangers if any vacancy arose.

On 30.11.1989, by a Government Resol ution, 124

persons who were pronoted on ad hoc basis to the post of
Forest Rangers were regularized in 1972 -1979. However, as of
30.11.1989, there were not enough vacancies in the pronotee
guota to accommpdate all the regul arized Forest Rangers.
Hence, some of the regularized 124 Forest Rangers were

pushed down and accommodated in 1990 and 1991. By the

year 1991, all the 124 regul ari sed Forest Rangers were
accommodated. In 1991, there was only one vacancy in the

pr onot ee quot a.

Later in 1989-1990, the nmenbers of the appellants

Associ ation were appointed in the year 1990 as Forest Rangers
on the basis of conmpetitive examheld by the U P. Public
Service Conmi ssion in 1989. They were substantively

appoi nted on the post of Forest Rangers by direct recruitnent
on various dates in 1990 e.g. the President of the Appellants
Associ ati on was appoi nted on 01.03.1990. Appellant No.3 was
appoi nted on 01.11.1990. The appointnents were within the

di rect recruitment quota.
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On 30.01.1991, without realizing that there was no

vacancy in the pronotee quota of Forest Rangers the State of

U P. sent a requisition to the Public Service Conm ssion to
recommend 410 persons for pronotion to the post of Deputy
Forest Rangers. This m stake has been admitted by the State

of UP. intheir counter affidavit before the H gh Court as al so
in this Court.

On 06.07.1991, the State PSC vide its letter dated

06. 07. 1991 sent the nanes of Forest Rangers as if there were
vacancies fromthe period 1979 to 1989 in the pronotee

guota. The UPPSC allotted the officers on the basis of the

sel ection year. Needless to nmention there is no provision in the
Service Rules for allocation on the basis of year of selection. In
any event, there were no vacancies and, therefore, the basis of
thi s reconmendati on was i ncorrect.

On the basis of this reconmendati on on 17.07.1991, 356

Deputy Forest Rangers were pronoted to the post of Forest
Rangers "fromthe date of taking charge’. They were not given
any back-dated pronotion. The respondents have not

chal | enged their pronotion order which pronoted themw. e. f.

the day they took charge.

On 31.05.1996, when the State of U P. was preparing the
seniority list of Forest Rangers, it went strictly by the Seniority
Rul es. Since the appellants were substantively appointed

within their quota/'in the year 1990, they were placed senior to
the respondents. However, as of 17.07.1991, since there was
only one vacancy in the pronotee quota of Forest Rangers, the
respondents herein were notionally pushed down for the

pur poses of the seniority alone and were adjusted till 1996.
Needl ess to nention the respondents get all the benefits of a
Forest Ranger though there was no vacancy when they were
pronot ed, except seniority. Since, there was no direct
recruitment after 1990; the respondents do not suffer at all

In July 1996, two of the Pronotee Forest Rangers

nanely, Shri Suresh Chandra Sharma and Shri Vijay Kumar

M shra figuring at SI. Nos. 286 and 277 in the promption order
of 17.07.1991 challenged the seniority list dated 31.05.1996

by way of a Wit Petition No.610 of 1996 in the H gh Court of

Al | ahabad, claimng seniority.

The State of Uttaranchal came into being on 8th of

Novemrber, 2000.

On 30.04. 2001, the respondent Suresh Chandra Sharma

opted for the State of Utaranchal and started working in the
State of Uttaranchal w.e.f. 30.04.2001. However, he did not

i npl ead the state of Utaranchal or the present appellants as a
party to the wit petition

In 20.07.2001, the pending Wit petition was all owed by

the H gh Court and the High Court directed that the seniority
list on challenge be corrected by show ng the pronotees as
senior to the direct recruits by an order dated 26. 11. 2001.

On 12. 06. 2002, the new State of Utaranchal notified in

its own seniority list of Forest Rangers in which the appellants
were shown as seniors to the pronotees.

Anot her pronotee Shri C.B. Chhi mmal respondent no.5

filed a wit petition challenging the seniority list in the H gh
Court of Allahabad. The Hi gh Court by an order dated

12.04. 2004 all owed Chhimnval's claimfollowing its previous
order in the case of Suresh Chandra Sharm

The appel | ants were unaware of the said order of the

Al | ahabad Hi gh Court at Lucknow. It was only when the said
order was produced before the officers of the State of
Uttaranchal, by respondent no.5, the appellants cane to know
about the order which was passed by the Hi gh Court without
maki ng them a party.

Fol | owi ng the Chhi mnal case, 44 others noved the
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Al | ahabad Hi gh Court challenging the said seniority list. The
H gh Court of Allahabad di sposed off all the wit petitions and
allowed the claimof all the wit petitioners and ordered
retrospective application of the order.

By an order dated 18.01.2005, the State of U P. issued

an anended pronotion order by which 45 persons have been
granted retrospective seniority, some fromO1l.01.1979 i.e.
froma period of 12 years prior to their actual date of
promotion, even though, adnittedly, there was no vacancy in
the pronotee quota, the effect of this order would be in the
state of Uttaranchal as well.

The appel l ants thereafter approached this Court on
20. 02. 2005 seeking a stay on the application of the order of
the H gh Court of Allahabad. This Court ordered stay of the
operation of the order of the H gh Court on 04.04. 2005.

The issue now before us is whether the seniority list
published in 1996 is to be interfered with due to the order of
the H gh Court of All ahabad dated 12.11.2001.

We heard M. Jaideep GQupta, |earned senior counse

appearing for the appellants and M. N N Goswam , |earned
seni or counsel, Dr. R G Padia, learned senior counsel, M.
A.S. Rawat, |earned Additional” Advocate Ceneral and M.
Gaurav Agrawal, |earned counsel for the respondents.

M. Jai deep Gupta, learned senior counsel appearing for

the appellants submtted that:

? That there were no vacancies in-the pronotee quota
prior to 1991 and hence the H gh Court shoul d not

have directed the State to grant retrospective

promoti on and seniority.

? That the vacancies arosein the pronotee quota of
Forest Rangers for the first tine in 1987-88.

However, agai nst the said vacancies, 124 Forest

Rangers, who had been pronoted to the post of

Forest Rangers on an ad hoc basis between 1973-77

were regul ari zed and adj ust ed on 30t h Novenber,

1989. Therefore, 124 vacanci es arising between

1987 and 1990 in the pronptee quota had been

filled up on a regular basis by the order dated

30.11.1989. Therefore, it is only in the year 1991

that a clear vacancy arose in the pronotee quota.

As a result of this, even the persons who are

promoted i n1991 coul d not be given seniority from

1991, but had to be pushed down and received their
seniority on different dates between 1991 and 1996

as and when the vacancy arose. Further it was

submitted that, if the Hi gh Court orders are given

effect to, then 356 Deputy Forest Rangers would

beconme entitled to pronotion ahead of the direct

recruits far in excess of the quota.

? That no retrospective pronotion or seniority can be
granted from a date when an enpl oyee has not even

been borne in the cadre so as to be adversely

appointed validly in the neantime, as decided by

this court in the case of K C. Joshi vs. Union of

I ndia, 1992 Suppl (1) SCC 227.

? That the Seniority Rules of 1991 were not taken into
consideration by the Hi gh Court. Rule 8 of the

Seniority Rules, states that,

"Section 8 \026 Wiere appointments from any source fal

short of the prescribed quota and appoi nt ment agai nst

such unfilled vacancies are namde i n subsequent year

or years, the persons so appointed shall not get

seniority of any earlier year, but shall get the seniority
of the year in which their appointnments are made."

The above stated Rul es have overriding effect and hence
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seniority has to be consistent with the Rules
? That the High Court has proceeded on the basis

that vacancies arose in 1987-88 and therefore, the
promoti on should be given retrospective effect. It

was submitted that the date on which vacancies

ari ses cannot, w thout nore, be made a basis of

giving retrospective pronotion and seniority. Also

the H gh Court did not give deserved anount of

i mportance to the recommendati ons of the Public

Servi ce Conmi ssion and the Rules |aid down under

the Public Service Conm ssion (Procedure) Rules,

1970.

? That even if the H gh Court was of the opinion that
the seniority and pronotion should be reworked,

the same should have referred back to the Public

Servi ce Conmi ssion to ascertain who woul d be the

rel evant person(s) entitled to pronotion. Mre

crucially, in the second inpugned order dated

12. 04. 2004, 45 persons were directed to be

pronot ed without taking into consideration their

relative position in the lList prepared by the Public
Servi ce Conmmission. By not referring the matter to

the PSC, incorrect persons were chosen by the High

Court for the purpose of pronotion

? Concl udi ng/ hi s~subm ssi ons, the | earned seni or
counsel submitted that the seniority |ist under

chall enge in the second wit petitionwas the

seniority list of the Utaranchal State Governnent of
2002. Such chal |l enge coul d not have been made

bef ore the Lucknow Bench of the Allahabad Hi gh

Court. He further submtted that none of the direct
recruits, who would be directly affected by an order

were made parties to the wit petition. Therefore,

the H gh Court did not have the benefit of

conpeting argunents in the matter. Even though

the Principal Secretary of the State of Utarancha

was nmade a party, and that the said party was

never served.

Learned seni or counsel, Dr. Padiya, appearing for respondent
Nos. 1 & 2 subnitted as under:

? That in the State of U P. pronotion fromthe post of Dy.
Forest Ranger to the post of Forest Ranger was held up
bet ween 1976-77 to 1987-88 on regul ar basis. 124

Dy. Forest Rangers were pronoted to the post of Forest
Ranger in the years 1973,1974, 1975, 1976, 1977 & 1979

on ad hoc basis beyond the prescribed limt for

pronoti on.

? That these ad hoc Forest Rangers were regularised in the
year 30.11.1988 and a requisition was sent for regular
pronotion to the post of Forest Range O ficer through
Public Service Commission, U P., Allahabad vide |etter
no. E- 1851/ 1-2-4 dated 30.01.1991 for 410 vacanci es.

The Forest Departnent issued the promption order vide
F.O No.E-23/2-2-4 dated 17.07.1991 for 356 posts and
subsequently for 3 posts again

? That all the pronotion orders were nade prospective to
the date of joining. It was further subnitted that
pronmot ed Range Officers were given their due seniority
under quota fixed for pronotion, as is evident from para-
2 of Order No.E-3211/10 \02672, dated 08.06.1995. It was
further submtted that when the said seniority |list dated
08. 06. 1995 was under preparation a nistake was

di scovered that there was no vacancy of Rangers in
promoti on quota and that there was no direct

recruitment of Forest Rangers from 1969-70 to 1976-77
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and these vacancies were utilized in favour of pronotees
thus adjusting the pronotees agai nst the vacanci es of
quota of Direct Recruit, in excess of the quota avail able
for pronotees under Rules. Wile preparing the fina
seniority list in question the pronotees occupying
vacancies in excess of their quota has been pushed down
and the year w se vacancies of Direct Recruits have been
carried forward and upon the availability of Direct

Recruit they have been placed en bloc in the vacancies
available in the quota for Direct Recruits.

? That U.P. CGovt. Servant Seniority Rules 1991 was in force
when the pronotion order of above 359 Dy. Forest

Ranger to the post of Forest Ranger was passed on
17.07.1991. The rule 8(3) proviso allows vacancies of

back years to be counted in the pronotion but

specifically does not pernit any pronmotion from back

year. Consequently the order dated 17.07.1991 was from

the prospective date of joining.

? That an inadvertent error, oversight, nade in the year
1991 cane into the notice of departnEnt on 03.12.1994

and the sane was referred to the State Govt. for
directions. The State Govt. gave guidelines vide letter no.
715/ 14- 3-95-700 (236)/94 dated 11.09.1995 to give

promot ees the benefit for seniority after follow ng the
respective quota for pronotion strictly.

? That accordingly a final seniority [ist was published in
1995 and it was updated in 1996 by deleting the name of
retired/ promoted persons only. The original seniority |ist
was published in 1995 and it was maintained in other
respects as it is.

? That the appointing authority of the petitioner in the Wit
petition is PCCF, U P., Lucknow who was served with the
judgnent dated 26.11.2001 which found'it fit to comply
with the judgnent as it was passed with the respect to
petitioners of the wit petition. Only the judgnent was
conplied with vide E-120/2-2-4(1) dated 30.01.2002 by

the PCCF, U.P., Lucknow.

? That after the conpliance of the judgnent a set of new
wit petitions and sone pending wit petition were

cl ubbed by the H gh Court, Lucknow under Case No. 366

(SB) 2002 and was deci ded on 12.04.2004 on the sane

l'ine.

? That a set of contenpt petition was noved by the
petitioners of the above bunch case specifically Contenpt
Petition No 1617 (C) of 2004 C.B. Chhimal Vs. Sm

Surjit Kaur Sandhu & Ors. And Contenpt Petition No.

1897 (C) of 2004 Chandra Shekhar Kargeti Vs.

K. Prasad and the date of personal appearance of officials
was fixed. Under these circunstances Principal chief
Conservator of Forest, U P. Lucknow passed F.O. No. E-

114/ 2-2-4 dated 18.01. 2005 and judgnent dated

12.04. 2004 was conplied with under pressure of Court

order; giving notional promotions to the appellants.
Thereafter, a report was produced before the H gh Court

in Contenpt Case No. 1617/ C/ 2004 C. B. Chhi mmal vs.

Sm. Surjit Kaur Sandhu by an affidavit dated

19. 01. 2005. The High Court was not satisfied with the
conpl i ance and passed further direction on 28.02. 2005

in the aforesaid contenpt petition. The operative part of
the order dated 28.02.2005 is reproduced bel ow -

"The apprehensi on genui nely appears to be

sustai nabl e as the consequential benefit may be kept
confined to the seniority alone. It is also not

understood as to why the phrase, ’'notional pronotion’

has been used by Chief Conservator Oficer in his
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order of January 18, 2005 in the circunstances of
there being uncertainty on both the counts, the
Princi pal Chief Conservator of Forests is directed to
i ssue a corrigendum of the aforesaid order giving
details of the benefit that would be extended to the
petitioner in compliance of the judgnent referred to
above."

"Accordingly, he is directed to file his

suppl enentary counter affidavit and a copy of the

nodi fied order within fifteen days, list on 21.04.2005
for orders. In case the uncertainty still remains, the
court woul d consider the petitioners request for
presence of the Principal Chief Conservator Oficer
before this Court."

? That Dy. Rangers who were pronoted to the post of
Range Officers vide F.O No.E-23/2-2-4 dated 17.07.1991
cannot 'be pronpted with retrospective effect froma date
when they were not borne in the cadre. Although in
conpl i ance of the judgnent and order passed by the

H gh Court on 12.04.2004 the respondent no.6 al ong

with other 44 Dy. Rangers has been notionally pronoted
with effect fromO01.07.1987. A copy of the above
pronoti on order was produced before the High Court in
Contenpt Case No. 1617/ C/ 2004 C. B. Chhi mval wvs.

Snt. Surjit Kaur Sandhu and Another. ~But the Court

was not satisfied with the above conpliance made by the
departnment and on 28.02. 2005 passed the above orders

as mentioned above.

? That the Hi gh Court granted the benefit of seniority to
respondent No.5 and other simlarly situated persons

t hrough connected wit petition with effect from
retrospective year 1979 to 1988 as the case may be,

whil e their actual promotions have been done in the year
1991 to the post of Forest Rangers. It is further stated
that service rules do not provide any tine bound period
for such pronotion.

? That the Conmi ssion might have sel ected the
respondent No.5 along with other simlarly situated
persons agai nst the vacancy of a particul ar year but
fixation of seniority has to be nade in accordance wth
the statutory provision of U P. Govt. Servant Seniority
Rul es 1991 franmed under proviso to Art 309 of the
Constitution which strictly prohibits giving back year
seniority.

? That no direct recruitnent between the year 1969-70 to
1976-77, the then existing vacanci es of Forest Rangers
were filled up by pronotees of the departnment. As the
vacanci es belonging to the direct recruit was occupied by
pronot ees between this period, the required nunber of

post of pronotees exceeded. Qut of certain oversight the
nunber of vacanci es shown as year w se vacanci es sent

to the Public Service Conm ssion agai nst the vacancies

of earlier years was wongly indicated. At a |ater date at
the time of preparation of seniority list this inadvertent
nm stake was noticed at the tine of preparation of l[ist on
08. 06. 1995 and i medi ately exercise was carried out to
check the inadvertent m stake/oversight. The excess
nunber of pronotees against the Forest Rangers was

| ater adjusted and carried forward as per provisions. As
per the above facts it is crystal clear that there was no
vacancy existing for the pronotees after the year 1973-74
till 1986-87. |In the year 1987-88, 9 vacanci es were
avail able after a long gap. Simlarly, the vacancies
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avai | abl e during the year 1988-89, 1989-90 and 1990-91

are 31, 54 & 84 respectively. It was out of these
vacanci es, the adjustnent of 124 Forest Rangers

regul ari zed on 30.11.1989 were adjusted. The nane of
respondent no. 5 namely C. B. Chhimnal is nuch bel ow

and therefore he was not included in the above list.

? That in view of the facts and circunstances stated above
and as per provisions of Law the respondent no.5 al ong

with other simlarly situated 353 persons are not entitled
for back date seniority as well as consequential benefit as
they have not actually worked on the post of Range

Oficer, therefore this Court may very kindly be pleased

to quash the judgnent and order dated 12.04.2004

passed by the Hi gh Court of Allahabad, Lucknow Bench,
Lucknow in Wit Petition 366/SB/2002.

Learned AAG (State of Uttaranchal) appeared for the state of
Ut taranchal, and submitted as under: -

? Rul e 8(1) of the Uttar Pradesh Governnent Servant
Seniority Rul es, 1991 provi des confernent of

seniority to an enpl oyee from a pervi ous date

provi ded that the date of such confernment al ong

wi th substantive appoi ntnent i's nentioned in the

order of substantive appointnent. Simlar

provision al so exists inthe Utarancha

Government Servant /Seniority Rules, 2002. Hence

it is clear that a person can be pronoted wth

retrospective effect. It is also obvious that a person
cannot be borne ina cadre till he is pronoted to

that cadre.

? A vacancy to any source of appoi ntnent can be

ascertained only when that source of appointnent
has a well defined share of posts in ratio with other
sources of appointnment. 1In the present case, as per
Rul e 5(a) of Utaranchal Subordinate Services
Rul es, 1951, it is quite clear that there is no
fixed/well defined quota for the pronoted source of
appoi ntnent. Hence, allocation of year-wi se
vacanci es agai nst pronotion quota is not possible.
Consequently, the question raised by the appell ant
that the seniority is reckoned fromthe date when
appoi nt nent was done to the post in substantive
capacity or fromthe date when the vacancy accrued
for the post in the cadre is irrelevant.
? Though the State of Utaranchal cane into
exi stence on 9.11. 2000 but the fina
allotment/distribution of Forest Rangers’ between
Uttar Pradesh and Uttaranchal was done in
February, 2004 with effect from9.11.2004 by the
Government of India under Section 73(1) of U P
Reor gani sati on Act, 2000 till the stage of this fina
allotnment, any dispute pertaining to their seniority
was obviously the matter of jurisdiction of the State
of Uttar Pradesh.
? Rule 8(3) of the Rules is not applicable in this case
because the appoi ntnents were not nmade by both
the direct and pronoted sources of recruitnent as a
result of one selection. Moreover, definite quota is
not prescribed for the two sources of appointnent.

As per Rule 8 of the Seniority Rules, there is a
prOV|S|on that if the appointnment order specifies a
particul ar back date with effect fromwhich a

person is substantively appointed, that date will be
deened to be the date of order of substantive
appoi ntnent and in other cases, it will nean the

date of issuance of the order. This inplies that
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there is a provision of vacancies of being carried

over. Mreover, it is also in the interest of natura

justice that enpl oyees are pronoted fromthe date

they becone eligible and the vacancy exits.

O herwise, it would result in denying pronotion to

themfor no fault of theirs and only because of not

hol di ng sel ecti on procedure on tinme for which they

cannot be held responsible. As far as Rule 8(3) is

concerned, it applies to one selection nmade both for

promotion and direct recruitnment, which is not the

case under consideration.

M. N. N Coswami, |earned senior Counsel appearing for
respondent no.5, Chhimmal, |argely adopted the argunments of
the state counsel. It was submtted that, this is a sinple case
of pronotion of permanent Deputy Rangers agai nst the

vacanci es as and when it occurred and the respondent was
entitled for pronotion. The High Court has correctly decided
the issuein questionin WP No. 610 (S/B) of 1996, which the
petitioners have accepted and did not prefer a petition for
Speci al - Leave to appeal then, and the sanme i ssue cannot be
agitated after four years and after conpliance has already
been done. The present petition agai nst inpugned order was

not decided on nerit but was decided on the basis of parity.
The | earned counsel ‘submitted further that, the present case
squarely is covered by the judgnent of this court in the case of
P.N. Premachandran v. State of Kerala & Os  (2004) 1

SCC 245, where it was held that,

"\005.we do not find any irregularityin the matter of grant to
promote the respondents with effect from 1964 onwards\ 005.

in view, of the adm nistrative | apse, the Departmenta
Pronmoti on Committee did not hold a sitting from1964 to

1980. The respondents cannot suffer owi ng to such

adnm nistrative | apse on the part of the State of Kerala for no
fault on their, part. It is also not disputed, that in ordinary
course they were entitled to be pronoted to the post of
Assistant Director, in the event, a Departnental Pronotion
Comm ttee had been constituted in(due time. In that view of
the matter, it nust be held that the State of Keral'a took a
consci ous decision to the effect that those who have been
acting in a higher post for a long tinme although on a
tenmporary basis, but were qualified at the tinme when they

were so pronoted and found to be eligible by the

Departnmental Pronotion Committee at a |later date, should

be pronpted with retrospective effect. Such exerci se of power
on the part of the State is not unknown in service
jurisprudence. Even assumi ng that such a power did not

exist in Rule 31 of the Rules the sane can be traced to Rule
39 of the Rules, as noted hereinbefore\005."

He further relied on A Janardhana v. Union of India, (1983)
3 SCC 601, where it was held as under

"But avoi di ng any hunmanitarian approach to the problem

we shall strictly go by the relevant rules and precedents and
the inpact of the Rules on the nenbers of the service and
det erm ne whether the inpugned seniority lists is valid or
not. But, having done that we do propose to exani ne and
expose an extrenely undesirable, unjust and inequitable
situation emerging in service jurisprudence fromthe
precedents nanely, that a person already rendering service
as a pronotee has to go down bel ow a person who cones

into service decades after the pronptee enters the service
and who may be a schoolian, if not in enbryo, when the
pronot ee on bei ng pronoted on account of the exigencies of
service as required by the Government started rendering
service. Atime has cone to recast, service jurisprudence on
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nore just and equitable foundation by exam ning al
precedents on the subject to retrieve this situation."

We heard all the parties in detail and we have al so perused
through all the nmaterials on record before us. W feel that, the
appel l ants herein have a case and their argunments merit
favourabl e consi derati on.

We feel that the inmpugned judgnment dated 26.11.2001 of

the H gh Court has correctly appreciated that vacanci es arose
in the year 1987-88, but have failed to appreciate that these
vacancies were filled by regularizing 124 persons who were
carrying on as Forest Rangers on an ad hoc basis. W also are
of the viewthat, if the orders of the Hi gh Court are to be given
effect to, then 356 Deputy Forest Rangers woul d becone
entitled to pronotion in excess of the quota. It is well settled
that pronotion in excess of quota nmakes an enpl oyee an

ad hoc enpl oyee and seniority cannot be given to such

enpl oyees on the basis of ad hoc pronmotion. This was

observed by this court in a series of cases. In the case of
Keshav Chandra Joshi & Ors v.” Union of India & Os,

1992 Supp.1 SCC 272, this Court observed that,

"It is notorious that confirmation of an enployee in a
substantive post woul d take place |long years after the
retirement. An enployee is entitled to be considered for
pronotion on regular basis to a higher post if he/she is an
approved probationer /in the substantive |ower post. An

of fi cer appointed by promotion in accordance w th Rul es and

wi thin quota and on decl aration of probation is entitled to
reckon his seniority fromthe date of pronotion and the
entire length of service, thoughinitially tenporary, shall be
counted for seniority. Ad-hoc-or fortuitous appointnents on

a tenporary or stop gap basis cannot be taken into account

for the purpose of seniority, even if the appointee was
subsequently qualified to hold the post on a regular basis. To
give benefit of such service woul'd be contrary to equality
enshrined in Article 14 read with Article 16(1) of the
Constitution as unequals would be treated as equals. Wen
pronmotion is out side the quota, the seniority woul'd be
reckoned fromthe date of the vacancy within the quota,
rendering the previous service fortuitous. The previous
promoti on woul d be regular only fromthe date of the

vacancy within the quota and seniority shall be counted from
that date and not fromthe date of his earlier pronotion or
sub-sequent confirmation. In order to do justice to the
pronmotees it would not be proper to do injusticeto the direct
recruits. The rule of quota being a statutory one it nust be
strictly inplenented and it is inpermssible for the
authorities concerned to deviate fromthe rule due to

adm ni strative exigencies or expedi ency. The result of

pushi ng down t he pronotees appointed in excess of the

guota may work out hardship but it is unavoi dabl e and any
construction otherwise would be illegal, nullifying the force
of statutory rules and would offend Articles 14 and 16(1).
Therefore, the rules nmust be carefully applied in such a
manner as not to violate the rules or equality assured under
Article 14 of the Constitution. This Court interpreted that
equity is an integral part of Article 14. So every attenpt
woul d be made to minimse, as far as possible, inequity,
Disparity is inherent in the system of working out integration
of the enpl oyees drawn fromdifferent sources, who have
legitimate aspiration to reach hi gher echelons of service. A
feeling of hardship to one, or heart burning to either would
be avoi ded. At the sane tine equality is accorded to all the
enpl oyees. "
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In Sanjay Kumar Sinha & Os v. State of Bihar &

O's, (2004) 10 SCC 734, this court observed that,

"6. In our viewthe first point regarding alleged non-
availability of posts of ACFs for appointnent of pronotees at
the relevant time is sufficient to decide this appeal. On the
guestion of availability of posts the case of the appellants is
that posts were not available and in the absence of the posts
no appoi ntnents could be made. Still the respondents had

gone ahead with the appointnments of the pronotees. Such

appoi ntnents are nere fortuitous and cannot confer the

benefit of seniority fromthe date of appointment. The first
docunent relied upon in support of this contention is a letter
dat ed 23rd Septenber, 1985 fromthe Chief Conservator,

Forests and Environnent Department, Government of Bi har

Patna. The letter directly deals with the question of
promoti on of Forest Range O ficer (FRO to the post of

Assi stant Conservator of Forests (ACF). The letter notes that
under Rule 3 of the Bihar Forest Service Rules, at |east 50%
of the total existing vacancies have to be filled by pronotion.
It goes . on to add: "Presently there are 125 officers in the
cadre in the Bihar Forest Service, out of which 105 have

been pronpoted fromthe post of Range Officer and rest are
appoi nted by way of direct recruitment." According to this
letter as per the cadre strength of the posts of ACF in Bihar
State Forest Service, the pronpoted officers constituted 84%
The Chi ef Conservator of Forests expressed his viewin the
said letter that filling such | arge nunber of posts by way of
promotions affects the quality of service. The Chief
Conservat or of Forests also notes that the State Service

Comm ssi on had al ready issued advertisenent for filling 40
posts of ACFs by direct recruitnent. He has opined that in
these circunstances it would not be proper tofill up the

posts of ACF by pronotion. This letter highlights the

i mbal ance already existing in the service qua the posts of
ACF so far as appoi ntnents of direct recruitment and
pronot ees are concerned. "

"12. It is clear fromthe adm ssions nmade on behal f of the
respondents by way of affidavits filed in judicial proceedings
that sanctioned nunber of posts were not available in the

year 1987 when the respondents were pronoted as ACFs,

rather the pronotions were nmade agai nst non-exi sting posts.
Can such pronotions confer any right on the officers

concerned particularly over and above the other duly

appoi nted officers in the service |like the appellants?In this
connection we have to note that Rule 35 of the Bi har Forest
Service Rules provides that seniority of officers appointed to
the service is to be determned with reference to the date of
their substantive appointnent. In order to becone a nenber

of the service the person concerned has to satisfy at |east
two conditions - first, appointnent nust be in substantive
capacity and (2) the appointnent has to be to the post in the
service according to the Rules and within the quota to a
substanti ve vacancy. "

Further in the case of D.Ganesh Rao Patnaik & Os v.

State of Jharkhand & O's, (2005) 8 SCC 454, this court

opi ned t hat,

"\ 005. that the appointnent of the contesting respondents was
not only contrary to Rules but was fortuitous in nature and
they can get no advantage of such fortuitous appoi ntnent

until a substantive vacancy was available in their quota,
which in fact became available nmuch |ater sone tine in the
year 1993-94, which is long after the appoi ntnent of the
appel l ants. What is a fortuitous appoi ntment has been
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explained in a Constitution Bench decision of this Court in
Rudra Kumar Sain v. Union of India (2000) 8 SCC 25. After
observing that the Rules in question did not define the terns
"ad hoc’, ’'stopgap’ and 'fortuitous’, which are in frequent use
in service jurisprudence, the Court referred to severa

di ctionaries. The meaning given to the expression ’'fortuitous’
in Stroud’s Judicial Dictionary is "accident or fortuitous
casualty’. This shoul d obviously connote that if an

appoi ntnent is nade accidentally, because of a particular
emergent situation, such appoi ntrment obviously woul d not
continue for a reasonably long period. In Black’s Law
Dictionary the expression ’'fortuitous’ neans ’'occurring by
chance’, 'a fortuitous event may be highly unfortunate' . It
thus indicates that it occurs only by chance or accident,

whi ch coul d not have been reasonably foreseen. In Oxford

di ctionary the neaning given to the word 'fortuitous’ is -
happeni ng by acci dent or chance rather than design. In our
opinionit will not be proper to hold that the pronotion of the
contesting respondents was fortuitous as contended by

| ear ned counsel for the appellants. It cannot be said that the
contesting respondents were pronoted by accident or by

chance. Their pronotion order was passed as there were
vacancies to the posts of Additional District and Sessions
Judges, though in the quota or direct recruits, but as no
recruitnment fromthe said channel had been made for a | ong
time and sufficient nunmber of candi dates were not avail abl e,
the vacancies were filled in by giving pronotion to nmenbers

of Bihar G vil Service (Judicial Branch). If pronotion orders
had not been passed and the posts had not been filled in, the
judicial work in the districts would have suffered. However, it
is clear that having regard to the various orders passed on
the judicial side by the Patna Hi gh Court and the lega
position being well settled that the tenporary posts have al so
to be counted for determning the one-third quota of direct
recruits, the pronotion given to the contesting respondents
was not in accordance with | aw. Instead of taking the harsh
step of rescinding their order of ‘pronotion the Patna Hi gh
Court, on the administrative side, took the decision to treat
them pronot ed agai nst subsequent quota of pronotees.

Therefore, the contesting respondents can under no

ci rcunst ances claimseniority over the appellants-and the
view to the contrary taken by the Jharkhand H gh Court on

29t h August, 2002 on adm nistrative side and also in the

j udgrment and order dated 1st April, 2003, which is the
subject-matter of challenge in the present appeal, is wholly
erroneous in law "

We al so observe that, the Hi gh Court has granted

seniority without even reference to Seniority Rules of 8, and in
particul ar the proviso thereto, has not been taken into

consi deration. The said rules have overriding effect and hence
seniority has to be consistent with the Rules. By virtue of Rule
8, Seniority can be given only from’'the date of substantive
appointnent’. In this case, the pronotees were appointed on
17.07.1991 and therefore cannot be given seniority over the
appel |l ants who were substantively appointed prior in point of
time i.e. in 1990. It is specifically indicated in proviso to Rule 8
that, "Where appointnments fromany source fall short of the
prescri bed quota and appoi nt nent agai nst such unfilled

vacanci es are made in subsequent year or years, the persons so
appoi nted shall not get seniority of any earlier year, but shal
get seniority of the year in which their appointnents are made."
These rules were in force in 1991 when the Deputy

Forest Rangers were pronoted to the post of Forest Rangers

on 17.07.1991. Also it is well settled that seniority has to be
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deci ded on the basis of Rules in force on the date of

appointnent. It was observed by this court in the case of
State of Karnataka & Ors v. C. Lalitha, (2006) 2 SCC 747,
t hat,

"Service jurisprudence evolved by this Court fromtime to
time postulates that all persons simlarly situated should be
treated simlarly. Only because one person has approached

the court that would not nean that persons sinilarly

situated should be treated differently. It is furthernore well-
settled that the question of seniority should be governed by
the rules. It may be true that this Court took notice of the
subsequent events, nanely, that in the nmeantine she had

al so been pronpted as Assistant Comm ssioner which was a
Category | Post but the direction to create a supernunerary
post to adjust her nmust be held to have been issued only

with a view to accomnmpdate her therein as otherw se she

m ght have been reverted and not for the purpose of
conferring a benefit to which she was not otherw se entitled
to."

It was also observed in the case of Union of India v.

S. S. Uppal & Anr., (1996) 2 SCC 168 that,

"12. We are of the view that the question of seniority of
Uppal , the respondent No. 1, has to be determ ned by the
rules in force on the date of his appointnent to | AS. The
fixation of seniority in the I AS foll ows appointnment to the
service. The Year of Allotnent in the1AS will have to be

det erm ned according to the provisions of seniority rules
which are in force at the time of his appointnent. The date of
occurrence of vacancy has really no rel evance for the

purpose of fixation of seniority in the IAS. The fixation of
seniority is done only after an officer is appointed to |IAS. The
Central CGovernnment is conpetent to anmend the seniority

rules fromtime to time keeping inviewthe exigencies of

adm ni stration."

Thus we feel that the High Court order granting

pronot ees seniority from 1987-88 suffers frominfirmty and is
liable to be set aside.

We are al so of the view that no retrospective pronotion or
seniority can be granted froma date when an enpl oyee has

not even been borne in the cadre so as to be adversely
appointed validly in the neantime, as decided by this court in
the case of K C. Joshi & others vs. Union of India, 1992

Suppl (1) SCC 272 held that when pronotion is outside the
guota, seniority would be reckoned fromthe date of the

vacancy within the quota rendering the previous service
fortuitous. The previous pronotion would be regular only
fromthe date of the vacancy within the quota and seniority
shall be counted fromthat date and not fromthe date of his
earlier pronotion or subsequent confirmation. |In order to do
justice to the pronotees, it would not be proper to do injustice
to the direct recruits. The rule of quota being a statutory one,
it must be strictly inplemented and it is inpermssible for the
authorities concerned to deviate fromthe rule due to

admi ni strative exigencies or expedi ency. The result of pushing
down the pronotees appointed in excess of the quota may

wor k out hardship, but it is unavoi dabl e and any construction
otherwise would be illegal, nullifying the force of statutory
rules and would offend Articles 14 and 16(1) of the
Constitution.

This Court has consistently held that no retrospective
promoti on can be granted nor any seniority can be given on
retrospective basis froma date when an enpl oyee has not

even borne in the cadre particularly when this would adversely
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affect the direct recruits who have been appointed validly in
the neantime. In, State of Bihar & Ors v. Akhour
Sachi dananda Nath & O's, 1991 Suppl. (1) SCC 334, this
court observed that,
"12. In the instant case, the pronotee respondents 6 to 23
were not born in the cadre of Assistant Engineer in the Bihar
Engi neering Service, Class Il at the tine when the
respondents 1 to 5 were directly recruited to the post of
Assi st ant Engi neer and as such they cannot be given
seniority in the service of Assistant Engi neers over the
respondents 1 to 5. It is well settled that no person can be
promoted with retrospective effect froma date when he was
not born in the cadre so as to adversely affect others. It is
wel | settled by several decisions of this Court that anongst
nmenbers of the same grade seniority is reckoned fromthe
date of their initial entry into the service. In other words,
seniority inter-seamongst the Assistant Engineers in Bihar
Engi neering Service, Class Il w | be considered fromthe date
of the!length of service rendered as Assistant Engi neers. This
being the position in |law the respondents 6 to 23 can not be
nmade senior to the respondents 1 to 5 by the inpugned
CGovernment orders as they entered into the said Service by
pronotion after the respondents 1 to 5 were directly
recruited in the quota of direct recruits. The judgment of the
H gh Court quashi ng the i nmpugned Governnent orders
nmade in annexures, 8, 9 and 10 is unexceptionable."
This court in Vinodanand Yadav & Ors v. State of Bihar &
O's, 1994 Suppl. (2) SCC 44, hel d:
"On an issue regarding the interse seniority anong the direct
recruits and promptees the Court applying the ratio of State
of Bi har v. Akhouri Sachindranath held that the
appel l ants who were direct recruits shall be considered
seni or over the pronotees not borne on the cadre when the
direct recruits were appointed in service. Hence the
gradation |ist drawn under which pronotees where given
seniority over direct recruits could not be sustained and was
thereby set aside".

The High Court, in the inpugned judgnent dated
26.11. 2001 has proceeded on the basis that vacancies arose in
1987-88 and, therefore, should be given retrospective effect.
The said submission, in our opinion, has no force-and inport.
In our view, the date on which vacanci es arose cannot wt hout
nore be made a basis of giving retrospective pronotion and
seniority. 1In Jagdish Ch. Patnaik & Ors v. State of Oissa
& Ors, 1998(4) SCC 456, this Court observed:
32. The next question for consideration is whether the year
i n which the vacancy accrues can have any rel evance for the
pur pose of determning the seniority irrespective of the fact
when the persons are recruited? M. Banerjee’'s contention
on this score is that since the appellant was recruited to the
cadre of Assistant Engineer in respect of the vacancies that
arose in the year 1978 though in fact the letter of
appoi nt nent was issued only in March 1980, he should be
treated to be a recruit of the year 1978 and as such would be
senior to the pronotees of the years 1979 and 1980 and
woul d be junior to the pronotees of the year 1978. According
to the |l earned Counsel since the process of recruitnent
takes a fairly long period as the Public Service Comm ssion
invites application, interviews and finally selects them
wher eupon the Governnent takes the final decison, it would

be illogical to ignore the year in which the vacancy arose and
agai nst which the recruitnent has been nmade. There is no
di spute that there will be sone tinme |ag between the year

when the vacancy accrues and the year when the fina
recruitnment is nade for conplying with the procedure
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prescribed but that would not give a handle to the Court to

i ncl ude sonething which is not there in the Rul es of

Seniority under Rule 26. Under Rule 26 the year in which
vacancy arose and agai nst which vacancy the recruitnment

has been made is not at all to be | ooked into for

determ nation of the inter se seniority between direct recruits
and the pronotees. It nerely states that during the cal endar
year direct recruits to the cadre of Assistant Engi neer woul d
be junior to the pronptee recruits to the said cadre. It is not
possi ble for the Court to inmport something which is not there
in Rule 26 and thereby legislate a new Rule of Seniority. W
are, therefore, not in a position to agree with the subm ssion
of M. Banerjee, the |l earned senior counsel appearing for the
appel l ants on this score.

In the instant case, the H gh Court has relied upon the
letter of the Public Service Comm ssion dated 06.07.1991 to
cone to the conclusion that the PSC recomended t he
appoi ntnents to be given to the pronotees fromthe date on
whi ch the vacancy arose. Even apart fromthe fact that it has
now been ‘concl usively established that the vacancy position
i ndi cated to the PSC was not correct, there is nothing in the
said letter of the PSC which would | ead to the concl usion that
it had recommended that appointnent should date back to the
date of vacancies. “All that the letter indicates is that the
Conmi ssion had considered the fitness and suitability of the
candi dat es year by year taking into consideration the
vacanci es that had allegedly arisen in the concerned year
This is only an exercise for the purpose of arriving at the name
of the enpl oyees to be recomended whi ch had nothing to do
with the date on which the appointnent was to be given. The
reliance placed by the High Court on the U P. pronption by
selection in consultation with the Public Service Comm ssion
(Procedure) Rules, 1970 and, in particular, Rules 13 and 21
al so does not mandate that the appoi ntnent has to be made
on the date on which the vacancy arose. It confirns that while
sel ecting the persons the Governnent has to send requisition
year-wi se and the PSC to nake its recommendati on year-w se
Again this does not lead to a conclusion as to the'date on
whi ch appoi nt nent shoul d t ake effect.

An alternative argunent was made by M. GQupta to the
effect that even if the Hi gh Court was of the opinion that the
seniority and pronotion should be re-worked the sane shoul d
have referred back to the PSC to ascertain who woul d be the
rel evant persons entitled to pronotion. The H gh Court did
not accept that PSC s recommendation in its-entirety since in
its view vacancies only arose in 1987-88 and not in 1979-80
as indicated by the PSC

Li kewi se, in the second inpugned order dated
12. 04. 2004, 45 persons were directed to be pronoted without
taking into consideration their relative position in the |ist
prepared by the PSC. By not referring the matter to the PSC,

i ncorrect persons were chosen by the H gh Court for the

pur pose of pronotion. This subm ssion was, however, made

by | earned seni or counsel w thout prejudice to the subm ssion
that the entire basis for directing retrospective pronotion and
seniority was erroneous and there were no vacancies at all

The second i npugned order dated 12.04.2004 is further
vitiated for the follow ng reasons: -

a) Forum The seniority list under challenge in the

second wit petition was the seniority list of the Utarancha
State Governnent of 2002 and such chal | enge coul d not have

been nade before the Lucknow Bench of the All ahabad Hi gh

Court.

b) Parties: None of the direct recruits who would be
directly affected by order cannot were made parties to the wit
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petition. Therefore the High Court did not have the benefit of
conpeting argunents in the matter. Even though, the
Principal Secretary of the State of Uttaranchal was nade a
party, the said party was never served. The only respondent
whi ch was heard was the State of U P. which had no stake in
the matter at all since all of the wit petitioners before the
Lucknow Bench of the All ahabad H gh Court where enpl oyees
of the State of Utaranchal on the relevant date. It is,
therefore, evident that the rel evant naterial was not placed
before the All ahabad Hi gh Court for the purpose of deciding
the wit petition. Accordingly, the perm ssion had to be taken
fromthis Court by the present appellants to prefer the SLPs.

We, therefore, have no hesitation in setting aside the fina
j udgrment and order dated 12.04.2004 passed by the High
Court of Judicature at Allahabad, Lucknow Bench in Wit
Petition No. 366 SB of 2002 whereby the Hi gh Court allowed
the wit petition filed by C B.- Chhimwal and allow the G vi
Appeal No. of 2006 arising out of SLP (C) No. 7375 of
2005.

Li kewi se,  we allow the Civil Appeal No. of 2006
arising out of SLP (C) No. 1860 of 2006 and set aside the
i mpugned judgnent and order dated 26.11.2001 passed in
Wit Petition No. 610(S/ B) of 1996 by the H gh Court of
Al | ahabad at Lucknow Bench.

However, we are making it clear that this judgnent of
ours will not adversely affect the benefits of the order which
have been enjoyed by any of the pronotees who have retired
fromservice. The division of seniority list, however, has
serious and | asting consequencesinsofar as the appellants are
concerned which of crucial inportance as far as the
pronoti onal prospects of the appellants are concerned.

We, therefore, direct the State of Utaranchal through its
Principal Secretary (Forest) Dehradun, Uttaranchal to revise
the seniority list of direct recruits inline with the observations
and conclusions made in this judgnent by us within 2 nmonths
fromthe date of receipt of this judgnent. No costs.




