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PETI TI ONER
MOHD.  YUNUS

Vs.

RESPONDENT:
MOHD. MUSTAQ M & ORS.

DATE OF JUDGVENTO04/ 10/ 1983

BENCH:
SEN, A P. (J)

BENCH:

SEN, A P. (J)
VENKATARAM AH, E.S. (J)

Cl TATI ON
1984 AIR. 38 1984 SCR (1) 211
1983 SCC' (4) 566 1983 SCALE (2)1013
ACT:

Constitution of “1ndia 1950: Petition under O XXl r.92
di sm ssed-Petitioner, if ~could file a petition wunder Art.
227 of the Constitution

Code of Civil Procedure: Petition under O XXI, r.92
di smi ssed- Appeal not preferred-If could nove Hi gh Court
under Article 227.

HEADNOTE:

On the failure of the judgnent-debtor to satisfy the
decree passed against him the propertyin dispute was sold
in execution of the decree. The surety made an application
under section 151 Code of Cvil Procedure, | without
nmentioning the order under which the application was nade.
The Subordi nate Judge treated the application as one under
order XXI, r.89. The surety in that application prayed for
time to deposit the anount but failed to nmake the deposit.
In the neantime, he died. A total stranger to - his estate
purporting to be his grand-nephew nade an application for
substitution clainmng that he was the surety’ s successor-in-
interest and that before his death the surety had executed a
will in his favour. On the sane day the decree-hol der nmade
an application stating that the surety had made paynent of
the decretal ampbunt before the sale was held and prayed that
full satisfaction of the decree be recorded. The respondent
who was the auction-purchaser, contested the genui neness of
the will and stated that the alleged adjustnment could not in
any event affect his right or title to the property in
di spute as auction-purchaser. The Subordi nate Judge refused
substitution of the petitioner. Some tine later, the
petitioner nmoved another application under section 151 of
the Code of CGvil Procedure, for setting aside the sale on
the ground of material irregularity in conducting the sale
but that application was rejected by the Subordinate Judge.

The petitioner thereupon noved the High Court under
Art. 227 of the Constitution contending that fraud was
perpetrated by the decree-holder in bringing the property in
dispute to sale although there was full satisfaction of the
decree by the surety before his death. The Hi gh Court
declined to interfere with the inmpugned orders of the
Subor di nat e Judge on various grounds.

On the guesti on whet her it was proper for the
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petitioner to have noved a petition under Art. 227 of the
Constitution.

Di smissing the petition
212

HELD: The petition under Art. 227 was whol |'y
m sconcei ved. The supervisory jurisdiction conferred on the
Hi gh Courts wunder Art. 227 of the Constitutionis limted
"to seeing that an inferior Court or Tribunal functions
within the limts of its authority", and not to correct an
error apparent on the face of the record, much | ess an error
of law. In the instant case, there was no error of |aw or
error apparent on the face of record. Froman order under
O XXlI, r.92 an appeal lay to the District Judge. That apart
the petitioner’'s application raised a question relating to
execution which fell within  the purview of section 47 Code
of Civil Procedure which prior to February 1, 1977 was
appeal abl e because thena decision under section 47 was
deened to be a decree under section 2(2) of the Code.
Therefore, the petitioner had "the renedy of appeal to the
District Judge: Even if no-appeal |ay against the inpugned
orders of - _the Subordi nate Judge, the petitioner had the
remedy of filing a revisionbefore the H gh Court wunder
section 115 of the Code. Upon any view of the matter the
H gh Court under Art. 227 of +the Constitution had no
jurisdiction to interfere with the inpugned orders passed by
the Subordinate Judge. A nere wong decision wthout
anything nore is not enough to attract the jurisdiction of
the H gh Court under Article 227.[215 E: 216B-C, 215F-H; 216
Al

JUDGVENT:

ClVIL APPELLATE JURI SDI CTlI ON:~ Special Leave Petition
No. 9148 of 1980.

Fromthe Judgment and O der dated the 3rd Septenber,
1980 of the High Court of Delhi in CM (N). No. 49 of 1974.

Prithvi Raj and Chanman Lal Itorora for the Petitioner

|.D. Garg and K B. Rohtagi for the Respondents.

The Judgnent of the Court was delivered by

SEN, J: This special |eave petition directed against the
judgrment and order of the Del hi Hi gh Court dated Septenber
3, 1980 nust fail as the decision of the High Court on
nerits is wunassailable. But in view of the grow ng tendency
of litigants of by-passing the normal renmedy of an appeal or
revision by noving the H gh Court with petitions under Art.
227 of the Constitution, we deem it necessary to give the
reasons therefor.

It appears that the property belonging to the surety
Mohd. Sal am conprised of a house situate at Katra Sheikh
Chand, Lal Kuan, Delhi was sold by the Subordinate Judge,
Del hi in execution of an ex parte decree in favour of Mohd.
Mustaqgimdue to the failure of the judgnment-debtor Hakim
Mazhar-ud-Din to satisfy the decree on May 24, 1972. On June
9, 1972 the surety made an
213
application under s. 151 of the Code of Civil Procedure,
1908 wi thout specifying whether it was wunder O XXl,r. 90
The | earned Subordinate Judge by his order dated June 10,
1972 treated the application to be wunder O XX, r. 89 and
the surety opted to elect it as such and prayed for tine to
deposit the solatiumequal to 5% of the purchase noney for
paynment to the auction-purchaser Chuni Lal, but failed to
make such deposit the till death on July 22, 1972. At no
stage of the proceedings did the surety assert that the
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decree had been satisfied out of Court, nor did he make an
application under OXXl, r. 2 for certification of
adjustrment. He died leaving behind him a son naned Mhd.
Kari mand a daughter named Mst. Rabia Khatoon, both of whom
were apparently settled in Pakistan, After his death, on
August 11, 1972, the petitioner who is a total stranger to
the estate of the deceased-surety, made an application
stating that his nanme be substituted as he was the
grandnephew of the surety and also his heir and successor-
in-interest under an alleged will executed by the surety on
July 20, 1972 i.e. tw days before his death. On the sane
day, there was an application noved by the decree-hol der
stating that the surety ‘had already nmde paynment of the
decretal anmpunt and costs to himbefore the sale was held on
May 24, 1972 and that full satisfaction of the decree may be
recorded. The respondent, who is the auction-purchaser

contested the claimof the petitioner and pleaded inter alia

that the genuineness of the alleged will is open to question
apart from its validity as it was affected by the doctrine
of marz-ul- maut~ and that, in any event, the alleged

adj ustrment _could not affect his right or title to the
property in dispute as an auction-purchaser

The |earned Subordinate Judge by his order dated
Novenber 23, 1972 ‘held that there was no question of
allowing the substitution of the name of the petitioner by
the Court under its / inherent powers. On Decenber 15, 1972
the petitioner noved another application under s.151 of the
Code for setting aside the sale on the ground that there was
material irregularity  in publishing and conducting the same
and also to record satisfaction of the decree and set aside
the sale. That application of his was disallowed by the
| earned Subordinate Judge by his order dated Novenber 9,
1973 on the ground that his earlier order dated Novenber 23,
1972 holding that the application nade by the 'surety
purporting to be under O XX, r.89 stood disposed of as he
did not conmply with the requirenents of r.89, operated as
res judicata, and no question of (invocation of the /inherent
powers of the Court arose and further that the
214
application nade by the petitioner treated as-an application
under O XXI, r.89 was barred by [imtation as it was filed
beyond the period of 30 days prescribed by Art.127 of the
First Schedule to the Limtation Act, 1963.

Dissatisfied with the inpugned orders passed by the
| earned Subordi nate Judge, the petitioner-noved the  High
Court under Art. 227 of the Constitution. The contention
before the Hi gh Court was that there was fraud perpetrated
by the decree-holder in bringing the property in dispute to
sal e although there was full satisfaction of the decree by
the surety before his death. The H gh Court instead of
dismissing in limne the petition under Art.227 of the
Constitution as not maintainable, declined to interfere with
the i npugned orders of the | earned Subordi nate Judge because
it was satisfied that the application made by the petitioner
construed as an application nade under O XXI, r.89 to set
aside the sale was barred both by the principle of
constructive res judicata and also by limtation inasmuch as
it was governed by Art.127 of the First Schedule to the
Limtation Act, 1963,

We fail to see the propriety of the petition noved by
the petitioner in the Hgh Court under Art.227 of the
Constitution. The rule is well-established that there can be
no certification of an adjustment between the decree-hol der
and the judgment-debtor under O XX, r.2 after an auction-
sale is held in a case where a third party’'s interest
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intervenes. In such a case, the Court has no alternative but
to confirm the sale wunder O XXI, r.92 of the Code. In
Nanhelal & Anr. v. Umao Singh, the Judicial Committee of
the Privy Council in dealing with o.XXl, r.2 of the Code
held that an adjustnent between the decree-holder and the
j udgrent - debtor cone to at any tine before the confirmtion
of an execution sale cannot nullify the decree by taking
away the very foundation of the Court’s power to execute the
decree viz. the existence of a decree capabl e of execution
In dealing with the question, the Privy Council observed:
“In the first place, 0.21, R 2, which provides for
certification of an adjustment cone to out of Court,
clearly contenplates a stage in the execution
proceedi ngs when the nmatter lies only between the
j udgrent - debt or
215
and the decree-hol der, and when no other interests have
cone into being. Wen once a sale has been effected, a
third party’s interest intervenes, and there is nothing
inthis rule to suggest that it is to be disregarded.
The only neans by which the judgnent-debtor can get rid
of a sale, which -has been duly carried out, are these
enbodied in R 89, viz, by depositing in Court the
amount for the recovery of which the property was sold,
together with/ 5 per cent on the purchase noney which
goes to the purchaser as statutory conpensation, and
this remedy can only be pursued within 30 days of the
sale: see Art. 166, Sch.1, Lim Act, 1908."
The Privy Council further observed:
"That this is so is clear fromtho wording of
R 92, which provides that in such a case (i.e. where
the sale has been duly carried out), if no application

is made wunder R 89, the Court ~shall~ nake an. order

confirmng the sale and thereupon the sale shall becone

absol ute."

The petition wunder Art.227 of the Constitution was
whol Iy m sconceived. An appeal lay from an order  under
OXXl, r. 92 setting aside or refusing to set aside a sale,
under O XLIllI, r. 1 (j) to the District Judge. That apart,

the application mnade by the petitioner claimng to be the
| egal representative of the surety, the judgnent-debtor’s
representative, on the one hand and the auction-purchaser
the decree-holder’'s representative, on the other alleging
that there had been a fraud perpetrated by the decree-holder
in causing the sale to be held, with a prayer for recording
satisfaction of the decree wunder O XXI,r.2, raised a
guestion rel ating to t he execution, di schar ge or
satisfaction of the decree and therefore fell within the
purview of s. 47 which prior to February 1,1977 was
appeal abl e because then a decision under s. 47 was deened to
be a decree under s. 2(2) of the Code, and therefore the
petitioner had the remedy of an appeal to the District
Judge. Even if no appeal |ay against the inpugned orders of
the | earned subordi nate Judge, the petitioner had the renedy
of filing a revision before the H gh Court under s.115 of
the Code. Upon any view of the matter, the H gh Court had no
jurisdiction to interfere with the inpugned orders passed by
the Ilearned Subordinate Judge, wunder Art. 227 of the
Constitution. A mere wong decision wthout anything
216
nore is not enough to attract the jurisdiction of the High
Court under Art. 227.

The supervisory jurisdiction conferred on the Hgh
Courts udder Art. 227 of the Constitutionis linted "to
seeing that an inferior Court or Tribunal functions within
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the limts of its authority", and not to correct an error
apparent on the face of the record, much | ess an error of
law. In this case there was, in our opinion, no error of |aw
much | ess an error apparent on the face of the record. There
was no failure on the part of the |earned Subordi nate Judge
to exercise jurisdiction nor did he act in disregard of
principles of natural justice. Nor was the procedure adopted
by him not in consonance with the procedure established by
law. In exercising the supervisory power under Art.227, the
Hi gh Court does not act as an Appellate Court or Tribunal
It will not review or re-weigh the evidence upon which the
determ nation of the inferior court or tribunal purports to
be based or to correct errors of law in the decision

The special |eave petition is accordingly dism ssed.
P.B.R Petition dism ssed.
217




