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I ncome-tax Act, 1922, s. 2(6A)--Definition of dividend-
If taxable dividend is exclusive of conponent representing
capital gains and not accumul ated profits.

HEADNOTE

In assessment proceedings for the year 1949-50 the,
respondents claimed that certain dividend distributed to
them by a conmpany was exenpt fromtax as the fund ' out of
which it was distributed represented capital gains and not
"accumul ated profit" of the conpany.. The Incone-tax O ficer
rejected the claim but the Appellate Assistant Conm ssi Oner
held that a part of the total anount distributed represented
capital gains and not being dividend w thin the nmeaning of
s. 2(6A) of the Income-tax Act, 1922, the share distributed
to the share-holders out of that ambunt was exenpt from
i ncomre tax. This order was reversed in. appeal by the
Tribunal but the High Court, on a reference, held in favour
of the assessee.

On appeal to this Court,

HELD: Dismssing the appeal: The proviso to the
explanation to s. 2(6A)(a) clearly enacted that capita

gains arising after March 31, 1948 are not |liable to be
included within the expression "Dividend". Al t hough the
definition of dividend in s. 2(6A) is an i nclusive
definition and a receipt by share-hol ders which does not
fall wthin the definition may, 1in sone circunstances,
regarded as dividend within the nmeaning of the Act, it s

difficult on that account to hold that capital gains
excl uded from the definition of dividend by express
enactment still fall within the charge of tax. According to
the definitionin s. 2(6A) only the proportionate share of
the nmenber out of the accunulated profits (excluding capita
gains arising in the excepted period) distributed by the
conpany al one will be deened the taxable conponent. [667 D]
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The Judgrment of the Court was delivered by

Shah, Ag. C.J. I'n a proceeding for assessnent to
Income-tax for the year 1949-50 the respondents in these
appeal s claimed that the dividend distributed by the Ukhra
Estate -~ Zam ndaries Ltd. was exenpt fromtax, because the
fund out of ~which the dividend was distributed did not
form part of the "accumul ated profits" of the Conmpany. The
I ncome-tax  Officer rejected the contention and brought the
dividend 'to tax in the hands of the respondents. The
Appel | ate Assistant Commi ssioner held that Rs. 1,12,500 out
of a total anmobunt of Rs. 2,24,000 distributed by the
Conpany, represented capital gains arising to the Conpany on
or after April 1, 1948 and not being dividend within t he
nmeaning of s. 2(6A)of the Incone Tax Act, 1922, the share
distributed to the shareholders out of that anmount was
exenpt fromincome-tax. The order of the Appellate Assistant
Comm ssi oner was reversed in appeal by the Tribunal. In the
view of the Tribunal the definition of “dividend in s.
2(6A) in force in the year of assessnment was not exhaustive,
and if the amount distributed was “"dividend in ‘ordinary
parl ance it became chargeabl e under the general charging
section", and that clause 2(6A) "was concerned with deemned
di vidends, and exclusion of certain capital gains by the
provi so had no beating on the issue raised by the revenue"

The follow ng question referred by the Tribunal to the
Hi gh Court of Calcutta .under s. 66( 1) of the /Indian
I ncome-tax Act:

"Whet her on the facts and in the
ci rcumnst ances of the case the anount of ~ Rs.
28,125 was rightly included as dividendin the
t ot al i ncone of the assessee for t he
assessnment year 1949-507?"
was answered in the negative. The Comni ssioner
has appealed to this Court. wth certificates
granted by the Hi gh Court.

"Dividend” in its ordinary connotation
neans the sumpaid to or received by a share-
hol der proportionate to his share holding in a
conpany out of the total sumdistributed. The
rel evant part of the definition contained in
s. 2(6A) of the Income-tax Act, 1922, in the
year of assessnment 1949-50 was as foll ows:

"Di vi dend" incl udes- -

(a) any distribution by a conpany of
accunul ated profits whether capitalised or
not, if such distribution entails the rel ease

by the conpany to its shareholders of all or
any part of the assets of the conpany;

Expl anati on. - - The wor ds "accunul at ed
profits’ wherever they occur in the clause,
shall not include 'capital profit’;
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Provided further that the expression
"accumul ated profits", wherever it occurs in
this cl ause, shal | not include capita
gains arising before the | st day of Apri
1946 or after the 31st day of March, 1948."
Dividend distributed by a Conpany being a share of its
profits declared as distributable anong the sharehol ders,’
is not inpressed with the character of the profits from
which it reaches the hands of the shareholder. It would be
therefore difficult to hold that the nere fact that a
di stribution has been made out of the capital gains, it has
the attributes of <capital gains in the hands of the
sharehol ders. But that does not assist the case of the
Revenue, for the Legislature has expressly excluded fromthe
content of dividend , capital gains arising after March 31
1948.
The proviso to the Explanation clearly enacted that
capital gains arising-after March 31, 1948 are not liable to

be i ncl uded within the expression "di vi dend". The
definition “is, it is true, an inclusive definition and a
recei pt by a sharehol der which does not fall wthin the

definition may possibly be regarded as dividend within the
meani ng of the Act unless the context negatives that view
But it is difficult onthat account to hold that capita
gains excluded fromthe definition of dividend by express
enactment still fall within the charge of tax. According to
the definition in s. 2(6A) of the Incone-tax Act only the
proportionate share of the nmenber out of the accumul ated
profits (excluding capital gains arising in the excepted
period) distributed by the Conpany, alone w ll be deened the
t axabl e conponent.

There is now warrant for the view expressed by the
Tribunal that the definition of 'dividend” only includes
deened dividend. To hold that the capital gains within the
excepted period are not part of the accurmul ated profits for
the purpose of the definition under s. 2(6A)  and a
distributive share thereof does not on that account fal
within the definition of 'dividend and therefore of income
chargeable to tax and still to regard them as a part of
accunul ated profits for the purpose of dividend in the
popul ar connotation and to bring the share to tax in the
hands of the shareholders is to nullify an express provision
of the statute. W do not see any reason why such a
strai ned construction should be adopt ed.

W agree wth the High Court that the proportionate
share of the capital gains out O which the dividend was
distributed to the shareholders of the Conpany nust be
deemed exenpt from liability to pay tax under s. 12 as
di vidend incone |liable to tax.

Counsel for the Revenue sought to argue that share of
di vidend which is not chargeable to tax by virtue  of the
exenption clause is still liable to tax as income other than
di vidend. But no such contention was raised before the
Tri bunal or the H gh Court
668
and no question was raised in that behalf. W will not be
justified in entering upon the question which was not raised
or argued before the Tribunal and before the Hi gh Court.

The appeals fail and are dismssed with costs. One hearing
f ee.

R K P.S. Appeal s di sm ssed.
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