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Assessment of income escaping assessment-Applicability of s.
34(1) (a)-Deposits assessed as representing incone from
undi scl osed sources-Previous year for-

HEADNOTE:

The assessee-a Hindu undivided famly (--) was assessed in
1944-45 for the inconme of its previous year ending Cctober
30, 1943. The income shown in the return was from iron
foundry business and property, and incone from these
sources only was taken into account in the origi na
assessment . The assessee through a son of the karta was
also a partner in the firmRaj Narain Durga Prasad. The
accounti ng year of the firmended on April 1, 1944 and
the assessee’s return,did not showany income as share of
profit in the firmnor was nmention made in the return of the
exi stence of the partnershinp. In Decenber, 1943 the
assessee along with Raj Narain Durga Prasad started a
j oi nt venture of supplying Sarpat and banboo to the
Covernment. Between the commencenent of the joint venture
and February 18, 1944, the assessee nmmde investrments in the
Sarpat and banboo business to the tune of Rs. 27,000 (as
found by the Tribunal).. The Income-tax Oficer, when he
di scovered the assessee’s connection with the firm Rajnarain
Durga Prasad gave a notice under s. 34 of the Indian | ncone-
tax Act, 1922 and made in 1952 a revised assessnent for
1944- 45, assessnent year, in which he added the incone of
the assessee as found in the books of the firmto the incone
al ready assessed. Later, he discovered the assessee’s
i nvestnents in the Sarpat and banboo business and in 1954 he
nmade another revised assessnment for the assessnent year
1944-45 treating the said investments as representing
i ncome fromundi scl osed sources. The assessee chal | enged
both the assessnments on the ground that s. 34(1)(a) was

not attracted. The assessee’s plea was rejected by the
Appel | ate Assi stant Comm ssioner and the Tribunal. The Hi gh
Court in ’'reference also held against the assessee
who by special |eave appealed to this Court. The

contentions on behal f of the appellant were; (i) As regards
income from firmRajnarain Durga Prasad it was submtted
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that the accounting year of that firmended on April 1, 1944
which was well after the close of the assessee’'s previous
year which ended on Cctober 28, 1943. Neither the. incone
of the firm nor the share of assessee had been deternined
till then, and it was not possible for the assessee to show
the said incone in the return for 1944-45. MNoreover the ful
facts canme to the know edge of the Incone-tax Officer when
the assessnent for the next assessnent year was nhade.
Therefore s. 34(1)(a) was not attracted. (ii) As regards
investments in the Sarpat and banboo business the assessee
submitted that the business itself commenced in Decenber,
1943 and having regard to the definition of previous year’
in s. 2(11) as it existed at the relevant tine, the incone
from this -source could not be shown as incone of his
previous year which ended on Cctober 28. 1943. The incone
from this source was duly disclosed to the Income-tax
Oficer and was actually assessed in 1945-46. Therefore in
the case of the 1954 revised assessnment also ’'s. 34(1)(a)
was not attracted.

801

HELD: (i) The H gh Court had rightly observed in dealing
with the 1952 assessnent that there was no finding of the
appel late tribunal that the share of income from the firm
was not known at the tine when the return was filed. In
view of the admtted fact that the return filed by the
assessee did not disclose the fact of partnership in t he
firm Raj Narain Durga Prasad it was no 1onger open to the
assessee to wurge that s. 34(1)(a) was not attracted,
particularly when the burden lay upon the ‘assessee to
show that the Income-tax Officer was aware of the incone
received fromthe firm [804 G H

(ii) It is now weD-settled that the only way in which incone
from undisclosed sources can be taxed is to take it as the
income of the relevant financial vyear. Therefore the
investments made by the assessee in Sarpat and banboo
busi ness between Decenber, 1943 and February, 1944 were
rightly taxed by the Inconme-tax Oificer in the year 1944-45,
The disclosure of the investnents by assessee in the
proceedi ngs for 1945-46 cannot be treated as a  disclosure
for the purpose of assessnent year 194445. The plea that
the revised assessnent nade in 1954 was not covered by s.
34(1)(a) could not therefore be accepted. [806 B-(

Section 68 of the Indian |Inconme-tax Act, 1961 which provides
that amounts credited. in the account books of the assessee
and not satisfactorily explained by himshould be treated as
income of the 'previous year’, does not alter the -position
under the old Act. Even under the new Act the  position
except where the credits are found in the assessee’ s account
books, is probably not different fromthat laid dow in the
cases under the old Act. [806 D F]

Conmi ssi oner of |Incone-tax, Bihar and orissa v.P. Darolia &
Sons, 27 |.T.R 515 and Bishan Dutt v. Conm ssioner of
Income-tax, U.P. & V.P. 39 I.T.R 534, applied.

Jethmal v. Commi ssioner of Incone-tax, 49 I|.T.R " 633,
approved.

P.R. Mikherjee v. Conmi ssioner of |ncone-tax, Wst Bengal
30 I.T.R 535. referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 663 and 664
of 1966.
Appeal s by special |eave fromthe judgnment ,and order dated
January 2, 1964 of the Allahabad H gh Court in |I.T.
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Ref erence No. 244 of 1959.

S.C. Manchanda and J.P. Goyal, for the appellant (in both
the appeals ).

D. Narsaraju, T. A Ranachandran and 8. P. Nayar, for the
respondent (in both the appeals).

The Judgrment of the Court was delivered by

Grover, J. In these appeals by special |eave the facts may
be stated: The assessee at the material tine was a Hindu
Undivided Fanily. The relevant assessnent year is 1944-45
corresponding to the accounting year ending on D wal a
Sanvat 2,000 (Cctober 28, 1943). On February 20, 1945 the
I nconme
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tax O ficer nmde an assessment on a total income of Rs.
26,800 odd which conprised.incone fromthe share in the
busi ness of Kasi Iron Foundry and the incone from the
property. This order was revised under s. 34 of the |Indian
Incone ~tax Act, 1922 hereinafter called the Act. In the
revi sed assessnent order the total incone of the assessee
was conmputed at  Rs. 71,731 In this amobunt a sum of Rs.

40,000 was included as incone  from undisclosed sources.
Thi s assessnent was chall enged before the Appellate Tribuna
and was set aside on the ground that there had -not been
proper service of a notice wunder s. 34. A fresh notice
under s. 34 was issuedin Cctober 1951. On Cctober 16, 1952

a revised assessnent’ order was passed and the total incone
of the assessee was conputed at Rs. 85,817 which included a
sum of Rs. 49,696 as income from -undisclosed sources. On

March 31, 1953 the Income tax Oficer served on t he
assessee another notice under s. 34 in respect of the same
assessment year 1944-45, On March 18, 1954 a revised
assessnment was nmade in which was included a sum of Rs.
32,000 as the assessee’s incone from undisclosed sources,
bei ng the alleged investnent of the assessee in the Satpat
and banmboo. business prior to February 18, 1944. The tota
income of the assessee was conputed at Rs. '1,17,817.
The income from undi scl osed source which came to be i ncl uded
in this conputation anbunted to Rs. 81,696. The assessee
filed appeal s agai nst the assessnent order dated Cctober 16,
1952 contending inter alia that there had been no escapenent
of any inconme and that in any case the first revised
assessnment dated October 16, 1952 was barred by tine under
s. 34(1)(b) of the Act as the provisions of s. 34(1)(a) did
not apply. The second revised assessnent was chal l-.enged on
the ground, inter alia, that the Income tax Oficer had no
jurisdiction to issue the notice under s. 34 as the nateria
facts necessary for making the assessnment were fully and
truly disclosed to the Income tax Oficer (during. the

assessment proceedings for the year 1945-46. That appea
was also dismssed. Thereafter the assessee filed two
appeal s before the Inconme Tax Appellate Tribunal. Bef ore

the tribunal it was contended by the assessee that the first
revi sed assessnent dated Cctober 16, 1952 was barred by
[imtation and that the period of Iimtation was four years
under s. 34(1)(b) and not eight years under s. 34(1)(a).
The second revised assessnent was chal |l enged on the ground
that the Income tax Oficer had no jurisdiction to issue a

noti ce and make assessment under s. 34. It was argued that
the investment, expenditure and the profits earned fromthe
busi ness of Sarpat and banboo had been duly shown. As

regards the first revised assessnent the tribunal held that
the income of the assessee fromthe firm Rajnarain Durga
Prasad had escaped assessnent by failure on the part of the
assessee to disclose fully and truly all the facts necessary
for making the assessnent and that the provisions of
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s. 34( 1 )(a) were attracted and therefore the period of
[imtation was eight years and not four years. Wth regard
to the second revised assessnent it was urged that all the
materials necessary for making the assessment were before
the I ncone tax Oficer and by issuing a notice under s. 34
the Inconme tax O ficer had changed his opinion and a nere
change of opinion did not authorise the Incone tax O ficer
to take recourse to s. 34. The tribunal disposed of the
argunent with regard to the second revi sed assessnent in the
fol |l owi ng words:
"The I ncome tax O ficer who made the
assessment for 1945-46 mi ght have had all the
accounts of the business in Satpat and banboos
bef ore him “~and m ght have known t he
i nvestments nade by the assessee in that
busi ness; .~ The question for consideration is
whet her ~ the Income tax Oficer had reason to
believe that by the failure on the part of the

assessee to fully and truly disclose all the
materi al facts necessary for the making of the
assessment for the year 1944-45, income had
escaped assessnent. Surely, even if t he
| ncome tax O ficer had known that the

i nvest nent made by the assessee in that
busi ness were his revenue income, he could not
have proceeded u/s 34 because the inconme could
not have been assessed in the assessnent year
1945- 46. It could be assessed in t he
assessment year 1944-45. The income appearing
by way of deposits in the Sarpat - business
could be assessed only as incone from sone
undi scl osed source and the previous year for
i ncome from undi sposed source for which the
assessee had not- el ected any previous year
woul d be the financial year. The investments
were made in the financial year relevant for
the assessnent year 1944-45 and were not/ nade
in the financial year relevant for t he
assessnment year 1945-46. The | ncone t ax
Oficer had, therefore, no choice but to
resort to section 34 of the Act."
The tribunal, however, found as is apparent fromits ' order
dated March 21, 1957 that the unexpl ai ned i nvest nent whi ch
was really the income of the assessee from undi sclosed
source was Rs. 27,875 instead of Rs. 32,000. The -tribuna
called for a report on certain other matters w th which we
are not concerned and which were disposed of by subsequent
order dated August 31, 1958. On a petition filed under s.
66(1) of the Act the tribunal referred the follow ng
guestion to the High Court for decision
"Whet her. on t he facts and in the
ci rcunst ances of the ease t he revi sed
assessnments under section 34 dated 16-10-1952
and 18-3-1954 are |l egal and valid".
804
As regards the first revised assessnment the H gh Court was
of the viewthat even if the provisions of s. 34(1)(b) were
to apply the assessnment could not be said to be barred by
time nor could it be said to be barred under s. 34(1)(a) as
the assessee had failed to show that the incone tax Oficer
was aware that the assessee had received income from its
share in the firm The question was consequently answered
in the affirmative so far as the assessnent order dated
Cctober 16, 1952 was concerned. The assessnent order of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 7

March 18, 1954 was chal | enged before the H gh Court on the
ground that there was no default on the part of the assessee
attracting applicability of s. 34(1)(a). It was noticed by
the H gh Court that although the Income tax Oficer had,
during the proceedings for the assessment year 1945- 46,
made an enquiry about the investnents in Sarpat and banboo
business no action had been taken in those assessnent
proceedi ngs against the assessee but it could not be
presuned that he had accepted the explanation of the
assessee. Having held that the investnent represented
income from undiscl osed source he was bound to treat it as
i ncome which accrued in Decenber 1943 when it was invested,
being the income during the financial year 1943-44 and
therefore it had to be taxed in the assessnent year 1944-45.
The question referred was answered in the affirmative wth
regard to the assessnent order of March 18, as well.

The argunent of M. S'C. Manchanda in respect of the
assessnent, nade in Cctober 1952 is that there was no failure
on the part of the assessee to disclose material facts. It
is submitted that the share incone of the assessee’s son
fromthe firmRaj Narain Durga Prasad could not be shown in
the assessee’s return as the accounting period of that firm
closed on April 1, 1944 which was well after the close of
the previous year of the assessee which ended on Cctober 28,
1943. It. is said/'that neither the inconme of the firm nor
the share of the assessee’s son had been ‘determined til
then and it was not possible for the assessee to show the
said incone in his return. Moreover the Incone tax 'Oficer
had knowl edge of ‘the assessee’s interest in the firm
Rammarain Durga Prasad on May 12, 1947 when the assessnent
for the year 1945-46 was nmde. Thus the escapenent, if any,
has not resulted fromany default or onission on the part
of the assessee. The Hi gh Court had disposed of this
contention by observing that there was no finding in the
order of the appellate tribunal that the share of the income
fromthe said firmwas not known at the tine when the return
was filed. It was admitted that the return filed by the
assessee did not di scl ose that the assessee enjoyed
income fromhis share in that firm It was no longer open
to the assessee to press this contention particularly when
the burden lay upon himto show that t he | ncome tax
-Officer was aware that the assessee received income from
his share in that firm M. Mnchanda has not been able to
per suade us

805

to take a different viewin the matter. The real chall enge.
on behalf of the assessee before us has been to the anount
whi ch was included as incone from undisclosed source in._the
revised assessnent order nmade in March 1954 being the
capital which had been invested in the business of  Sarpat
and bamboos. This anpunt, as found by the tribunal, came to
Rs. 27,000 odd and had been invested in partnership with Ram
Narai n Durga Prasad for the business of the supply of  Sarpat
and banboo. to the Government, the investnent having been
nmade between Decenber 8, 1943 and February 17, 1944,
According to M. Manchanda no incone from the aforesaid
busi ness could be shown in the return for the year 1944-45
because the business itself had been commenced after the
close of the relevant previous year which ended on Cctober
28, 1943. For the assessment year 1945-46, however, a sum
of Rs. 1640 was assessed as the assessee’s income in this
j oi nt vent ure. During the course of the assessment
proceedings for the year 1945-46 the assessee is stated to
have filed an affidavit before the Income tax O ficer giving
details in respect of the Sarpat and banboo busi ness. M.
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Manchanda has invited our attention to the definition of
"previous year" as contained ins. 2( 11 ) of the Act at the
rel evant period and has pointed out that the Sarpat and
banboo business did not fall within the year up to which
accounts had been made i.e. Cctober 28, 1943. It was verily
i mpossi bl e, says M. Manchanda, to have shown in the return
any ampunt relating to Sarpat and banboo business. The
nethod to be adopted in such a situation has now been
settled by a |long course of decisions In Conmi ssioner of
Income tax, Bihar & Orissa v.P. Darolia & Sons(1l) the facts
were that for the assessnent year 1947-48 the accounting
year of the assessee was the Diwali year corresponding to
Novenber 4, 1945 to Cctober 24, 1946. The Incone tax
Oficer rejected the books of the assessee and ascert ai ned
his income fromthe business at an estimate for that year
He also added to this estimate certain cash credits in its
account books entered on the 22nd and 27th of  Novenber,
1945, as secret profits fromundisclosed sources which dates
were after the end of the accounting year. It was found
that the ‘amount included as secret profits from undi scl osed
source was not-fromthe business of the assessee but from
separate sources and no account was mmintained by the
assessee in respect of the anmount nor had it exercised any
option as regards the previous year with respect to that
source. It was hel'd that in the aforesaid circunstances the
previ ous year of t he assessee i'n _ respect of its
undi scl osed source of inconme was the financial year ending
on March 31, 1946. ' In Bishan Dutt v. Comm ssioner of |Incone
tax U P. & V.P.(2) the previous year of the assessee for he
assessment year 1945-46 in respect of his cloth business was
July 4, 1943 to June 26, 1944. In the account books of that
busi -

(1) 27 I.T.R 515. (2) 39 I.T.R
534.

Cl/69--5
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ness for that period a sumof Rs. 9,800 appeared as credit
in the suspense account on Septenber 2, 1943. The | ncone

tax Oficer, in the absence of a satisfactory explanation

held this anpbunt to be incone fromundiscl osed source. The
view expressed by the High Court was that there being
nothing to show that any accounts in respect of the
undi scl osed source of incone existed or were maintained or
t hat t he assessee exerci sed any option under S.
2(11)(i)(a) in respect of such accounts, the only course.
open to the departrment was to tax his incone from
undi scl osed source on the basis of the financial year being
the previous year. On that basis the ampunt could be taxed
only for the assessnment year 1944-45 and not for/  the
assessment year 1945-46. On simlar facts the Calcutta Hi gh
Court expressed the sane view in Jethmal v. Conmi ssioner of
Income Tax(1). By now it appears to be well settled and no
deci sion even of a High Court has been cited to the contrary
that in such circunstances the only possible way in which
such undi scl osed i nconme can be assessed or reassessed is to
nmake t he assessnent during the ordinary financial year

M. Manchanda has called our attention to s. 68 of |ncone
tax Act, 1961 according to which where any sum is found
credited in the books an assessee maintained for any
previous year and the assessee offers no expl anati on about
the nature and source thereof or the explanation offered by

him is not, in the opinion of the Incone tax Oficer
satisfactory the sumso credited may be charged to incone
tax as the inconme of the assessee of that previous year. It

is, however, obvious that even under the provisions enbodied
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under the new Act it is only when any anobunt is found
credited in the books of an assessee that the section wll
apply. On the other hand if the wundisclosed income was
found to be from sonme unknown source or the anmount
represents some conceal ed i ncone which is not credited in
hi s books the position would probably not be different from
what was laid down in the various cases deci ded when the Act
was in force

The |last argunent of M. Manchanda is that in or der to
attract the applicability of s. 34(1)(a) of the Act the
omssion or the failure on the part of the assessee to
disclose fully and truly all material facts necessary for
his assessnment nust be found to be wailful and deliberate.
In support of his subm ssion he has relied on P.R Mikherjee
v. Commi ssioner of Incone tax, West Bengal (2) in which it
was observed that a person cannot be said to have omitted or
failed to disclose sonething when, of such thing, he has no,
know edge and that a simlar inmplication is carried by

the word "disclose" because one cannot be expected to
disclose " a thing unless it is a matter which he know or

knows of. It is altogether unnecessary to decide whether
this view is sustainable

(1) 49 1.T.R 633. (2) 30 I.T.R
535.
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or not. At any rate, in the present case, the assessee had
failed to show that he did not know and was not aware of the
true position in respect of the sumof Rs. 27,000 odd which
was i nvested in the Sarpat and banmboo busi ness.

For all these reasons the appeals fail and are  dism ssed
with costs.
G C Appeal s di sm ssed.
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