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ACT:

I ncome-tax--Suppression of inconme of Partnership firm-
Penal ty, i f can be inposed after di ssol uti on of
Par t ner shi p- -1 ncome-t ax Act, 1922 (11 of 1922), SS.
28(1)(c), 44.

HEADNOTE

The appel | ant who was carrying on business in food grains in
partnership with another person submitted the returns of the
income of the firmfor the accounting years even after. his
partner’s death. It was found that certain incone of the
firm was concealed and the Incone-tax Oficer not/ only
assessed the firmto tax for the suppressed i ncome but also
i nposed penalties for concealing the said incone. Appeal s
to the higher incone tax authorities failed and t he
appellant then applied to the Hi gh Court for a wit  of
certiorari quashing the orders of assessnent and inposition
of penalty on the ground inter alia that the firm was
di ssolved by his partner’s death and no penalty could be
i mposed after dissolution of the firm The H gh Court
rejected the petition. On appeal with the certificate of
the Hi gh Court,

Held, that by virtue of s. 44 and other provisions of the
I ncome Tax Act a partner of a dissolved partnership firm may
not only be nade |liable to assessment for inconme tax for the
accounting years but despite dissolution of the firmhe my
be made liable to pay penalty for concealing the incone of
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the firm under s. 28(1)(c) of the Act. The anal ogy of
dissolution of a Hndu joint Famly does not apply to
di ssolution of a partnership

Mar eddi Krishna Reddy v. Income-tax Oficer, Tenali, [1957]
31 1.T.R 678, approved.

Conmi ssi oner of Incone-tax v. Ravalaseema O MIls, [1959]
37 |I.T.R 208 and S. V. Veerappan Chettiar v. Conm ssioner
of I ncone-tax, Madras, [1957] 32 |I.T.R 411, disapproved.
Mahankal i Subbarao v. Commi ssioner of Income-tax, [1957] 31
|. T.R 867, distinguished.

The Legislature intended that the provisions of Ch. 1V of
the Act shall apply to a firmeven after discontinuance of
its business. In interpreting a fiscal statute the Court
cannot proceed to make good deficiencies if there be any.
In case of doubt it should be interpreted in favour of the

tax payer.

The expression "assessment"” has different connotations an
has been used inits widest connotation in Ch. 1V and S. 44
97

766

he Act. It is not restricted only to conputation of tax but

i ncludes inposition of penalty on tax payers found in the
process of assessment guilty of concealing incone.
Comm ssi oner of |nconme-tax, Bonbay Presidency and Aden v.
Khenthand Randas, [1938] 6 |.T.R 414, referred to.

The |Incone-tax Act / provided a conplete  nachinery for
obtaining relief @ against inproper orders -passed by the
I ncome-tax Authorities and the —appellant 'could not be
permtted to abandon that machinery, and invoke t he
jurisdiction of the H gh Court under Art. 226 of the
Constitution against the orders of the taxing authorities.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON: Civil “Appeal No. 517 of 1958.
Appeal fromthe judgnent and order dated Cctober 31, 1957,
of the Kerala High Court in O P. No. 215 of 1957.

G B. Pai and Sardar Bahadur, for the appellant.

Hardyal Hardy and D. Gupta, for the respondents.

1960. Novenber 29. The Judgnent of the Court was delivered
by

SHAH, J.-C. A Abraham hereinafter referred to as the
appel lant and one M P. Thonmas carried on business in food
grains in partnership in the name and style of M~ P. _Thonmas
& Conpany at Kottayam M P. Thonas died on Cctober 11
1949. For the account years 1123, 1124 and 1125 ME
corresponding to August 1947-July 1948, August 1948-July
1949 and August 1949-July 1950, the appellant subnmitted as a
partner returns of the incone of the firmas an unregistered
firm In the course of the assessnent proceedings, it was
di scovered that the firmhad carried on transactions in
different commodities in fictitious nanes and had failed to
di scl ose substantial incone earned therein. By order dated
Novenber 29, 1954, the Income Tax Oficer assessed the
suppressed incone of the firmin respect of the assessnent
year 1124 M E. under the Travancore Inconme Tax Act and in
respect of assessnent years 1949-50 and 1950-51 wunder the
Indian Income Tax Act and on the sanme day i ssued notices
under s. 28 of the Indian Incone Tax Act in respect of the
years 1949-50 and 1950-51 and

767

under s. 41 of the Travancore Inconme Tax Act for the vyear
1124 ME., requiring the firmto show cause why penalty
should not be inposed. These notices were served upon the
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appel | ant.

The Income Tax Officer after considering the explanation of
the appel |l ant inmposed penalty upon the firm of Rs. 5,000 in
respect of the year 1124 M-E., Rs. 2,00 in respect of the
year 1950-51 and Rs. 22,000 in respect of the year 1951-52.
Appeal s agai nst the orders passed by the Incone Tax Oficer
were dism ssed by the Appell ate Assistant Commi ssioner. The
appel lant then applied to the H gh Court of Judicature of
Kerala praying for a wit of certiorari quashing the orders
of assessnent and inposition of penalty. It was clainmed by
the appellant inter alia that after the dissolution of the
firmby the death of M P. Thomas in Cctober, 1949, no order
i nposing a penalty coul d be passed against the firm The
High Court rejected the application followi ng the judgnent
of the Andhra Pradesh High Court in Mareddi Krishna Reddy v.
| ncome Tax O ficer, Tenali (1). Agai nst t he or der
dismssing the petition, this appeal is preferred wth
certificate of the Hi gh Court.

In our view the petition filed by the appellant should not
have been entertained. The Inconme Tax Act provides a
conpl ete —machinery for assessnent of tax and inposition of
penalty and for obtaining relief in respect of any inproper
orders passed 'by the Income Tax authorities, and the
appel l ant could not be permitted to abandon resort to that
machinery and to invoke the jurisdiction of the H gh Court
under Art. 226 of the Constitution when he had adequate
renedy open to himby an appeal to the Tribunal. But the
Hi gh Court did entertain the petition and has also granted
leave to the appellant to appeal to this court. The
petition having been -entertained and |eave having been
granted, we do not think that we will be justified at this
stage in dismssing the appeal inlimne. On the  nerits,
the appellant is not entitled to relief. ~The |Incone Tax
Oficer found that the appellant had, with a viewto ' evade
paynment of tax,

(1) (21957) 31 1.T.R 678.
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del i berately concealed material particulars of his incone.
Even though the firmwas carrying on transactions in food
grains in diverse names, no entries in respect of those
transactions in the books of account were posted and false
credit entries of loans alleged to have been borrowed from
several persons were made. The conditions prescribed by s.
28(1) (c) for inposing penalty were therefore fulfilled. But
says the appellant, the assessee firmhad ceased to exist on
the death of M P. Thomas, and in the absence of a provision
in the Indian Incone Tax Act whereby Iliability to pay
penalty rmay be inposed after dissolution against the firm

under s. 28(1)(c) of the Act, the order was illegal

Section 44 of the Act at the material time stood as foll ows:
"Where any business,...carried on by a firm..... has been
di scontinued ... every person who was at the tine of such
di scontinuance ... a partner of such firm... shall in

respect of the inconme, profits and gain of the firm be
jointly and severally liable to assessment under Chapter 1V

for the anpbunt of tax payable and all the provisions of
Chapter |V shall, so far as may be, apply to any such
assessment . "

That the business of the firmwas disconti nued because of
the dissolution of the partnership is not disputed. It is

urged however that a proceeding for inmposition of penalty
and a proceeding for assessnent of income-tax are matters
distinct, and s. 44 nmay be resorted to for assessing tax due
and payabl e by a firm business wher eof has been
di sconti nued, but an order inposing penalty under s. 28 of
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the Act cannot by virtue of s. 44 be passed. Section 44
sets up nachinery for assessing the tax liability of firns
which have discontinued their business and provides for
three consequences, (1) that on the discontinuance of the
busi ness of a firm every person who was at the tinme of its
di sconti nuance a partner is liable in respect of incomne,
profits and gains of the firmto be assessed jointly and
severally, (2) each partner is liable to pay the anpbunt of
tax payable by the firm and (3) that the provisions of

Chapter, so far as nmay be, apply to such assessnent. The
liability declared by s. 44 is
769

undoubt edl y to assessnent under Chapter 1V, but the
expression "assessment" used therein does not nerely nean
conputation of incone. The expression "assessnment" as has
often been said is used inthe Incone Tax Act with different
connot ati ons. In Conm ssioner of Incone Tax, Bonbay
Presidency & Aden v. Khenthand Randas (1), the Judicial
Conmi ttee of the Privy Council observed:

"One of the peculiarities of npbst lncome-tax Acts is that
the word "assessnent"” is used as -neaning sonetines the
conputation of incone, sonetinmes the determination of the
amount of tax payabl e-and sonetinmes the whole procedure laid
down in the Act for inposing liability upon the tax-payer.
The Indian Inconme-tax Act is no exception in this
respect............ ",

A review of the provisions of Chapter IV of the Act
sufficiently discloses that the word "assessnent” has been
used in its wdest connotation in that chapter.. The title
of the chapter is "Deductions and Assessnent™. The section
which deals with assessment nmerely as conputation of incone
is s. 23; but several sections deal not wth conputation of
income, but deternmination of liability,” machinery for
inmposing liability and the procedure  in that behal f.
Section 18A deals with advance payment of tax and inposition
of penalties for failure to carry out the provisions there-
in. Section 23A deals with power to assess individua
nenbers of certain conpanies on the incone deened” to have
been distributed as dividend, s. 23B deals with ~ assessnent
in case of departure fromtaxable territories, s. 24B deals
with collection of tax out of the estate of deceased
persons; s. 25 deals with assessment in case of discontinued
busi ness, s. 25A with assessnment after partition of  H ndu
Undivided famlies and ss. 29, 31, 33 and 35 deal with -the
i ssue of denmand notices and the filing of appeals and for
reviewing assessment and s. 34 deals with assessnent of
i ncomes which have escaped assessnent. The ~expression
"assessnent” used in these sections is not used nerely in
the sense of conputation of income and there is in our
j udgrment no ground for hol ding

(1) [1938] 6 I.T.R 414.
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that when by s. 44, it is declared that the partners or
menbers of the association shall be jointly and severally
liable to assessnent, it is only intended to declare the
liability to computation of incone under s. 23 and not to
the application of the procedure for declaration and
i mposition of tax liability and the machi nery for
enf orcenent thereof. Nor has the expression, "all the
provisions of Chapter 1V shall so far as may be apply to
such assessnent” a restricted content: in terns it says that
all the provisions of Chapter |1V shall apply so far as may
be to assessnment of firms which have discontinued their
busi ness. By s. 28, the liability to pay additional tax
which is designated penalty is inmposed in view of the
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di shonest contunaci ous conduct of the assessee. It is true
that this liability arises only if the Income-tax Oficer is
satisfied about the existence of the conditions which give
him jurisdiction and the quantumthereof depends upon the
circunmstances of the case. The penalty is not uniform and
its inmposition depends upon the exercise of discretion by
the Taxing authorities; but it is inmposed as a part of the
machi nery for assessnent of tax liability. The use of the
expression "so far as nmay be" in the last clause of s. 44
al so does not restrict the application of the provisions of
Chapter [V only to those which provide for computation of

income. By the use of the expression "so far as may be" it
is merely intended to enact that the provisions in Ch. IV
which fromtheir nature have no application to firns wll
not apply thereto by virtue of s. 44, In effect, the

Legislature has enacted by s. 44 that the assessnent
proceedi ngs may be commenced and continued against a firm of
whi ch business is discontinued as if discontinuance has not
taken place. It isenacted manifestly with a viewto ensure
continuity in the application of the machinery provided for
assessnment_and inpositionof tax liability notw thstanding
di sconti nuance of the business of firms. By a fiction, the
firm is deened to continue after discontinuance for the
pur pose of assesnent under Chapter 1V.

The Legi sl ature has expressly enacted that the provisions of
Chapter 1V shall apply to the assessnent of

771

a business carried on by a firmeven after discontinuance of
its business, andif the process of assessment includes
taking steps for inposing penalties, the plea that the
Legi slature has inadvertently left a lacuna in the Act
stands refuted. It isinmplicit inthe contention of the
appellant that it is open to the partners of a firm guilty
of conduct exposing themto penalty under s. 28 to ' evade
penalty by the sinple expedient of discontinuing the firm
This plea nmay be accepted only if the court is conpelled, in
view of unanbi guous | anguage, to hold that such /'was the
intention of the Legislature. Here the |anguage used does
not even tend to such an interpretation. |In interpreting a
fiscal statute, the court cannot  proceed to nake good
deficiencies if there be any: the court nust interpret the
statute as it stands and in case of doubt —in a nmanner
favourable to the tax-payer. But where as in the present
case, by the use of words capabl e of conprehensive inport,
provision is made for inposing liability for penalty  upon
tax-payers guilty of fraud, gross negligence or contunacious
conduct, an assunption that the words were wused in a
restricted sense so as to defeat the avowed object of the
Legi slature qua a certain class will not be |ightly nade.
Counsel for the appellant relying upon Mahankali Subbarao v.
Conmi ssi oner of Incone Tax (1), in which it was held that an
order inmposing penalty wunder s. 28(1)(c) of the Indian
Income Tax Act upon a Hindu Joint Fanmily after it had
di srupted, and the disruption was accepted under s. 25A(1)
is invalid, because there is a lacuna in the Act, subnitted
that a sinmilar lacuna exists inthe Act in relation to
di ssolved firnms. But whether on the dissolution of a Hindu
Joint Fanmily the liability for penalty under s. 28 which nmay
be incurred during the subsistence of the famly cannot be
i nposed does not fall for decision in this case: it may be
sufficient to observe that the provisions of s. 25A and s.
44 are not in pari materia. |In the absence of any such
phraseology in s. 25A as is used in s. 44, no real anal ogy
between the content of that section and s. 44 nmay be
assuned. Undoubt edl vy,
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(1) [1957] 31 I.T.R 867.
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by s. 44, the joint and several liability which is declared
is liability to assessment in respect of income, profits or
gains of a firmwhich has discontinued its business, but if
in the process of assessnment of income, profits or gains,
any other liability such as paynment of penalty or Iliability
to pay penal interest as is provided under s. 25, sub-s. (2)
or under s. 18A sub-ss. (4), (6), (7), (8 and (9) is
incurred, it nmay also be inposed, discontinuation of the
busi ness notwi t hst andi ng.

In our view, Chief Justice Subba Rao has correctly stated in
Mar eddi Krishna Reddy’s case (supra) that:

"Section 28 is one of the sections in Chapter 1|V. It
imposes a penalty for the concealnent of incone or the
i mproper distribution of profits. The defaults nade in
furnishing a return of the total inconme, in conplying with a
noti ce under sub-s. (4) of s. 22 or sub-s. (2) of s. 23 and
in concealing the particulars of. income or deliberately

furni shing i nadequate particulars of such incone are
penal i sed- _under that section. The defaults enunerated
therein relate to the process of assessnent. Section 28,
therefore, is a provision enacted for facilitating the

proper assessnent of taxable income and can properly be said
to apply to an assessnent nmade under Chapter IV. W cannot
say that there is a llacuna in s. 44 such as that found in s.
25A of the Act.
We are unable to agree with the vi ew expressed by the Andhra
Pradesh High Court in the later Full Bench decision in
Comm ssioner of Incone Tax v. Rayal aseema Ol MIlls (1),
whi ch purported to overrule the judgnent in Mareddi. Krishna
Reddy’s case (supra). W are also unable to agree with the
view expressed by the Madras High Court in S. V. Veerappan
Chettiar v. Conmm ssioner of |ncome Tax, Nadras (2).
In the view taken by us, the appeal fails and is disnissed
with costs.
(1) [21959] 37 I.T.R 208.

Appeal dism ssed
(2) [1957] 32 |.T.R 411.
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