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Vs.
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P. K. PATTABI RAMAN & ANOTHER

DATE OF JUDGVENT: 21/ 02/ 2001

BENCH
V.N. Khare & S.N. Vari ava

One Subramania Pillai took loan. 1t appears that he
conmitted default  in repaying the loan. Wth the result,
the State of Tami | Nadu took proceedi ngs for recovery of
dues under Section 5 of the Tam' Nadu Revenue Recovery Act
(hereinafter referred to as the Act). In~the said
proceedi ngs, the land neasuring 2 acres 47 cents was put to
sale by public auction treating the land as if it was owned
by Subramania Pillai. The appellant herein purchased the
said property at the said auction held on 21.11.1974. On
2.12.1974, the plaintiff-respondent filed an application
under Section 38 of the Act praying therein for cancellation
of auction sale in favour of the appellant. H s 'case was
that Subramania Pillai was not the owner of the said
property and in fact it belonged to him_The respondent, on
1.4.1975, filed further objections. |t appears that on the
basis of the two objections filed by the respondent, the
Collector ordered for an enquiry. After the matter was
enquired into, the Collector on 11.1.1977, rejected the
application of the respondent and confirned the sale in
favour of the appellant herein. On 4.2.1977, the sale
certificate was issued in favour of the appellant and the
possession of the |land was delivered to himon 11.2.1977.
On 12.2.1977, the respondent filed a suit for declaration of
his title to the land, delivery of possession of said |and
to himand for setting aside the auction sale in favour of

the appellant. Initially, the respondent, in the said suit,
did not inplead the State of Tami|l Nadu as one of the
def endant s. Subsequently, the defendant in the suit, by a
separate application i.e. [|.A No. 164/1979 prayed for

i mpl eadnent of State of Tanmi| Nadu as defendant No. 2. The
said application was allowed by the trial court on 11.10.
1979 directing for inpleadnment of the State of Tami| Nadu

The trial court framed several issues. One of the issues
was whether the suit brought by the plaintiff was within the
period of limtation. The trial court after considering
other issues held that the suit was barred by linmtation as
the same was not brought within six nonths of the date when
the cause of action to the plaintiff arose. the Suit was
thus di sm ssed. The plaintiff thereafter preferred an
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appeal before the first appel l ate court. The first
appel | ate court was of the view that since the plaintiff was
stranger to the proceedings, the period of linmtation
provi ded under Section 59 of the Act is not applicable. In
view of the matter, the appeal was allowed and the suit
filed by the respondent was decreed , as prayed for. The
appel lant thereafter filed second appeal before the High
Court but the same was disnmissed. It is against the said

judgnent of the Hi gh Court, the appellant is in appea
bef ore us.

Learned counsel appearing for the appellant urged that
the suit brought by the plaintiffs-respondents was barred by
[imtation and, therefore, it ought to have been dism ssed
on that ground alone. W find substance in the argunents.
Section 38 of the Act provides thus:

Section 38 (1) : At any tinme within thirty days from
the date of the sale of i movable property, application my
be made to the Collector to set aside the sale on the ground
of some —material irregularity, or mstake or fraud, in
publishing or conducting it; but, except as otherwise is
herei nafter provided, no sale shall be set aside on the
ground of any such irregularity or mstake unless the
applicant proves to the satisfaction of the Collector that
he has sustai ned substantial injury by reason thereof.

(2) XXX XXX XXX XXX

(3) On the expiration of thirty days fromthe date of

the sale, if no such applicationis nmade or if such
application has been nade and rejected, the Collector shal

nake an order confirmng the sale; ~provided that, if he
shall have reason to think that the sale ought to be set

asi de notw t hstandi ng that no such application has been made
or on grounds other than those alleged in any application
which has been nade and rejected, he may, after recording
his reasons in witing, set aside the sale.

(4) XXX XXX XXX XXX
(5) XXX XXX XXX XXX XXXXX-

A perusal of the aforesaid provisions shows that -any
person aggrieved against an auction sale of property is
entitled to file an application before the Collector within
expiry of thirty days fromthe date of sale of  inmovable
property on the ground of sone material irregularity or
m stake or fraud in publishing and conducting the sale. It
is not disputed that the plaintiffs did file the said
application for setting aside the auction sale within thirty
days and was rejected by the Collector. The question
therefore arises is, what is the period of Iimtation for
bringing a suit in the civil court for cancellation of _an
auction sal e.

Section 59 of the Act provides thus:

Not hing contained in this Act shall be held to prevent
parties deeming thenselves aggrieved by any proceedings
under this Act, except as hereinbefore provided, from
applying to the Cvil Courts for redress; provi ded that
Cvil Courts shall not take cogni zance of any sui t
instituted by such parties for any such cause of action
unl ess such suit shall be instituted within six nonths from
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the tine at which the cause of action arose."”

The said provision shows that parties aggrieved by any
proceedi ngs under the Act can bring a suit in the civi
court wthin six nonths fromthe tine at which the cause of
action arose. It cannot be disputed that the plaintiff was
aggrieved by the proceedings under the Act and was thus
entitled to institute a suit in the civil court It is also
not disputed that in the present case, the cause of action
arose when the application of the respondent was rejected
and the sale was confirmed that is on 11.1.1977. It is also
true that the suit was laid in the civil court within six
months from the tine at which the cause of action arose.
But in the said suit, State of Tam | Nadu was not inpl eaded
as defendant and in the absence of State of Tanmi| Nadu, the
suit instituted by the plaintiff was inconpetent. It was
only when |I.A No. 164/1979, filed by the defendant for
i npl eadnment of ~the State of Tami| Nadu was allowed by the
trial 'court, “the “suit laid by the plaintiff becane
conpetent. It is also not disputed that I.A No. 164/1979
for inpleadnent of the State was allowed on 11.10.1979.
Section 21 of the Limtation Act provides that where after
the institution of asuit, if a newplaintiff or defendant
is substituted or added, the suit shall; as regards him be
deened to have been instituted when he was so nade a party.
In view of Section 21 of the Limtation Act, so far as the
State of Tam| Nadu was concerned, suit filed by respondent
has to be treated as instituted when the application for
i mpl eadnment of State of Tam | Nadu was allowed, i.e. on
11.10.1979 and by that time the suit stood barred by tine.

Learned counsel for the respondent referred the proviso
to Section 21 of the Limtation Act and on the 'strength
thereof argued that even if the application for inpleadnent
of State of Tami| Nadu was allowed on 11.6.1979 the said
order has to be understood as if inpleadnment of defendant
no.2 was wth effect fromthe date of filing the 'suit.
There is no substance in the argunent. Section 21 of the
Limtation Act contenplates two situations one-under the
substantive provision which provides that where after filing
of a suit, a newplaintiff or defendant is substituted  or
added, the suit shall, as regards him be deenmed to -have
been brought on the day when he was added or substituted as
a party in the suit. The second situation contenplated
under the proviso to the substantive provision i's where the
court is satisfied that a new plaintiff or —defendant was
omtted to be added or substituted due to a m stake in good
faith, the court may direct that the suit, as regards. the
newly added or substituted party, shall be deemed to / have
been instituted on any earlier date. Thus, under the
proviso, if the court is satisfied, it can direct that the
suit as regards newy added or substituted plaintiff or
def endant shall be deened to have been instituted on an
earlier date. |In such a case, the court after substituting
or adding a party in the suit is required to pass a
separate/further order that the suit as regards the newy
added defendant or plaintiff shall be deened to have been
instituted with effect fromthe date the suit was laid.
Merely adding or substituting a plaintiff or defendant by
the <court is not enough. 1In the absence of any order that
the inpleadnent of newly added or substituted party shal
take effect from the date of institution of a suit, the
peri od of limtation so far as the newy added or
substituted shall run fromthe date of their inpleadnent in
the suit. W have |ooked into the records but do not find
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any order having passed under the proviso to Section 21 of
the Limtation Act that the inpleadnent of the State of
Tam | Nadu woul d take effect fromthe date of institution of
the suit. In the absence of such an order by the tria
court, the suit filed by the respondent was barred by
[imtation as contenpl ated under Section 59 of the Act.

For the aforesaid reasons, we set aside the judgnent
under challenge and restore the decree of the trial court.
The appeal is allowed. There shall be no order as to costs. @
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V. N. Khare
S.N. Variava
21 February, 2001




