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ACT:

Income ~Tax ~Act, 1922---Section 25-A(3)--d ains for
partition /and  disruption of the Hndu Undivided Famly
di sall owed by |.T.QO --Appeal under the Act filed against the
orders of I.T.O also disnissed--No reference under the Act
chal l engi ng 'the Tribunal’'s order dismissing the appeal was
taken, but subsequently got a prelmnary decree for parti-
tion, passed by the civil court during the pendency of the
appeal - -Wiet her -the Incone Tax Authorities are bound by the
subsequent partition decree of the civil court.

R ght of managenent--H ndu Law-Joint Hindu Undi vi ded
Fami | y-Whether a junior nmenber of the famly can act as a
karta with the consent of all the other nmenbers, if the
seni or menber gives up his right.

HEADNOTE

Bapal al Purshottandas Mdi was the karta and head of a
H ndu Undi vi ded Fam |y possessi ng many i nmmovabl e properties
and carrying on business of various types including noney
| endi ng. Bapal al had five. sons, viz. Vadilal® Ramanlal,
Jayantilal, ulabehand and Kantilal; out of whom Ramanla
and Jayantilal predeceased himin 1933 and 1956 respectively
and the appell ant was one of the sons of Jayantilal. /As per
the general power of attorney dated 5-10-1948, executed by
Bapal al in his favour, Gulabchand, the third son was 'acting
as a karta and was filing the various tax returns without
any obj ection. whatsoever by the other nenbers of the Hi ndu
Undi vided Family. Bapalal relinquished all his rights in
the joint famly property on 22-10.54- |eaving the corpus of
the joint famly properties to his four surviving sons ~and
Raj ni kant, son of Ramanlal. Al of them executed on 24-10-
54, a nmeno of partition disrupting the H ndu Undivided
Famly and partitioning the properties the course of the
proceedi ngs of the incone-tax assessnent for the assessnent
year 1955-56 against the H U F. of Bapalal Purshottan a
Modi, an application under s. 25A of the Incone Tax. Act,
1922 claimng partition was made. The claimwas disall owed
by’ the |1.T.0O by his order dated 28-1-1960. During the
pendency of the appeal, a suit for partition was filed in
1961 and a decree for partition was obtained on June 30,
1965. The. appeal to the Appellate Assistant Commi ssioner
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was di sm ssed on Septenber 30, 1965 and the second appeal 10
the Income Tax Appellate Tribunal was also dismssed on
March 28. 1969. The appellants did not ask for a reference
to the H gh Court, as provided under the Act, but went on
filing the returns in respect of the subsequent assessnent
years. \Wen the Incone Tax O ficer got attached the entire
amount in the, Savings Bank A/c towards the tax liability by
an order dated May 12. 1970, the appellant filed a wit
petition challenging the various orders passed in the pro-
ceedings under s. 25A for the assessment years 1955.66 to
1965-66 and the several attachnent orders. The Hi gh Court
dismssed the wit inlimne, but granted a certificate
under Art. 133(1)(b) of the Constitution.

Di sm ssing the appeal, the Court,

HELD: (1) Sub section (3) of s. 25A provides that where
an order accept ing partition had not been passed in respect
of a Hi ndu Undivided Fanily assessed as wundivided, such
famly shall be deened for the purposes of the Act to con-
tinue to be H ndu Undivided Fam |ly. The Incone Tax Officers
who~ had their own viewto take, were not bound by the de-
cree, ~since in the instant case the partition prelininary
decree canme much later and there was no reference under the

I ncome Tax Act challenging the order of the Tribunal. [116
C D

(2) A junior nmenber of the family can, with the consent
of all the other nenbers. act as a karta, if the senior
menber gives up his right. [116 E]
113

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI ON.- Gi vi |- Appeal No. 156 of 1971

From the Judgnent and Order dated 19-10-1970 of the
Quj arat High Court in Special Gvil Appln. No. 1177/ 70.

B.R L. lyengar, S.K _~Dhol akia and R C. Bhati a, for
the appel |l ant.

B. B. Ahuj a, for respondent No. 1.
The Judgnent of the Court was delivered by

UNTWALI A, J. The appellant’'s wit petition filed in
the H gh Court of Cujarat was dismssed in |linmne by a Bench
of the H gh Court on Cctober 19, 1970. The Conmi ssi oner  of
Income tax, Qujarat Il, respondent no. 1 wasthe —authority
agai nst whom several reliefs had been clained in the wit
petition. Subsequently were added the other nenbers of the
famly of the appellant as respondents to the wit petition
The appellant obtained a certified fromthe H gh Court for
appeal to this Court under sub-clause (b) of clause (1) @ of
Article 133 of the Constitution of India as it stood before
the 30th Constitution Arendnment Act. Hence tills appeal to
this Court.

Havi ng heard M. B.R L. lyengar, Senior Advocate for the
appel lant at sone length we found that the appellant was
ill-advised to file the wit petition and to. —pursue the
matter wupto this Court. The appeal being devoid of  any
subst ance nust fail. W proceed to state the facts and
di scuss the points urged before us very briefly.

One Bapal al Purshottandas Mbdi was the head of a Hindu
Undivided family. The joint fam |y possessed many i nmovabl e
properties and carried on business of various types such as
noney-lending etc. Bapalal had five sons nanely Vadilal
Ramanl al , Jayantilal, @ulabchand and Kantil al. Ramanl a
died long ago in or about the year 1933. Jayantilal died in
1956. The appellant is one of the sons of Jayantil al

The appellant’s case in the wit petition was that
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Bapalal was the karta of the H ndu Undivided famly. He
executed a general power of attorney on Cctober 5, 1948 in
favour of his third son Gul abchand to manage his (Bapal al’s)
separate property. On CQctober 22, 1954 Bapal al relinqui shed
his right, title and interest in the joint famly properties

on taking a sumof Rs. 75,000/- |eaving the corpus and
managenent of the joint famly properties to his four sur-
viving sons and Raj ni kant, son of |ate Ramanlal. These five

nmenbers also executed a nenp of partition on COctober 24,
1954 disrupting the erstwhile H ndu Undivided famly and
partitioning the properties.

In course of the proceedings for assessnent of the income-
tax for the assessnent year 1955-56 against the H ndu Undi -
vided famly of Bapalal Purshottam al Mddi, an application
under Section 25A of the Incone-tax Act, 1922 was nade
claimng partitionwe.f. Cctober 24, 1954. Notices of the
enqui ry under section 25A were served on all the nenbers of
the famly. At the enquiry the statenments of various
persons including the appellant were recorded by the Incone
tax Oficer. He, by his order, dated January 28, 1960
di-sal lowed the

114

cl ai m under section 25A of the Incone-tax Act, 1922. It is
asserted that inthe year 1961 a suit for partition had al so
been filed and the Cty Cvil Court Ahnedabad passed a
decree for partition on June 30, 1965. 1In an appeal filed
before the Appellate Assistant Commissioner fromthe order
of the Inconme-tax Oficer dated January 28, 1960 reliance
was placed on the Civil Court partition decree also. The
Appel | ate Assistant Conm ssioner, however, dismssed the
appeal by his order dated Septenber 30, 1965. A second
appeal to the Inconme tax Appellate Tribunal was dism ssed on
March 28, 1969. InConetax assessnent was made agai nst the
H ndu Undivided fanmily for the year 1955-56. Assessment s
were al so made agai nst the Hi ndu Undivided fanmly, sonetines
treating it as Association of Persons or Unregistered Part-
nership Firmas per returns filed fromtine 'to tine, for the
subsequent years upto the assessnment year 1965-66. Copi es
of all the assessnent orders were enclosed with the  wit
petition aS Annexure '|’ collectively. Appeals taken to
the Tribunal from sone of the assessnent orders were also
di sm ssed. Notices were being issued and served  under
sections 22 and 23 of the Inconme tax Act, 1922 for the
assessment years which were governed by the said Act. In
respect of the assessment years 196.2-63 onwards notices
were. issued and served under sections 142 and 143 of the
I ncome tax Act, 1961. A large sum of tax and penalty became
due as the demands fromtime to time were partly paid. The
I ncome-tax authorities took steps for realization of the
income tax dues against the appellant’'s famly and got
attached various properties. In Cvil Suit -No. 806 of 1961
in which the prelimnary partition decree was passed on June
30, 1965, respondent Kantilal had been appointed as 'a re-
ceiver Later on one M. Bhatt was appoi nted Receiver. A
Savi ngs Bank Account No. 412002 was bei ng operated by the
Receiver. The Inconme-tax O ficer attached the entire anmount
of Rs. 56,294.43 in the said account by his orders dated
May 12, 1970. Thereupon, the appellant filed-the wit
petition challenging the various orders passed in the pro-
ceeding under section 25A of the Incone tax Act, 1922; the
assessments nade for the years 1955-56 to 1965-66 and t he
attachment orders on various grounds. In a single Wit
petition ranbling allegations were made challenging the
mul tifarious proceedings and the orders on various ground’'s
and the following prayers were nade:
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"(a) declaring void and illegal and quashing the
proceedings of the income tax authorities naking
assessnments on H ndu Undivided Fanily, Association
of persons and unregi stered partnership firm afore-
said for the years beginning from the assessnent
year 1955-56 and also the proceedings for the
recovery of the taxes so assessed, and

(b) quashing the orders of the inconme-tax Au-
thorities refusing to record partition and direct-
ing the Respondent and his Subordinates to record
under Section 25A of the Act that the erstwhile
joint famly property has been divided or parti-
tioned in definite portions, each nenber getting an
equal share, on COctober, 1954;

115

(c) directing the respondent and his subor di -
nat es to cancel o.r withdraw the inmpugned orders
and all steps taken for the recovery of the amounts
so. assessed;

(d) directing the respondent and hi.s subordi-
nates not to take any further steps for the recov-
ery of the tax so assessed;

(e) quashing all the penalty orders and such
ot her orders passed in pursuance of the assessnent
proceedi ngs af oresai d;

(f) quashing all the orders of attachnent or in the
nat ure

attachment passed by the Incone tax Authorities in
these proceedings for the assessnent year 1955-56
onwards, and

(g) to pass-such other and further orders as your
Lordshi ps deem just and expedient in the circurm
stances of the case.”

It seenms to-us that the Hi gh Court rightly
dism ssed the “appellant’s petition in [imne
Since the valuation under Article 133(1)(b) was
beyond Rs. 20,000/-, the appellant was granted a
certificate as a matter of course.

It was pointed out to. the appellant’s ‘counse
that so many proceedings and orders could ‘not be
chall enged in one wit petition and he was asked to
make his submi ssions in the appeal confining the
wit petition to one matter only. Counsel chose to
confine it to the attack on the attachnent order of
the Income tax Oficer in respect of the noney
lying in the Savings Bank Account. VWil e doing so,
he traversed the entire allegations in the petition
by adopting an ingeni ous nmethod. Counsel submtted
that the attachnent had been made for/ realization
of the incone tax dues based upon various orders
whi ch were void and ultra vires. “All those orders
could be attacked collaterally while attacking the
attachment order.

M. lyengar urged the follow ng points  in,support
of the appeal

(1) That the orders of the various authorities
rejecting the claimof the partition under section
25A  of the Incone tax Act, 1922 were wthout
jurisdiction and on their face suffered from many
infirmties of |aw

(2) That after Bapal al relinquished his inter-
est in the joint famly properties and ceased to
be the karta, there was no karta of the famly.
@ul abchand--a junior nmenber of the fanmily coul d not
act as a karta. O her nmenbers of the famly did not
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accept himto be the karta.

(3) That even after the death of Bapalal in the
year 1958 various notices under the Inconme tax Act
were issued and served in the nane of Bapala
Purshottandas Mbdi--a dead person--and hence the
entire proceedings and assessment orders wer e
nullities.

116

(4) That the appellant had no opportunity of
taking any part in the income tax proceedings and
his property cannot be nade liable for realization
of the dues determ ned in such proceedings.

None .« of the points urged on behalf of the
appel l ant nmerits any detail ed discussion. W were
taken ~through the power of attorney executed by
Bapal al in favour of @ulabchand, the deed of relin-
gui shment executed by himon Cctober 22, 1954 and
the all eged nmenorandum of partition of October 24,
1954; the orders of the Incone tax officer, the
Appel | ate Conm ssioner and the Tribunal in the
proceedi ngs under —section 25A of the I|ncone tax
Act, 1922. In our opinion. the orders do not
suffer fromany infirmty of law or any such defect
which wll make them void. Notice of the enquiry
had been given to all the nenbers as admtted by
the /appel l ant hinself. ~ He had been exam ned in the
pr oceedi ngs. Sub-section (3) of Section 25A pro-
vides. that where an order accepting partition had
not. ‘been passed in respect of a Hndu fanmly as-
sessed-as undivided such famly shall be deered for
the purposes of the Act to continue to be Hindu
undivide famly. A partition prelimnary decree
came nmuch later. The incone tax ‘authorities had
their own view to take. They were not bound by the
decree. No reference was taken under the incone tax
Act chall enging the order of the Tribunal dism ss-
i ng the appeal

It was clear fromsone of the assessnent orders
that @ul abchand was acting as a karta even  during
the life tinme of Bapalal as he had retired to live
in Brindaban. At the relevant time no body disput-
ed his authority to act as karta. Hi s el dest
brother Vadilal was an ol d man of about 70 years of
age. Hi s eider brother Jayantilal--father of the
appel lant died in the year-1956." In these circum
stances he appears to have acted as the karta w th
consent of all the other nembers. A junior menber
of the famly could do so. See Miulla’s H ndu Law
296, fourteenth edn. Were occurs the follow ng
passage:

"So long as the nmenbers of ‘a family remain
undi vided, the senior nenber of the famly s
entitled to manage the fanmily properties,” includ-
ing even charitable properties (qg); and is presumned
to be the nanager until the contrary is_shown(r).
But the senior nmenber may give up his right of
managenent, and a junior nenber nmay be appointed
manager(s) ."

Notices were being issued in the name of the famly
which was carrying on the business in the assuned nanme of
Bapal al Purshottandas Moddi. They were neither issued to nor
served on Bapajal the dead person. |In response to the
notices returns were being filed by the managi ng menber of
the famly. At no stage before the incone tax authorities a
contention was raised that the notice was served on a dead
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per son. There is no substance in the third point. Com ng
to the fourth and the last point urged on behalf of the
appel l ant we find that the appellant is bound by the assess-
ment made in respect of the income of his famly which
continued in the eye of lawto be joint. The share
117
of the appellant’s properties received by himfromthe joint
famly or the incone thereof is liable for the incone tax
dues in question. The appellant, as we have sai d above, was
ill-advised to file a m sconceived petition on wholly un-
t enabl e grounds.

In the result the appeal fails and is dismssed wth
costs to respondent no. 1.
S R Appeal
di sm ssed
118




