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PETI TI ONER
KAMLESH RAN

Vs.

RESPONDENT:
STATE OF HARYANA

DATE OF JUDGVENT: 17/ 12/ 1997

BENCH
G T. NANAVATI, K VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
THE 17TH DAY OF DECEMBER,” 1997

Pr esent

Hon’ blle M. Justice G- T. Nanavati

Hon’ bl e M. Justice K.~ Venkat aswaim
Ashok Grover, Sr, Adv., C N-Sree Kumar, V.K Sidharthan
Advs. with himfor the appellant
Ajay Siwatch and Prem Mal hotra, Advs, for the Respondent

JUDGMENT

The foll owi ng Judgnent of the Court was delivered:
Nanavati . J.

The appellant is challenging her conviction under
Section 302 IPC. She was convicted by the Sessions Judge.
Kurukshetra and it has been confirned by the Hi gh Court of
Punj ab and Haryana in Criminal Appeal No. 18-D8/88.

The conviction of appellant is based upon the dying
decl arati on nade by deceased - Kavita. It was recorded by
Dr. Sehgal sonetine between 9.15 a.m and 9.40 a.m~ of
26.5.87. The incident of poring kerosene over her and her
getting burnt took place at about 8.30 a.m She was taken to
the hospital at about 9.15 a.m The evidence discl oses that
her husband had tried to save her and in that process he had
al so received burn to the extent of 50% He had al'so gone to
hospital along wth Kavita and both of themwere admtted
and treated in the hospital. The evidence of the Doctor who
treated them was that immediately after Kavita was brought
to the hospital, he prepared a bed head ticket and sent
rukkas to the police and the Naib Tehsildar. Wthin a short
time, he was inforned that the Naib Tehsildar was not
avail abl e and therefore he recorded the statenent of Kavita
himsel f. Therein, Kavita has stated that her nother-in-I|aw
had burnt her. She has further stated that while sh was
prepari ng chappaties, her nother-in-|law had poured kerosene
over her and that is how she got burnt. She also stated that
no one less was at fault except the mother-in-law. The said
dyi ng decl aration was attested by Doctor Jitender Sayal. Wo
had assisted Dr. Sehgal, both the courts bel ow have believed
the dying declaration and convicted the appellant on the
basi s t hereof.

It was contended by the |l|earned counsel for the
appel l ant that Kavita with 80% burns could not have been in
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a position to give statenment and nore particularly after
she was given an injection of Pathedine. he also subnmtted
that she had breathed carbon-di-oxi de and carbon-nono- oxi de
and therefore was having breathing difficulties. He further
submtted that she was also suffering at times from
hal | uci nati ons and therefore the evidence of the Doctor that
she was in a fir condition to give the dying declaration
shoul d not have been accepted. We find that both the Doctors
have positively stated that she was consci ous when she gave
her statement. nerely because she had 80% burns, it cannot
be inferred that she was not in a position to speak. no good
reason has been urged for not believing the evidence of two
doctors who have positively stated that she was conscious.
Doctor Sehgal has stated that he had put questions to her to
find out how she got burns and whatever she had stated was
taken down in the words spoken by her

We do not find any evidence on the basis of which it
can be ~said that she could not have nmade that statement. An
attenpt was nmade in'the across-exam nation of the doctor who
had perforned post-nortemto prove that she could not have
made such a statenment inview  of the extent and degree of
burns she had received.” but the Doctor clearly stated that
is was not possible ‘to say that she nust have becane
unconsci ous on receiving the burns and  that she coul d not
have given such a statenent. W do not find any infirmty in
the evidence of Doctor Sehgal. W do not agree with the
| earned counsel that his conduct suggests -that he was not
i mparti al

It was also contended that the dying declaration does
not bear the time at which it was recorded and therefore no
reliance should be placed on such a dying declaration. In
support of this contention, the learned counsel cited the
decision of this could in State Delhi (1985 (2) Sup]. SCR
898). in that case, the dying declaration was rejected
mai nl y because it was recorded by the police, was not signed
by the person nmaking it and it did not bear the tine.
Therefore, that decision can be of help to him

As we do not find any substance in this appeal, it is
di sm ssed
The appellant is on ball. He is directed to surrender

to custody immediately to serve out the remaining part of
the sentence.




