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This is directed agai nst the judgnment of a Division Bench of the Bonbay
High Court in a Letters Patent Appeal. Brief reference to the factua
aspects woul d be necessary:

The appellant filed Suit No. 6954/72 in the Bonbay City Civil Court against
the respondent inter alia with the foll owi ng prayers:

(a) for possession of suit prem ses of Plots Nos. 81, 82 with shed at
Gandhi nagar, Bharat Bazar, Wrli, Bonbay.

(b) for recovery of -an anmount of Rs. 6,175/- on account of
conpensati on, and

(c) for mesne profits.

Certain interimreliefs were also clainmed in this suit. The broad
al l egations nade by the plaintiff in the plaint were as foll ows:

(a) on request of the Defendant, the Plaintiff allowed the Defendant to
use the suit premises on the ternms recorded in the Agreenent dated

01. 05. 1091, which was an Agreenent for |eave and license for 11 nonths from
the date;

(b) the conpensation agreed between the parties was Rs. 475/- per
nont h;
(c) the Defendant was to carry on the business of notors repairing in

the suit prem ses and was not to change the user of the prem ses;

(d) that 2 nonths’ arrears of conmpensation would entitle the Plaintiff
to ternm nate the Agreenment by giving one nmonth’s notice in witing andto
enter upon the suit premn ses;

(e) the license could be renewed at the option of the Defendant by one
nonth’s prior notice to the Plaintiff;

(f) that though the Agreenent provided that the Defendant woul d deposit
Rs. 6,000/- by way of security, the Defendant in fact paid only Rs. 5,
000/ -;

(9) that, the Defendant had issued 2 cheques respectively for Rs. 950/-
and Rs. 793/- towards conpensation, which were di shonour ed;

(h) the Plaintiff by his Advocate’'s letter dated 02.10.19781 i nformed
the Defendant that, from May, 1971 to Septenber, 1971 the Defendant had not
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pai d conpensati on anmobunt of Rs. 2,375/- and that, he had comitted severa
breaches of the said license, that the |icense granted to the Defendant was
revoked and that, the Defendant should pay the arrears and hand-over the
vacant possession of the suit prem ses;

(1) the Plaintiff by his Advocate's letter dated 13.04.1972 demanded
the arrears of conpensation of Rs. 5,225/- upto April, 1972, but the

Def endant issued a cheque of Rs, 2,850/- towards compensation, which was
al so di shonour ed.

The def endant-respondent filed Witten Statement in which originally the
foll owi ng stands were taken:

(a) That the Civil Court had no jurisdiction to try the suit as the

Def endant was the tenant or the sub-tenant of the suit prem ses and not a
licensee as alleged, and that, "the |landlord had agreed to this arrangenent
arrived at between-the Plaintiff and the Defendant."

(b) That the Defendant had constructed a shed on a portion of the suit
prem ses by spending Rs. 4, 000/-

(c) That the Defendant had not committed any breached of the Agreenent
and gave expl anations for the same in para 9 of his witten statenent.

(d) That, there was no cause of action for the suit.

Subsequently, both appellant and respondent took out Notice of Mdtion in
the Givil Suit in respect of interimorders passed in the suit, and orders
were passed on said Notice by the Gvil Court.

On 10.01.1976, the defendant took out Chamber Summons for anendment of the
Witten Statenent in the follow ng terns:

(a) to amend the Witten Statenent to contend that the Agreenment dated
01. 05. 1971 was void on account of fraud and mi srepresentati on nade by the
Plaintiff that, he was the |l egal tenant of the suit prem ses;

(b) to delete fromthe original Witten Statenent the avernent that the
Agreenent of sub-tenancy between the Plaintiff and the Defendant was
consented to by the | andl ord.

The trial court allowed the said amendment. Subsequently, in 1976 the
def endant took out another Chanber Summons praying for anendnents in his
Witten Statenent in the follow ng terns:

(a) that, the Defendant was not inducted in the suit premses on 1.5. 1971
but that, he was already in possession of the plots with a shed on it and
was carrying on his business in the same of Fampus Engi neering Wrks on an
undertaking arrived at with one Shanmsher Khan on 27.12.1990;

(b) that, the said Shasher Khan vani shed away and the Plaintiff approached
the Defendant representing himthat Plaintiff was the |egal tenant of the
suit prem ses and believing the same the Defendant executed the Agreeenent
dated 01.05.1971 in favour of the Plaintiff;

(c) that, the said Mansoor Hussein was the tenant in respect of the
suit property and the Defendant was in | awful occupation of the suit
property;

(d) that, the Agreenment dated 01.05.1971 was void on account of fraud

and m srepresenation practised by the plaintiff.
Thi s second anmendnent was al so al | owed.

The Civil Court allowed the plaintiff-appellant to plead cause of action
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occasi oned by the alternate plea of sub-tenancy raised in the Witten
Statement by anmendment. The plaintiff was allowed to anend the plaint for
raising the plea of forfeiture incurred by the defendant-respondent by
reason of denial of the plaintiff-appellant’s title to the suit prem ses.

Suppl emrentary Witten Statenment was filed. Issues were framed and by

j udgrment and decree dated 30.10.1987 the Shor Cause Suit No. 6954/72 was
di sm ssed. Being aggrieved by the judgnent and decree passed by the tria
Court, First Appeal No. 1109/1987 was filed in the Bonbay H gh Court and
the | earned Single Judge set aside the judgnment and decree of the tria
Court and the plaintiff-appellant’s suit for possession was decreed.

Aggri eved by the said judgnent and decree dated 29.4.1988 and 15. 09. 1990
respectively passed by | earned Single Judge defendant-respondent filed
Letters Patent Appeal which was nunbered as LPA No. 161/1993. The D vision
Bench set aside the judgnent and decree passed by the | earned Single Judge
and restored those passed by the trial Court.

In support of the appeal, |earned counsel for the appellant submtted that
the approach of the Division Bench was clearly erroneous and based on a

m sreadi ng of Section 116 of the Indian Evidence Act, 1982 (in short "the
Evi dence Act"). Great enphasis was laid by the Division Bench on the
question of title of the plaintiff at the time when the all eged agreenent
between the plaintiff and the defendant was entered into. According to

| earned counsel for the appellant this is really irrelevant and is contrary
to the specific | anguage used in Section 116 of the Evidence Act. It was
poi nted out that the learned Single Judge has el aborately dealt with the
scope and ambit of Section 116 of the Evidence Act. It was pointed out that
what is relevant is the possession of the the licensor but not the title.
The Division Bench lost sight of ‘this distinction and went on to decide the
appeal in favour of the defendant-respondent as if title was sine qua non
for the application of Section 116 of the Evidence Act.

Per contra, learned counsel for the respondent submitted that if the entire
factual scenario is taken note of, one things clear that the appellant was
not in possession when the alleged agreeemmt on 1.5.1971 was execut ed.

It is not in dispute that on 1.5.1871 an agreenent was entered into. Wat
the defendant tried to establish was that prior to'the date of agreenent
one Shansher Khan had put the defendant in possession and therefore the
subsequent agreenent with the plaintiff-appellant was really of no
consequence. This aspect was dealt by the | earned Single Judge in detail

It was held that the concept of constructive possession was clearly
applicable even if the defendant’s case of Shansher Khan having put himin
possession is accepted. Illustrations were given to buttress the
interpretation given. The |earend Single Judge was of the view that the
word "possession” in Section 116 al so includes constructive possession
Unfortunately the Division Bench has not dealt with this aspect. I't would
be relevant at this point of time to take note of what is stated in Section
116 of the Evidence Act. The sane reads as foll ows:

"Estoppel of tenant; and of |icensee of person in possession-No
tenant of inmoveable property, or person clainmng through such
tenant, shall, during the continuance of the tenancy, be permtted
to deny that the landlord of such tenant had, at the beginning of
the tenancy a title to such i nmpoveabl e property and no person who
cane upon any inmnovabl e property by the licence of the person in
possessi on thereof, shall be permitted to deny that such person had
atitle to such possession at the tinme when such |icence was

gi ven."

The "possession” in the instant case relate to second |inb of the Section
It is couched in negative terns and mandates that a person who conmes upon
any i nmoveabl e property by the license of the person in possession thereof,
shall not be permitted to deny that such person had title to such
possession at the time when such |icense was given.
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The underlying policy of Section 116 is that where a person has been
brought into possession as a tenant by the landlord and if that tenant is
permitted to question the title of the landlord at the tine of the
settelement then that will give rise to extrene confusion in the matter of
rel ati onship of the landlord and tenant and so the equitable principle of
est oppel has been incorporated by the legislature in the said section

The principle of estoppel arising fromthe Contract of tenancy is based
upon a healthy and salutory principle of law and justice that a tenant who
coul d not have got possession but for his in some inequitable situation

t aki ng undue advantage of the possession that he got and any probable
defect in the title of his landlord. It is on account of such a contract of
tenancy and as a result of the tenant’s entry into possession on the

admi ssion of the landlord’ s title that the principle of estoppel is
attracted

Section 116 enunerates the principle of estoppel which is nerely an
ext ensi on of the principle that no person is allowed to approbate and
reporbate at the sane tine.

As laid down by the Privy Council in Krishna Prasad Lal v. Barabani Coa
Concern Ltd., AR (1937) P.C. 251 "It (Sec. 116) deals with one cardi na
and sinple estoppel ‘and states it first as applicable between | andl ord and
tenant and then as between |icensor and |icensee, a distinction which
corresponds to that between the parties to an action for rent and the
parties to an action for use and occupation".

OQoviously, the strees is on the possession of the person who is in
possessi on of the immovable property. Unfortunately, The Division Bench had
not addressed itslef to this question which according to us was the core
guesti on.

The Division Bench erroneously laid stress on title as indicated above

whi ch has no rel evance in the background of what is stated in Section 116
of the Evidence Act. The Division Bench di sposted of the matter without
even di scussing as to why the | earned Single Judge was not justified in the
conl cusions arrived at. Therefore, we remand the matter to the Division
Bench for fresh hearing and di sposal. However, we nmake it clear that we
have not expressed any final opinion on the nerits of the case. As the
matter is pending since long, we request the H gh Court to dispose of the
matter within three nonths. The interimorder passed in-this appeal shal
continue till the disposal of the matter by the Hi gh Court.

The appeal is disposed of accordingly.




