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1. These three appeals stemfromtwo related ‘incidents

that took place on Novenber 11. 1985 in village Laxm pur
Taufir Bind Toli and its neighbourhood within the
jurisdiction of Munger Muffasil Police Station in the State
of Bihar. Before detailing the incidents and discussing the
evidence on record relating thereto it will be necessary to
narrate the sequence of eventsleading to the trial to
appreciate the contentions raised on behalf of the appel-
lants regarding validity of thetrial as well as the
adnmi ssion of evidence of sone of the prosecution wtnesses
t herein.

2. Over the, first incident that took place at or about 6
A M two cases were registered being Munger Miffasil P.S
Case Nos. 302 and 303 of 1985 and after they were jointly
i nvestigated, a charge-sheet was subnmitted against six
accused persons under sections 147, 148 and 149/307 1PC and
section 27 of the Arms Act. In respect of the second
incident, which started at m d day and continued till the
evening, also two cases were registered; one in the / sane
ni ght on the statenent of one Janki Bind being cast No., 304
of 1985 under sections 148, 149/302, 201, 436 and 380 |PC
and the other on the follow ng nmorning on the statenment of
one Mahender Singh being case No. 305 of 1985 under sections
302/ 149, 307, 380, 436, 147, 148, 149, 201 and 120 B |PC and
section 27 of the Arnms Act These two cases also after
joint investigation ended in a charge sheet against 152
accused persons including the three appellants herein and
sone absconders.

3. The case relating to the second i nci dent was
committed to the Court of Session on January 28, 1986 and on
receipt of the order of commtnent the |earned Sessi ons
Judge transferred it to the 10th Court of the Addl.

Sessions Judge (' 10th Court for short) for trial (Sessions
Trial No. 10 of 1986). Thereafter on Feb-
231
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ruary 25, 1986 <case it appears that the H gh Court had
exercised the power of transfer in the context of the

petition filed by sone of the accused fromjail conplaining
that they could not be accompdated in the Court roomas a
result of which some of themhad to remain outside. It

further appears that the other grievance rai sed was that the
Court was so crowded that even clerks of the lawers won
March 3, 1986 for trial (Sessions Trial No. 83 of 1986).
4. On March 5, 1986, one of the abscondi ng accused
surrendered before the 10th Court and prayed for being tried
along with the other accused. The prayer was allowed and
char ges were framed against him in both the cases.
Thereafter, an application was noved on behal f of some of
the accused persons for anml gamation of the two trials which
was allowed by the 10th Court by its order dated March 7,
1986. After such amal gamation the Court franmed charges
under sections 148, 307/ 149 and 307 I PC against the six
accused of Sessions Trial No. 83 of 1986 and commenced the
trial. 't also continued with the trial of 140 accused
persons. ‘of © Sessions Trial No. 10 of 1986, including the
three appellants, and the six accused who were arraigned in
the other trial also. While the trials were being proceeded
with in the 10th Court the H gh Court passed an order on or
about April, 1986 transferring both the cases to the 5th
Court of the Addl.  Sessions Judge, Munger ("5th Court’ for
short) for trial
5.1t appears that after the records of the t wo Sessi ons
Trials were sent to the 5th Court pursuant to the order of
the Hi gh Court, its attention was drawn on April 16, 1986 to
a petition sent by sone of the accused persons from jail
In that petition it was stated that on February 25, 1986
when the Sessions Trial No. 10 of 1986 was ~taken up for
hearing on the question of fram ng of -charges ‘all the
accused could not be accommpdated in the dock neant for them
as a result of which sone of themhad to remain outside. It
was further stated therein that one of the accused,  nanely,
Bansraj Yadav who was |ying seriously ill and was brought on
a cot had to kept on the verandah of the court-room and that
the court was so crowded that clerks of the |learned lawers
were not allowed to enter and in fact the | awers thensel ves
had to carry the records. |In the petition it was also
alleged that the trial Court (the 10th Court which was -then
in seisin of the trials) did not pay any heed to their
gri evances.
6. Wil e disposing of the above petition the 5th Court
recorded an order to the effect that to avoid all sorts of
infirmties and irregularities and for redressal of the
grievance of the accused in general the charges against. al
the accused includi ng Lakhan Yadav and Nageshwar Yadav / (two
of the absconding accused who had surrendered in the
nmeantinme) would be framed afresh. The order further ' reads
as follows: -

"...1 nust pout it out that the |earned

Special P.P. has subm ssion that the charges

were explained to the accused persons. It is
worth noting that if the said petition is
allowed to renain undisposed of, in future

there may arise conplications, particularly at
t he end of trial and this way wi t hout
prejudice to the accused persons it is just
proper, regular and expedient to explain the
charges afresh to all the accused persons
under the peculiar circunstances; keeping in
view that there was protest with regard to the
appoi ntnent of a | awer fromthe defence pane
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by the
232
accused on the very first day of taking of the
trial and Kkeeping in viewthat the accused
persons did not repose confidence in the
def ence | awyer appointed by the previous court
and further Kkeeping in view that they re-
iterated that they had been prejudiced due to
the absence of their |awers whom they had
appoi nted- The misgivings on the part of the
accused may not be sound but the court wll
have to adopt a procedure warranted by law so
that neither side feel any sort of Prejudice
against the court. The confidence of both
side in the working of a court is the para-
nount el ement for the fair trial of any case.
This court has tried to renove all sorts of
infirmties and irregularities, if any, wth
regard to the procedure adopted for the MA of
this inmportant case. This order wll not
Prejudi ce either side. To 27.4.86 for framng
charges afresh against the accused persons
i ncluding those who have been ordered to be
put on trial. The | earned Spl. P.P. is
directedto furnish the list of the wtnesses
who nmay be exam ned on 30.4.86 and on allotted
working days in May' 86, send a production
warrant for productionof accused Nageshwar
yadav ‘and Yadav on 26.4.86 in the Court. "
7.1t appears that pursuant to the above order charges were
franed afresh in as nmuch as, (i) new charges under. section
364 read with 149 and 201 read with 149 1PC were added, (ii)
the three absconding accused persons who - had surrendered
since the charges were franed by the previous Court, were
also arrayed in the charges and (iii) all the charges were
expl ained to the accused afresh.
8. Thereafter, while the trial (Court was examning the
wi tnesses produced by the prosecution an application was
filed on it behalf on April 24, 1987 stating that P.W1
Mahendra Singh, P.W3 Nagendra Singh,  P.W4 Ram  Chandra
Singh were discharged after their exam nation -and cross
exam nation by and on behal f of 137 accused and the cross-
exam nation of P.W2 Sukhdeo Singh was deferred at the
i nstance of one of the | earned advocate appearing on behalf
of some of the accused. It was further stated therein that
as the charges were recast in the transferee Court the pros-
ecution was wlling to produce those w tnesses who had
earlier been exam ned, cross-exam ned and then di scharged by
the 10th Court for further cross exam nation. In~ their
rejoinder to the application the accused persons stated that
the said four witnesses who were exam ned in the " previous
court should be again exanined-in-chief in presence of al
the accused and then only the defence would cross-examn ne
them VWil e disposing of the application the 5th Court
observed that as all the above four wtnesses were not
examined in presence of all the 140 accused as three of
them had surrendered after their evidence was recorded they
m ght be prejudiced. The 5th Court therefore, by its order
dated April 30, 1987, directed the prosecution to exam ne
all those four w tnesses afresh.
9. Aggri eved by the above order the State filed a revisiona
application which was disposed of by the H gh Court with the
foll owi ng order: -
"Wthout going into the nmerits, as to whether
re-exam nati on of the four w tnesses naned in
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the i npugned order is in any way essential for
just decisions of the case or not since the
stand taken before this Court on behal f of the
prosecution is that it does not propose to re-
examine them in the trial, it is enough to
di spose

233

of this application with a direction that in
case the defence applied to cross-exan ne
them the Court may order for their cross-
exam nation and in case the court feels that
any further evidence is essential for a just
decision of the case, it may call am to the

Court.
The question whether the evidence recorded by
the predecessor incharge of the court of

the 5th Addl. Sessions judge. Minger, of the
four wi tnesses nanmed in the inpugned order can
be | ooked into and relied upon by either party
or not shall renain open for consideration of
the hearing of thetrial, The | earned Sessions
Judge shall proceed with the trial wthout
waiting for the prosecution to produce them
for exam nation-in-chief."
10.In course of the trial that followed in accordance wth
the above directions of the H gh Court two of the accused
di ed and, as such, the trial continued with 138 accused. On
conclusion of the trial the Court, acquitted 78 of them and

convicted and sentenced the other 60 in respect of all or
some of the charges level ed against them Five of the
convicts were sentenced to- death. Each of the three

appel | ants before us was convicted under Sections 120B, 148,
302/ 149, 436/149, 380 and 201/ 149 IPC and sentenced to
various terns of inprisonment including for life. Agai nst
their convictions and sentences all~ the convicts filed
separate sets of appeal and the State of Bihar, inits turn
filed an appeal against the acquittal of others. Along with
the appeals preferred by the convicts and the State the High
Court heard the reference nmade by the trial Court under Sec-
tion 366 of the Code of Criminal Procedure, 1973 (' Code’ for
short) and di sposed of all of themthrough a common judgnent
by rejecting the reference, dismssing the CGover nrent
appeal , allowi ng the appeal of one of the convicts and dis-
m ssing the appeal of all other convicts with nodification
in convictions and sentences of sonme of them As regards
the three appellants before us, nanely, Ranbir  Yadav,
Sukhdeo Yadav and Pandav Yadav, the H gh Court affirmed
their convictions and sentences except for the offences. un-
der Section 120 B IPC. They have only noved this  Court
through these three appeals after obtaining special |eave.
11. M. Jethmal ani, the | earned counsel appearing for al
the three appellants contended that the trial which took
place in the 5th Court was wholly w thout jurisdiction and
consequently the convictions and sentences recorded by  that
Court were null and void. |In elaborating his contention M.
Jethmal ani  submitted that the High Court had no power to
transfer the case fromthe 10th Court to the 5th Court and
that too by an admnistrative order at a stage when,
admttedly, the trial had already commenced. M. Jethnal ani
drew our attention to Section 194 of the Code to contend
that a plain reading of the Section would unm stakably show
that the power of the High Court to direct a particular
Court to try a case could be exercised only at the initia
stage where trial was yet to comence and not thereafter.
He next <contended that the only other section whi ch




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 24

enmpowered the High Court to transfer a case under the Code
was Section 407 but such a power <could be exercised
judicially only after conmplying with the requirenents
thereof and hearing the parties. As, admttedly, the High
Court did not exercise such judicial power, the order of
transfer whereby the 5th Court acquired jurisdiction, mnust
be held to be void and ineffective, argued M. Jethnal ani.
He | astly contended that such

234
grave illegality and want of jurisdiction were not curable
under Section 465 of the Code. In support of this

contention he relied upon the majority judgnent of this
Court in AR Antulay vs. R S. Nayak & Another (1988) 2 SCC
602,

12. Before consi deri ng the above contentions of M.
Jethmalani we nmay nention that in spite of sufficient
opportunities given, the order of transfer passed by the
H gh Court was not produced before us. Needless to say, had
it been produced we woul d have exactly known the facts and
circunstances which pronpted the High Court to pass that
order and clearly apprehended the source of power. However,
fromthe materials on record which we have al ready detail ed,
it appears that the order was passed by the Hgh Court in
its administrative jurisdiction. Under Article 227 of the
Constitution of Indiaevery H gh Court has superintendence
over all Courts and Tribunals throughout the territories in
relation to which it exercises jurisdiction-and its trite
that this power of superintendence entities the Hi gh Court
to pass orders for ‘adm nistrative exigency and - expedi ency.
In the instant case it appears that the H gh Court had
exerci sed the power of transfer in the context of  the pe-

tition filed by sone of the accused from jail conplaining
that they could not be accompdated in the Court roomas a
result of which some of themhad to remain outside, It

further appears that the other grievance rai sed was that the
Court was so crowded that even clerks of the |awers were
not being allowed to enter the Court room to carry the
briefs. Such a ,situation was obviously created by the
trial of a large nunber of persons. |If in the context of
the above facts the H gh Court had exercised its plenary
administrative power to transfer the case to the 5th Court
which, we resune had a bigger and better —arrangenent  to
accompdate the accused, |awyers and other connected with
t he trial no exception can be taken to t he sane,
particularly by them at whose instance and for whose benefit
the power was exercised. M. Jethmal ani, however, contended
that administrative power could not be exercised at a stage
when judicial power was not only avail able and | operationa
but was equally effective and efficacious. According to M.
Jethmal ani, if the forner was not contained the |latter would
be nugatory.

13. W arc unable to share the above view of M. Jethmal ani
So long as power can be and is exercised purely for
adm ni strative exi gency wi t hout i mpi ngi ng upon and
prejudicially affecting the rights or interests of the
parties to any judicial proceeding we do not find any reason
to hold that administrative powers nust vyield place to
judicial powers sinply because in a given circunstance they
co-exist. On the contrary, the present case illustrates how
exercise of admnistrative powers were nmore expedient,
effective and efficacious. |If the H gh Court had i ntended
to exercise its judicial powers of transfer invoking Section
407 of the Code it woul d have necessitated conpliance wth
all the procedural formalities thereof besides providing ad-
equate opportunities to the parties of a proper hearing
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which, resultantly, would have not only delayed the tria
but further incarceration of some of the accused. It is
obvi ous, t herefore, that by invoking its power of
superintendence, instead of judicial powers, the Hi gh Court
not only redressed the grievances of the accused and ot her
connected with the trial but did it with utnost dispatch.
235

14.Coming now to AR Antulay case (supra) we find that the
principles of lawlaid dowmm in the majority judgnent to
which M. Jethnal ani drew our attention have no manner of
application herein. There questions arose as to whether i)
the Hi gh Court could transfer a case triable according to
Crimnal Law Amendment Act, 1952 (' 1952 Act’ for short) by a
Speci al Court constituted thereunder to another Court, which
was not a Special Court and ii) the earlier order of the
Supreme Court transferring the case pending before the
Special Court to the High Court was valid and proper. In
answering . both “the questions in the negative the |earned
Judges, expressing the majority view, observed that i)
Section. 7(1) of the 1952 Act created a condition which was
si ne qua non for the trial of offences under Section 6(1) of
the said Act. The condition was that notw thstanding
anyt hi ng contained inthe Code of Crimnal Procedure or any
other law the said offence shall be triable by Specia
Judges only. By express ternms therefore it took away the
right of transfer of cases contained in the Code to any
other Court which was not a Special Court  and this was
not wi t hst andi ng anyt hi ng contai ned in- Section 406 and 407 of
the Code and ii) the earlier order of the Supreme Court
transferring the case to the H gh Court was not authorised
by I aw, nanely, Section 7(1) of the 1952 Act and the Suprene
Court by its direction, could not confer jurisdiction on the
Hi gh Court of Bombay to try any case for which it 'did not
possess such jurisdiction under the scheme of the 1952 Act.
As in the present case the 5th Court was competent under the
Code to conduct the Sessions trial the order of transfer
conferring jurisdiction to that Court and the trial that
foll owed cannot be said to be bad in I aw.

15. Since we have found that the order of transfer was nade
by the High Court in exercise of its adninistrative powers,
which was available to the Hi gh Court under Article 227  of
the Constitution of India the question raised by M.
Jethmalani relating to the conpetence of the Hi gh Court to
exerci se powers under Section 194 of the Code need not  be
answer ed. Consequently, we need not | ook into the .inter-
pretation of Section 194 of the Code as given by the Court
in Kehar Singh vs. State (1988) 3 SCC 609 to ~which our
attention was drawn by M. Jethmalani. For the foregoing
di scussion we find no nerit in the first contention of ' M.
Jet hmal ani .

16. M. Jethmal ani next contended that having regard to the
facts that the 5th Court had, by its order dated April 16,
1986 decided to frame charges afresh against the accused

persons, including those three who were later put on ‘tria
after their surrender and that pursuant thereto it framed
charges and proceeded with the trial, the wearlier tria

conducted by the 10th Court nust be held to have cone to an
end, and that necessarily neant that the evidence of the
four wtnesses, nanely, Mhinder Singh, Nagender Singh,
Sukhdeo Si ngh and Ranthandra Singh who were exam ned therein
could not be relied upon by the 5th Court for recording the
i mpugned order of conviction and sentence. According to M.
Jethmal ani, the general principle of lawis that a Judge or
Magi strate can decide a case only on the evidence recorded
by himand the departure fromthis salutary principle is
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perm ssible only in those cases where he decides to invoke
Section 326 of the Code to exercise his judicial discretion
to act on evi dence recorded by hi s predecessor or
partly re-
236
corded by his predecessor and partly re corded by him M.
Jethmal ani  submitted that as in the instant case the tria
Court had exercised its discretion to hold a de novo tria
reference to and reliance upon any evidence recorded in the
earlier trial were patently illegal and inconpetent. In
support of this contention M. Jethmalani relied upon the
decision of this Court in Pyare Lal vs. State of Punjab
(1962) 3 SCR 328. \While on this point M. Jethnmalani lastly
contended that once the trial Court had exercised its
judicial discretion to hold a fresh trial, the Hgh Court’s
interference with the sane was not only inpermissible in
view of the enbargo of Section 397 (2) of the Code but was
al so unsust ai nabl'e on nerits.
17. To appreci ate the above contentions of M. Jethmalani it
will be inperative to first refer to the legislative history
behind Section 326 of the Code. In the Code of 1898 the
correspondi ng section was Section 350 and, so far as is
material for our purposes nad as under
(1) * \Whenever any Magistrate, after having
heard and recorded the whole or any part of
the evidence in an enquiry or a trial, and is
succeeded by another Magistrate who has and
who exerci ses such jurisdiction, t he
Magi strate so succeeding nay  act on t he
evi dence so recorded by his _predecessor, or
partly recorded by his predecessor and partly
recorded by hinself or he may resummon the
wi t nesses and recomrence the-inquiry or trial
Provi ded as foll ows:
(a) ha any bidthe accused may when the
second Magistrate comences his proceedings
denmand that the witness or any of thembe re-
summoned and reheard;
(b)the H gh Court ~or, in cases tried by
Magi st rat es subordinate to the District
Magi strat e, the District Mugistrate may,
whet her there be an appeal or not, set aside
any conviction passed on evidence not ~whol ly
recorded by the Magistrate before whom the
conviction was held if such Court or District
Magi strate is of opinion that the accused has
been materially prejudiced thereby, and may
order a new inquiry or trial."
(enphasi s suppli ed)
In interpreting the words ceases to exercise jurisdiction
therein" in the above quoted sub-Section (1) some- of the
H gh Court-, held that section 350 was intended to 'provide
for a case where an inquiry or trial had conmenced  before
one incunbent of a particular post and that officer had
ceased to exercise jurisdiction in that post and was
succeeded by another officer, whereas sone other Hi gh Courts
held that it referred to the inquiry or trial and not to a
particular post Similarly the words "succeeded by another
were interpreted by some Hi gh Courts has as inmporting that
the the first Magistrate had left his post but other High
Courts held that the word "succeeded" should not be
constructed in the narrower sense. Though in our view the
word therein appearing after the words ceases to exercise
jurisdiction in the context of the preceding words in an
enquiry or trial admts of no doubt that it refers to the
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enquiry or trial the legislature throught it necessary to
add the follow ng sub-section to Section 350(1) by Section 4
of Act XVIII of 1923, to put the issue beyond any pale of
controversy.
"(3) When a case is transferred under the
provi sions of this Code from one Mag-
237
istrate to another the former shall be deened
to cease to exercise jurisdiction therein and
to be succeeded by the latter wthin the
meani ng of sub-section (1)"
18. The next |egislative change in Section 350 of the Code of
1898 was brought about by Act 26 of 1955. Wth that, in
subsection (1) of the Section for the words " or he may re-
sunmmon  the w tnesses and reconmence the inquiry or trial"
and the proviso, the follow ng proviso was substituted:
"Provided that if-the succeeding Magistrate is
of “opi nion that further exam nation of any of
the wi't nesses whose evi dence has already been
recorded is necessary in the interests of
justice, he nmay resumon such w tnesses and

after such furtherexan nation, Cross-
exam nation _and re-exani nation if any, as
he may permt, the Wi t ness shal | be
di scharged. "
19. Wen the Code of 1898 was repeal ed and " replaced by the
Code Section 350 was renunber ed as 326 without any

textual change. However, later on by the Crininal Procedure
Code (Amendment) Act, 1979 the section was anended to vest
the power and discretion exercisable thereunder by a
Magi strate to a Judge also. ~ Wth the amendnents  detail ed
above Section 326 read at the tinme the trial in . question
took place, and still reads as foll ows:
"(1) \henever any Judge or Magistrate  after
having heard and recorded the whole or any
part of the wevidence in an inquiry or a
trial, ceases to exercise jurisdiction such
jurisdiction, the Judge or Magi stratedudge
or Magistrate who has and who exercises such
jurisdiction Judge or Magi strate SO
succeedi ng may act on theevidence so corded
by his predecessor and partly recorded by
his predecessor and partly recor ded by
hi nmsel f;
Provided that if the succeeding Judge or
Magi strate is of the opinion that ~ further
exam nation of any of the wtnesses whose
evi dence has al ready been recor ded is
necessary in the interest of justice. he my
re-sunmon any such witness, and after/ such
further examnation, cross-exam nation and
reexam nation, if any, as he may permit, the
wi t ness shall be di scharged.
(2) VWen a case is transferred under the
provi sions of this Code fromone Judge to another
Judge or from one Magistrate, to another
Magi strate, the former shall be deened to
cease to exercise jurisdiction therein and to
be succeeded by the latter, wthin t he
nmeani ng of sub-section (1).
(3) XXX XXX XXX
(enphasi s suppli ed)
20. From a conparative readi ng of subsection 11) of Section
350 as it stood prior to its amendnent in 1955 and as it
stands since then wth the change in its numeral and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 24

inclusion of the word ’Judge’ therein we find that the
di scretion earlier given to the Presiding Oficer of the
Court to act on the evidence recorded by his predecessor
or partly recorded by his predecessor and partly recorded by
him still remains. But so far as the other option is
concerned, while earlier he could resummon the witness and
recormence the inquiry or trial which necessarily neant a
de novo trial he can now only resunmon a witness who has
al ready been exami ned for further exam nation and discharge
himafter such further exanination cross-exam nation and re-

examnation if any. It is evident therefore that now the
Magi strate or Judge can exercise his judi-
238

cial discretion only for further examination of a wtness
al ready exam ned and nor for fresh exam nation of Wtnesses
for a fresh trial-: oviously, keeping in view the
i nevitabl e frequent changes in the office of the Magistrate
and Judge and in order to provide a speedy trial the
| egi sl ature has taken away the well established right of the
accused to claima de novo trial and that of the Court to so
direct by express words of the anmending statute of 1955.
Considered in that perspective we are of the opinion that
the case of Payare Lal (supra) which was deci ded when Sec-
tion 350 was operating in the field without its amendnent of
1955 has no rel evance here. |In that case, Payare Lal and
anot her were prosecuted for offences under Section 5 (2) of
the Prevention of Corruption Act, 1947. ~ The 1952 Act which
l aid down the procedure for trial of such offences required
the trial to be held by a Special Judge appointed under it
and in accordance with certain provisions of the Code of
1898 as nentioned in Section 8 of 1952 Act. The Specia
Judge accordingly heard the evidence but before he could
deliver the judgnment he was transferred and was succeeded by
anot her Speci al Judge. The latter did not recall the
witnesses and did not hear the evidence over again but
proceeded wth the trial w thout any objection from either
side fromthe stage at which his predecessor had |eft. The
trial wultinately ended in conviction and in appeal the
Punj ab Hi gh Court held that Section 350 of the Code of 1898
applied to the trial before a Special Judge in view of
Section 8(1) of the 1952 Act and that, therefore, the
succeedi ng Speci al Judge was entitled to proceed on the evi-
dence recorded by his predecessor. |In setting aside the
above finding of the Punjab High Court this Court held that
the 1952 Act did not intend that Section 350 of the Code of
1898 would be available as a/rule of procedure prescribed
for the trial of warrant cases to a Special Judge as the
Speci al Judge was not a Magistrate for the purpose of. the
Act nor did the Act require that he was deened to be  such.
This Court further held that the succeedi ng Special” Judge,
therefore, had no authority under the lawto proceed with
the trial of the case fromthe stage at which his predeces-
sor had left it and that the conviction of the appellants
could not be supported as he (the succeedi ng Special Judge)
has not heard the evidence hinmself That necessarily neant,
according to this Court that the proceeding before the
succeedi ng Special Judge was clearly inconpetent. In
negativing the contention of the respondent-State therein
that the defect was a mere irregularity and the conviction
of the appellant could, if sustainable on evidence, be
upheld wunder Section 537 of the Code of 1898 (which
corresponds to Section 465 of the Code) this Court held,
relying upon the follow ng observations of the Privy Counci
i n Pul ukupi Kotayya vs. King Enperor AIR 1947 PC 67:

"When a trial 1is conducted in a manner
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different fromthat prescribed by the Code (as
in N.A Subranmania lyer's case 1991 LR 28 |. A
257), the trial is bad and no question of
curing an irregularity arises; but if the tria

is conducted substantially in the manner
prescri bed by the Code, but sone irregularity
occurs in the course of such conduct, the
irregularity can be cured under section 537,
and none the | ess so because the irregularity
i nvol ves, as nust nearly always by the case, a
breach of one or nore of the very com
prehensi ve provisi ons of the Code."
that the case fell within the first category nentioned by
the Privy Council, being
239
one of want of conpetency and not of irregularity. Wth the
above findings the Court sent the case back for retrial
21. Coming now to'the case in hand we find fromthe order
passed by the 5th Court on April 16, 1986 that the primary
reasons, ~which weighed with it for framing charges afresh
and directing the prosecution to furnish the list of
witnesses to be examined on its behalf were, that three
accused had surrendered after charges had been framed and
four wtnesses for the prosecution had been exam ned-in-
chief and three of them di scharged after cross exam nation
and that the accused persons had been prejudiced in their

defence as, instead of a |lawer of their choice a |awer
from the defence panel had appeared on their behalf on the
first day of the trial. Therefore as against the present

appel l ants and the other accused who were being tried wth
them the question of fram ng charges afresh by the 5th Court
did not and could not arise; and, ~in fact, as already
noticed only additional charges were framed against | them
The direction of the 5th Court regarding fram ng of charges
afresh has therefore to be read and construed with reference
to those three who surrendered later.

22. So far as those three accused are concerned, adnmittedly
they were not there when the trial comenced in the 10th
Court and, therefore, the 5th Court was not —only legally
bound to frame charges against them but also to record the
evidence of the four witnesses already examined afresh if
the prosecution intended to use the sane against them for,
save is exceptional cases as provided in Section 299 -and
ot her sections of the Code, all evidence has to be taken in
the presence of the accused, or when personal  presence is
di spensed with, in the presence of his lawer in view of
Section 273 of the Code. Those three accused therefore
m ght have legitimately and successfully assailed the
reception and, for that matter, reliance upon the evidence
of those four w tnesses against them However, the three
appel  ants before us cannot be allowed to raise any 'simlar
grievance for those wtnesses were examned in their
presence and cross-examned at length by the |awers  of
their choice for days together. Then again, as already
noticed, after the additional charges were franmed against
them and ot hers under sections 364/149 and 201/ 149 IPC the
prosecution submitted a prayer that they were willing to
produce those four wi tnesses who had earlier been exan ned
in the previous Court for further cross-exam nation but then
the appellants did not avail of the opportunity and insisted
upon their fresh exam nation which was allowed by the tria
Court but, as noticed earlier set aside by the H gh Court.
Even if we accept the contention of M. Jethmalani that the
order of the 5th Court directing fresh examination of the
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prosecution witnesses was an interlocutory order and
therefore the High Court could not have set aside the sane
in exercise of its revisional jurisdiction in view of the
embargo of Section 397 (2) of the Code and take no
cogni zance of the order of the High Court in this regard, it
woul d only nean that the four wtnesses earlier exam ned by

the prosecution were not exam ned afresh. Still then, so
far as the three appellants with whomonly we are concerned
in this appeal, it does not alter the situation for at the

risk of repetition we reiterate they were examined in
presence of the appellants and they were cross-exani ned
ext ensi vel y and exhaustively and
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therefore no prejudice can be said to have been caused to
t hem

23. The matter can be viewed from another angle also.
Section 216 of the Code enpowers the Court to alter or add
to any charge at any tinme before the judgnent is pronounced
and provides that after such alteration or addition of the
charge the Court is required to read and explain the sanme to
the accused in accordance with sub-section (2) thereof It is
further laid down under sub-section (3) that if in the
opi nion of the Court the alteration or addition to a charge
is not likely to prejudice the accused in his defence or the
prosecutor in the/'conduct of the case the Court may in its
di scretion proceed wmith the trial imrediately with the
altered or added charge. Sub-section (4) provides that if
the alteration or ‘addition is such~ that the proceeding
i medi ately with the trial is  likely to prejudice the
accused or the prosecutor the Court may either direct a new
trial or adjourn the trial for such period as my be
necessary. Section 217 of the Code provi des that whenever a
charge is altered or added to by the Court after the
conmencenment of the trial the prosecutor and the ' accused
shall be allowed to recall or to summon and examine wth
reference to such alteration or addition any w tness who has
al ready been exam ned unless the Court for reasons to be
recorded in witing considers that the desire to recall or
reexam ne such witness was only for the purposes of vexation
or delay or defeating the ends of  justice. Besides, it
permts the prosecutor and the accused to call any further
witness whomthe Court may think it to be material. Oh a
conbi ned readi ng of the above two sections it is, therefore,
evident that after an alteration or addition of the charge
the interest of the prosecution and the accused has to be
saf eqguarded by permtting themto further exam ne or cross
exam ne the w tness already exam ned, as the case may be,
and by affording them an opportunity to  call ot her
witnesses. It is undoubtedly true that discretion has / been
given to the Court to direct a newtrial after addition or
alteration of any charge, but it does not nean that every
such addition or alteration in the charge which has been
read over and explained to the accused would lead to
inevitable inference that the Court has directed a newtria

for them It, therefore, follows that wunless the Court
passes a specific order and directs a newtrial it cannot be
presuned that a newtrial has conmenced only because an
alteration or addition to a charge which has been read over
and explained to the accused has been nuade. I ndeed the
order dated April 30, 1987 shows that while directing the
prosecution to exam ne the 4 witnesses afresh the 5th Court
adjourned the case for further trial and did not direct
fresh trial. This apart, any such direction given by the
Court has to be judged on the touchstone of prejudice to the
accused or the prosecution. In the instant case, as has
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already been noticed after the addition of charges the
prosecution expressly stated that they did not want to
further exanmi ne the four w tnesses already exami ned but they
were willing to produce themif the accused so wanted. The
accused, however, did not avail of this opportunity in
accordance w th Section 217 of the Code and, therefore, it
is too late in the day for themto raise a grievance on that
score. W hasten to add that even if we had found that
there was any irregularity in the continuation of the tria
against the appellants after the additional charges were
franed, we would not have been justified in setting aside
the im
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pugned judgrment on that ground alone for there is not an
iota of material on record wherefromit can be said that a

failure of justice has occasioned thereby. To put it
differently, in our viewin such a case Section 465 of the
Code woul d have squarely appli ed.

24. In any view of ‘the matter, therefore, we are unable to

accept the contention of M. Jatnalani that the |earned
Courts below were not justified in relying upon the evidence
of four wtnesses, nanely, Mhendra Singh, Sukhdeo Singh,
Nageshwar Singh and Ranthandra Singh who were described as
P.C. (previous Court) P.W. 1, 2, 3 and 4 respectively
agai nst the appellant. Before we part with our discussion
on this aspect of the matter it will be pertinent to nention
that the trial Court did not take into consideration the
evidence of the ‘above four witnesses against the three
accused who surrendered | ater and, then again, out of those
three while two were acquitted the other did not prefer any
speci al |leave petition in this Court.

25. Now that we have answered the two threshold questions
raised by M. Jethnmalani we may proceed to set out the two
i nci dents including their background narrated by t he
prosecution during tri al

26. There are, two Bind Tolis knowmn as North Laxm pur
Taufir Bind Toli and South Laxmipur Taufir Bind /Toli in
Laxm pur Taufir Diara and both are inhabited mainly by the
people of Bind community. There are other neighbouring
villages in the Diara, known as Taufir, Taufir Karari Tola,
Taufir Kajo Mhto Tola, Taufir Inder- Mahto Tola, Taufir
Inder Tola and Tikaranpur and the inhabitants of these
villages are nostly of Yadav comunity. All these villages
are situated within the Munger Muffasil Police Station. A
few years ago a new district known as Khagaria District was
carved out of the old Munger district and after bifurcation
village Mathur and village Chukti fell wthin the newy
created district of Khagaria and in the said villages nostly
peopl e of Yadav community are residing. Muza Bind  Diara
Harin Mar is situated within Jamal pur Anchal under” Minger
Muffasil Police Station. The |and bearing plots “no. 297,
3/ 373, 473, 559, 474, 615, 618, 2/618, 2/619, 620, 622, 623,
624, 625, 626, 521, 2312, 2/618 and 619 of the said village
belong to Ratneshwar Singh and others of village Rajdhan
within Gogari Police Station in the district of Khagaria.
The aforesaid plots of land, at tinmes, remain subnmerged for
years under water in the bed of river Gansa ( 'River’ for
short). When the |ands energe out of water, and becone
cultivabl e, people grow crops over the sane.

27. According to the prosecution case, the said plots of
land came out of the water in the year 1984 and were
cultivated by accused Dham dhar Yadav, Sakaldeo VYadav,
Raj endra Yadav, Ashok Yadav and ot her residents of village
Taufir Karari Tola against the wi shes of the |land owners and
wi t hout paying anything, either in cash or in kind to the
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| and owners. Chandradeo singh (P.W 5), son of Tilakdhar
Si ngh, resident of village Laxm pur Taufir Bind Toli decided
to take settlenment of sone out of the said plots from the
and owners on the basis of an agreement which is locally
known as ' Manhonda’. The parties agreed to share the
produce of the land and one of the terns of the agreenent
was that the settlee would pay wheat to the
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landl ord at the rate of 4 naunds per bigha. Accordingly one
agreement (Ext. 1) was executed by Radha Kant Singh and
other co-sharers in favour of Chandradeo Singh on Novemnber
6, 1985 in respect of 14 bighas, 11 kothas and 12 dhurs of
land while another (Ext. 1/1)was executed by Ratneshwar
Singh and others on the sanme day for 11 bighas, 6 kathas and
7 dhurs. Having thus got settlenent fromtheir respective
owners Chandradeo Singh -informed the Yadavas of Taufir
Karari Tola that he would grow crop over the said plots. In
spite thereof the Yadavas of Karari Tola forcibly ploughed
the plots on Novenber 9, 1985 and sowed Raichi (a kind of
oi | -seed). ~On the foll owi ng day when Chandradeo Si ngh al ong
with his  brother Mahendra Singh (P.C. P.W 1) and others
went to cultivate those plots accused Dhani dhar Yadav, Ashok
Yadav, Pranod Yadav, Sakal deo Yadav and Wakil Yadav appeared
there and chased Chandradeo Singh and hi's conpani ons, who
ran away to save their lives. At that tine the Yadavas gave
out an open threat that the entire Bind Cormmunity would be
elimnated if further attenpt was nade to- cultivate the
I and. Chandr adeo 'Siingh intended to give information about
this incident at Munger Muffasil Police Station but could
not as those Yadavas and their hench nen had blocked the
Bhel wa Bardhe Ghat as well as other Ghats, through which one
could, after crossing the River, go to the Police Station
28. The <case of the prosecution next s that on the
following norning i.e. on Novenber 11, 1985 sone ' 30/40

menbers of the Yadav comunity, who are all residents of
village Karari Tola came to village Laxm pur Taufir @ Bind
Toli led by accused Pranbde Yadav, Sakal deo Yadav, ki

Yadav, Dharni dhar Yadav and Subodh Yadav and started abusing
the Binds. Seeing the nob Chandradeo Singh, Bijay ~Singh

Sadhu Singh and Raje Sao accosted themand requested not to
resort to violence. However, the Yadavs did not listen to
their request and some of themstarted firing from guns.
The shots fired by accused Dharni dhar Yadav struck Bijay
Singh and Raj e Sao, both of whomfell down there. Then the
m screants went back hol ding out threat that all the nmenbers
of the Bind comunity, residing in the Diara would be
killed. Over this incident two reports were lodged with the
police, one by Bishnudeo Sao and another by injured Bijay
Singh and, as already noticed, two cases were registered on
t hose informations.

29. According to the prosecution the threats neted out by the
Yadavs in the norning was translated into action on the sane
day at or about 1 P.M when a nob of about 600 Yadavs of
nei ghbour villages armed with weapons |ike guns, pistols,
bhalas and lathis came sone of themon horse back and
attacked both the Bind Tolis of Laxm pur Taufir. The nob
resorted to looting cash, cloth, grain, ornanent and cattle
and then setting to fire the houses of the inhabitants there
as a result of which about 200 house were burnt to ashes.
Thereafter sone of the nenbers of the nmob chased the
vill agers, including Ram Swarup Si ngh, Arjun Singh, Ramabdu

Si ngh, Bahadur Singh, Suresh Singh, Shiban Singh, La

Bahadur Si ngh Bhum Singh, Ranprabesh Singh, Ranbilash Singh
and Sadho Singh who were trying to flee away towards the
Ri ver. VWhen the above naned persons tried to escape on
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boats, anchored in Tisrasia Dhab ( a vast expanse of water)
the m s-
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creants fired at them brought them down fromthe boats and
then dragged themto the River and threw themthere. It is

the specific case of the prosecution that, besides others,
the three appellants herein had come on horse back wth
guns, led the nob and were active participants in the
ravage. As al ready nentioned over this incident also two
cases were registered on the reports of one Janki Bind and
ot her of Mahender Singh (P.C. P. W 1).

30. The prosecution case further is that on getting
information that some incident has taken place in Taufir
Bind Toli a police posse went there the same night and B.K
Si ngh (P.W96), an | nspector of Pol i ce, t ook up
investigation of the two cases registered over the first
i nci dent under order of the Deputy Superintendent of Police,

Munger . On the following norning he also t ook up
i nvestigation of the other two cases registered over the
second i'ncident.” In conducting the investigation he took

the assistance of, anmpngst others, two Sub |nspectors of
Police, namely, ShyamNarain Prasad (P.W68) and Naresh

Prasad (P.W99). 1In  course of the investigation P.W96
i nspected the places of occurrence and  got sketch plans
pr epar ed. Besi des under his direction P.W 99 seized sone

burnt household articles fromthe | arge nunber of huts which
were burnt down by the miscreants. ~He requisitioned the
services of the veterinary surgeon to conduct post
exam nati on wupon carcass of the goats and the cows found
dead. He also went to the River to search for and recover
the dead bodies of the persons who were allegedly thrown
there by the mscreants. Utimately the dead bodies of six
out of the nine killed were recovered and after there
i nquests were held by P.W 68 under his direction they were
sent for postnortem exani nation. During investigation he
sei zed the deed of agreenent under which Chandradeo 'Singh
claimed to have obtained the settlement of the plots in
guesti on.

31. Wile pleading not guilty to the charges |evelled
against them the three appellants asserted that they were
falsely inmplicated and each of themtook up the plea of
alibi. 1In support of its case the prosecution exam ned 105
Wi t nesses. Qut of them 22, who were all residents of wvil-
lage Taufir Bind Toli clainmed to have seen both phases  of
the occurrence whereas 47 others of the sanme village
testified about the second phase only. The appellants, in
their turn, also exam ned some witnesses and exhibited sone
docunents in support of their defence.

32. M. Jethmalani took us through relevant parts of the
vol um nous evi dence and the judgnents of the |earned Courts
bel ow to persuade us to re-apprai se the evidence and exarm ne
t he guestion of the credibility of the witnesses,
particul arly t hose who testified against t he three
appel l ants, and to hold that the evidence on record did not
justify their convictions. Sitting in the jurisdiction
under Article 136 of the Constitution of India we will not
be justified in re-opening the whole case and disturbing
concurrent findings of fact recorded on a pure appreciation
of evidence unless we hold that those findings have been
recorded in utter disregard of mandatory provisions of |aw
resulting in serious prejudice and substantial injustice to
the accused. The other area justifying our interference
woul d be where on the proved facts wong inference of |aw
has been drawn or the conclusions on facts are manifestly
perverse and based on no evi-
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dence. W have nonet hel ess nade a critical analysis of sone
of the evidence on record with a view to appreciate the the
criticismof M. Jethmal ani

33. To prove settlement of land in favour of P.W5, which
according to the prosecution was the genesis of the trouble,
it exam ned Ratneshwar Singh (P.W64),. Subodh Kumar Singh
(P.W65), Anand Singh (P.W 82) and Akhileshwar Singh
(P.W83) who are all residents of village Rajdhan in the
district of Khagaria and clained to be the owners of the
land in question and exhibited the two agreements executed
by themon 6.1.1985 (Exhibit 1 and 1/1). On discussion of
their evidence along with that of P.W5 and perusal of the
agreenents the trial Court concluded that the prosecution
succeeded in proving that land neasuring about 30 bighas
situated in Muza Bind Diara Harin Mar was settled by the
above | and owners in favour of P.W5. The High Court, inits
turn, reappraised the evidence and concurred with the above
findi ng. The Hi gh-Court al so observed that the, story of
settlenent of |and was not seriously chall enged on behal f of

the appellants. | ndeed, “before us-also no grievance was
raised regarding the -above finding of fact. The next
finding, recorded by the trial court on an appraisal of the
evidence of P.W5 and others, is that " sone. Yadavas of

Taufir Karari Tola /'were forcibly cultivating the land since
it emerged fromthe River bed in 1984 and the Yadavas drove
P.W5 and his conpani ons away when, after taking settlenent
of the land, they went to grow crops thereon on 10.11.85 and
threatened themw th dire consequences in case they dared to
do so. This finding al so does not appear to have been
chall enged in the Hi gh Court and before us also it was not
chal | enged.

34. It is in the above background that the two incidents of
11. 11. 85 have to be considered. W however need not
detail or discuss the wevidence relating to the first

incident as, admttedly, the three appellants were not
i nvol ved therein and, in fact, they were not arraigned in S.
T. No. 83 of 86. Suffice it to say, that on ‘a proper
appreciation of the evidence laid in respect thereof a
concurrent finding has been recorded by the Courts below to
the effect that the six Yadavs (who were facing trial for
that incident) had cone to the village Laxm pur Taufir Bind
Tol i armed with various weapons i ncl udi ng firearns,
conmtted rioting, attenpted to commit nurder of  two by
firing and causing injuries to themand then went away hol d-
ing out open threat to the villagers that the nmenbers of the
Bi nd Community would be elimnated. W may now, therefore,
confine our attention to the evidence adduced during tria

relating to the incident and the findings recorded by the
trial Court and the High Court in respect thereof in genera

and as agai nst the appellants in particular.

35. The incident that allegedly took place in the afternoon

may be considered in two parts: while the ravage in . both
the Bind Tolis (North and South) of Laxm pur nmay be as the
first part, the nmurderous assault at the Tisrasia Dhab and
bank of the River the second point. To give an ocular
version of the earlier part the prosecution relied upon the
evi dence of as nmany as 69 residents of the village including
P.C. P.W. 1 to 4. Each of them gave a detail ed account of
the wvandalism perpetrated by the riotous nob in the entire
village and the looting and setting on fire of
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their respective houses in particular. On going through the
i mpugned judgnents we find that the Courts below detailed
and discussed their evidence at length along wth the
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evidence of Dr. Rana Pratap Singh (P.W43) who had exam ned
some of them and found injuries Dr. Amar Prasad Singh
(P.W50) who held postnortem exani nation on the carcass of
t he burnt cows and goats, B.K Singh (P. W96) t he
Investigating O ficer and Naresh Prasad (P.W99) the Sub-
I nspect or of Pol i ce who assi sted P. W 96 in the
i nvestigation. On such analysis the Courts recorded a find-
ing that a riotous nob of about 500 to 600 persons cane to
the village, sone of whomwere on horsebacks, armed with
deadly weapons including firearms and surrounded it. The
other finding recorded is that then the riotous nob
plundered the village, assaulted sone of die villagers and
set 460 huts on fire.

36. For narrating and proving the other part of he
i nci dent, which according to the prosecution was the finale
to the ghastly episode, it relied upon the evidence of,
besi des others, P.CP.W. 1 to 4, Jhingur Singh (P.W§6),
Moti Singh (P.W®8), Medni Singh (P.W 14), Wakil Prasad Singh
(P.W 17), Banarasi Singh (P.W18), Sarjug Si ngh(P. W
19) Mohari'l Si ngh (P. W29) and Suresh Singh (P.W46) as they
clained to have also seen as to what had happened at
Ti srasia Dhab and on the bank of the River. Both the Courts
below recounted their evidence and after exhausti ve
eval uation thereof found the same consistent On the basis
thereof the Courts hel'd that the prosecution had succeeded
in proving that when the nmob was engaged in comitting | oot
and arson in the village sonme villagers fled towards
Ti srasi a Dhab and' they were chased by 'some of t he
m screants. Anongst « those who were being chased were
i) Ranmswarup Singh, ii) Lal Bahadur Singh, iii) Ranpravesh
Singh, iv) Ranbilas Singh, v) Sadho Singh, vi)Arjun Singh
vii) Bhum Singh, viii) Ramadul Singh, ix) Shiban Singh (al
dead) x) Sukhadeo Yadav (P.C.P.W 2), xi) ~ Nageshwar  Singh
(P.CP.W3), xii) Mharil Singh (PW29)  xiii)Suresh ' Singh
(PW 46). Al the menbers who were chasing were arned with
rifle, Sun, pistol, bhalla etc. and some of them were on
horse back. The next finding recorded by the Courts is that
those who were chased boarded a country boat in  Tisrasia

Dhab and started rowing to go to the other side. I'n the
nmeantime the rioters reached there, opened fire and captured
the boat. Wiile three of the occupants of the boat

P.CPW 2, PCPW 3 and PW29 escaped fromtheir clutches
by junping into the River the other ten were apprehended and
sonme of themwere fired at, as a result of which Arjun Singh
and Bhum Singh died at the spot. Then - the mscreants
forcibly took themtowards the bank of the River. There
they were shot at and al so assaulted with other weapons.
Then they were thrown in the River. On the follow ng day
si x dead bodi es of six out of the nine killed were recovered
fromthe river while P.W 46 was found lying on its bank, in
an unconscious state with injuries on his person

37.1n assailing the above findings M. Jethnmalani | first
contended that both the Courts bel ow ought not to have taken
into consideration and relied upon the evidence of P.C P.W
1 as the sanme was clearly inadm ssible. In expanding his
argunent M. Jethnal ani submitted that while being exam ned
in Court the witness was permitted to refresh his nenory
fromthe
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report he lodged with the police in the norning of
12.11.1985 (Ext. 10/1), which was treated as the F.1.R  of
the second incident even though by no stretch of inagination
could that report be so treated, as PPW 96 had started
investigation into the sane the previous night. That
necessarily meant that Ext. 10/1 was a statement nmade to a
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police officer during investigation which could not be read
for any purpose except for contradicting the nmaker thereof
in view of Section 162 (1) of the Code, argued M.
Jet hmal ani . In support of his contention M. Jethnal ani
relied upon the judgnment of the Privy Council in Zahiruddin
VS. Enmperor A 1.R 1947 P.C. 75. It appears that the
guestion as to whether Ext. 10/1 could be treated as an
F.I.R was raised both before the Trial Court and the High
Court and it was answered in the affirmative. The Courts
held that in the night of 11.11.1985, P.W 96 did not
examne any wtness in connection with the incident that
took place in that afternoon and, in fact, he did not take
any step towards the investigation as he and other police
officers were busy in maintaining law and order in the
vil | age.

38. Having gone through the evidence of P.W 96 we are
constrained to say that the Courts bel ow were not justified
in treating Ext. 10/1as an F.1.R Undisputedly P.W 96 had

reached the village Laxmpur Bind Toli in the night of
11.11.1985 to investigate into the two cases regi stered over
the incident that took place in the norning. He deposed

that after reaching the wvillage at 10.30 p.m he got
i nformati on about the second incident also and in connection

therewith he had tal ked to several persons. He, however,
stated that he did not record the statenments of the persons
to whom he talked to./ In cross exanminationit was elicited

from him that-on the very night he l'earnt that houses of
some peopl e had been | ooted and set on fire, sonme people had
been nurdered and that sone villagers were untraceable.
VWiile being further cross exam ned he volunteered that he
had started the investigation of over the case registered
over the second incident in the sane night. On the face of
such admissions of P.W 96 and the various steps of
i nvestigation he took in connection withthe second incident
there cannot be any escape fromthe conclusion that the
report |odged by P.C.P.W1 on the followng norning could
only be treated as a statenent recorded in accordance wth
Section 161(3) of the Code and not as an F.1.R . “The next
guestion, therefore is whether the evidence of PR.CP.W 1 is
i nadmi ssi bl e as contended by M. Jethmal ani
39.1n the case of Zahiruddin (supra) the police had got the
statement of the principal wtness which was, admttedly,
recorded during investigation signed by him Besi des,
during trial, while being exam ned-in-chief he refreshed his
menory fromthat statement. The trial ended in an acquitta
with a finding that when a Police Oficer obtains a signed
statement froma witness in contravention of Section 162 of
the Crimnal Procedure Code his evidence nust be rejected.
In appeal the High Court set aside the order of acquitta
holding that breaches of the provisions of Section 162
Crimnal Procedure Code were not in themselves necessarily
fatal to the proceedings and might in appropriate 'circum
stances be cured as the expression was under the ternms of
Section 537 of the Crimnal Procedure Code 1898 (Section 465
of the Code). In setting aside the order of the Hi gh Court
the Privy Counci
247
observed as under:
PR The effect of a contravention of
the Section 162(1) depends on the prohibition
whi ch has been cont ravened. i t he
contravention consists in the signing of a
statenment nmade to the police and reduced into
witing, the evidence of +the wtness who
signed it does not become inadnissible. There
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are no words either in the section or
el sewhere in the statute which express or
imply such a consequence. Still less can it
be said that the statute has the effect of
vitiating the whol e proceedi ngs when evidence
is given by a witness who has signed such a
statenent. But the value of his evidence nay
be seriously inpaired as a consequence of the

contravention of this statutory

agai nst inproper practices. The use by a
witness while he is giving evidence of a
statement nade by himto the police raises
di fferent considerations. The cat egori ca
prohibition of such use would be nerely
di sregarded -if reliance were to be placed on
the ~evidence of a w tness who had made nmate-
rial use of the statenment when he was giving
evidence at the'trial "en, therefore, the
Magi strate or Presiding Judge discovers that a
witness has made material wuse of such a
statement it ishis duty under the section to
di sregard the evidence of that wtness as
i nadmi'ssi ble. In the present case there is in
the noteat the end of M. Roy's exam nation-
i n-chi ef and, in the  judgnent of t he
Magi strate what anounts to a finding of fact
that = M. Roy while giving his ‘evidence nmade
substantial and nmaterial use of the signed
statenment given by himto the police, and the
Magi st rate was accordi ngly bound to disregard
his evidence. The Magi strate’s reason for
doing so is too broadly stated, for it is not
the nere fact that M. Roy had signed the
statement but the fact that he had it before
him and consulted it in the w tness box that
renders his evidence inconpetent. "
(enphasi s suppli ed)
40. In our considered view the above quoted passage’is of
no assistance to the appellants herein for in the instant
case after P.CP.... testified about the i nci dent
prosecution got the statenment of P.C. P. W 1 exhibited Ext.
10/ 1 as according to it Ext. 10/1 was the F.I.R Such a
course was legally permssible to the prosecution to
corroborate the witness in viewof Section 157 of the
Evi dence Act. O course in a given case as in the present
one- the Court may on the basis of the subsequent  materials
hel d that the statement so recorded could not be treated as
the F.1.R and exclude the sane fromits consideration as a
pi ece of corroborate evidence in view of Section 162 of the
Code but then on that score alone the evidence of a wtness
cannot be held to be inadmissible. The case of Zahiruddin
(supra) turned on its own facts, particularly the fact ' that
during his exam nation-in-chief the witness was allowed to
refresh his menory fromthe statenent recorded under Section
161 Crimnal Procedure Code, unlike the present one where
the statenent was admitted in evidence after P.C. P.W1 had
testified about the facts fromhis own nenory.
41. M. Jethmal ani next submitted that the prosecution case
so far as it related to the attack on villager-. when they
were trying to flee away on a boat at the Tisrasia Dhab was
absol utely untrue for. even though the prosecuti on w tnesses
claimed that after capturing the boat and bringing the
occupants down the roiters fired at themas a result of
which Arjun Singh and Bhum Singh dropped down dead there

saf eguar
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and their dead bodies were recovered from the River.

According to M. Jethnalani, if the evidence of t he

w tnesses was to be believed those dead bodi es woul d have
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been found in Tisrasia Dhab itself and not in the R ver for,
admttedly, the water of the former does not flow to the
latter. On perusal of the evidence on record including that
of P.W96 we are unable to accept the above contention
Culling the evidence of the witnesses who spoke about the
i nci dent at Tisrasia Dhab and the bank of the River we find
that all the 10 persons who were brought down fromthe boat
including those who were shot at were taken to the bank of
the River, The above evidence again stands corroborated by
the evidence of P.W 96, who spoke of having seen sign-, of
draggi ng between the two places, nanely, Tisrasia Dhab and
the bank of the River as well as foot prints. The find of
dead bodies of Arjun Singh and Bhum Singh in the River,
therefore, does not contradict the case of the prosecution
that those two persons were shot at Tisrasia Dhab.
42. The ' next argument of M. Jethnmalani was that the
evi dence —of P.W 46 was wholly unreliable and the Courts
bel ow ought not to have placed reliance upon the sane.
Since this argunent of M<: Jethmalani is solely directed
agai nst the acceptance of his evidence for conviction of the
appel l ant Ranbir /Yadav, we will consider the sane while
dealing with the case of the appellants separately. M.
Jethmalani’s last criticismagainst the findings of the
Courts below as nentioned earlier was that the evidence of
the eye witnesses who testified about the second incident
was hi ghly di screpant and untrustworthy, and, therefore, it
shoul d not have been relied upon. To ascertain whether the
contention was borne put by record we have carefully
exam ned the judgnments of the Courts belowin the [ight of
the relevant evidence and keeping in view the follow ng
observations of this Court in Shivaji v State of Mharashtra
Al.R 1973 S.C 2622 as it applies in all fours in this
case al so
............ The 'scene of nurder i's rural
the witnesses to the case are rustics and so
their behavi oural pattern and per cepti ve
habits have to be judged as such. The too
sophi sticated approaches famliar in courts
based on unreal assunptions about human
conduct cannot obviously be applied to those
given to the lethargic ways of our villages.
When scanning the evidence of the  various
witnesses we have to inform ourselves that
variances on the fringes, discrepancies in
details, contradictions in narrations and
enbel lishnents in in essential parts cannot
mlitate against the veracity of the core of
the testinmony provided there is the inpress of
truth and conformty to probability in the
substantial fabric of testinony delivered. "
43. On such exam nation we find that the various contentions
raised on behalf of the accused/appellants have been
carefully examned, the evidence given by the respective
wi t nesses has been correctly narshall ed and assessed and the
infirmties and contradictions in themclosely scrutinised.
Since the concurrent findings earlier detailed have been
arrived at on such exercise, we find no ground or justi-
fication to disturb the sane. W nmay now, therefore, divert
our attention to the case of the individual appellant.
44.1n assailing the conviction of Ranbir Yadav, t he
appellant in Crimnal Appeal No. 34 of 1992. M. Jethnmal an
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poi nted out that the only overt act that was ascribed to him
was that he had assaulted Suresh Singh (P.W46) wth a
stick, twisted his neck and then threw himinto the River
and to prove this fact prosecution relied

249

solely wupon his evidence. He contended that the Courts
bel ow ought not to have accepted his evidence firstly,
because the prosecution itself had found himunreliable and
cross-examined him at length and, secondly, because the
story of assault as given out by himstood falsified by the
evi dence of Dr. Akhtar Ahnmad (P. W63) who exam ned him In
dealing wth the case of Sukhedeo Yadav, the appellant in
Crimnal Appeal No. 35 of 1992, he contended that against
him the only allegation was that he had shot down Arjun
Singh but the evidence of PPW 63 who held postnortem
exam nati on upon hi s dead body indicated that he had no gun
shot injury upon his person. <As regards Pandav Yadav, the
appel lant © in Crimnal” Appeal No. 36 of 1992, he urged that
the only part assigned to himwas that he and two others had
fired at. _and killed Bhum Singh but the nedical evidence
di scl osed that there was only one firearminjury. According
to M. Jethmalani to convict a person under Section 149
|.P.C. the prosecution has got to prove that he has conmt-
ted an avert act in prosecution of the common object of the
unl awful assenbly. Judged in that context, he subnmitted,
the conviction of none of the three appellants could be
sustai ned in view of the highly discrepant and untrustworthy
evidence of the w tnesses who spoke about the overt acts

conmitted by the ‘three appellants. |In support of this
contention he laid strong enphasi's upon the judgnment of this
Court in Baladin v. state of UP. A I.R 1956 S.C. 181. I'n

that case this Court held that it was well settled that nere
presence in an assenbly did not nmake a person a nenber of an
unl awful assenbly wunless it was shown that he had done
sonething or omtted to do sonething which would nake him a
menber of an unlawful assenbly or unless the case fell under
Section 142 |.P.C. It was further 'held that it was necessary
for the prosecution to I|ead evidence pointing to the
concl usion that the accused had done or been committing sone
overt act in prosecution of the comon object ~of the
unl awf ul assenbl y.
45.1f the above quoted proposition of |aw had still operated
inthe field it m ght have been necessary for us to closely
scrutinised the evidence of the eye witnesses so far as it
sought to prove the over act allegedly committed by each of
the appellants to ascertain whether the | earned Courts bel ow
were justified in accepting the sane. But “the above
interpretation given to Section 141 and 149 1.P.C, In
Bal adin’s case (supra) was explained by a four Judge  Bench
of this Court in Masalti v. State of UP. A l.R 1965 S.C
202 as under:
"It appears that in the case of Baladin (9S)
AR 1956 SC 181 the nenmbers of the famly of
the appellants and other residents of the
village had assenbl ed together, some of them
shared the common object of the unlawfu
assenmbly, while others were nerely passive
wi tnesses. Dealing with such an

Court observed that the presence of a person
in an assenbly of that kind would not nec-
essary show that he was a nenber of an
unl awful assenbly. VWhat has to be proved
agai nst a person who is alleged to be a nmenber
of an unlawful assenbly is that he was one of

assenbl y,

t hi
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the persons constituting the assenbly and he
entered along wth the other nenbers of
assenbly the conmon object as defined by S. 14

1, 1.P.C Section 142 provides that however,
bei ng aware of facts which render any assenbly
an unlawful, assenbly, or continue init, is

said to be a nenber of an unlawful assenbly.
In other words, an
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assenbly of five or nore persons actuated by,
and entertaining one or nmore of the comon
objects specified by the five clauses of S
141, is an unlawful assenbly. The crucia
guestion to  determine in such a case is
whet her the assenbly consisted of five or nore
per sons and - whet her the said per sons
entertai ned one or nore of t he conmon
objects as specified by S. 141. Wi l e
determning this question, it becones rel e-
vant to consi der - whet her t he assenbly
consisted of sone persons who were nerely
passi ve wi-tnesses and had joined the assenbly
as a mtter of idle curiosity wi t hout
intending to entertain the commopn object of
the /assenbly. It is in that context that the
observati ons nmade by this Court in the case of
Bal adi n (S) AR 1956 SC 181 assume
significance ; otherwise, in law, it would not
be correct to say that before a person is held
to be a nmenber of an unlawful” assenbly, it
must be shown that he had committed sone
illegal overt act or had been guilty of sone
illegal omission in pursuance of the ' comon
object of the assenmbly, infact. S. 149 nakes
it clear that if an offence iv commtted by
any menber of . an unl awf ul assenbl y in
prosecution of the common object /of that
assenbly, or such as the nenbers  of that
assenbly knew to be likely to be conmmitted in
prosecution of that object, every person who,
at the tinme of the commtting of that offence,
is a menber of the sanme assenbly, is quality
of that offence: an that enphatically ~brings
out t he principle that t he puni shrent
prescribed by S. 149 is in a sense vicarious
and does not al ways proceed on the basis that
the offence has been actually comrmitted by
every menber of the unl awf ul assenbl y.
Ther ef or e, we are sati sfied t hat t he
observations made in the case of Baladin (9S)
Al R 1956 SC 181 nust be read in the context of
the special facts of that case and cannot be
treated as laying down and unqualified

proposition of law such -as M. Sawhne

suggests.”
(enphasi s suppli ed)
The above quoted principle was reiterated by this Court in
Lalji v. State of UP. AIl.R 1989 S.C. 754 wth the
fol |l owi ng words:
"The two essentials of the Section (Section
149 1.P.C.) are the conmission of an offence
by any nenber of an unlawful assenbly and that
such offence mnust have been comitted in
prosecution of the common object of that
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assenbly or rnmust be such as the nmenbers of
t hat assenbly knew to be likely to be

conmitted. Not every person is necessarily
guilty but only those who shamin the comon
obj ect . The common object of the assenbly

must be one of the five objects nentioned in
S. 141 1.P.C. Common object of the unlawfu

assenbly can be gathered fromthe nature of
the assenbly, arnms wused by them and the
behavi our of the assenbly at or before scene

of occurrence. It is an inference to be
deduced fromthe facts and circunstances of
each case

Section 149 nakes every nenber of an unlawfu
assenmbly ~at the time of committing of the

of fence” guilty  of that offence. Thus this
section created. a specific and di stinct
of fence. In other words, it created a

constructive or ~“vicarious liability of the
nenbers of the wunlawful assenbly for the
unl awful acts committed pursuant to the comon
object by any other menber of that assenbly.
However , the wvicarious liability of t he
menbers of the unlawful assenmbly only to the
acts/ done in the pursuance of the object of
the unlawful assenbly, or to such offences as
the | nenbers of the unlawful assenbly knew to
be like to be committed in prosecution of that
obj ect. Once the case of a person falls
within -the ingredients of the section the
guestion that ~he did nothing with his own

hands would be inmaterial. He cannot put
forward defence that he 'did not with his own
251

hands comi t the offence commtted in

prosecution of " the ~common object of the
unl awful assenbly or such as the nenbers of
t he assenbly knew to the Ilikely to be
conmitted in Prosecution of that obj ect.
Everyone nust be taken to have intended the

pr obabl e and nat ur al results of the
conbi nation of the acts in which he joined.
It is not necessary that all the _persons

forming an unlawful assenbly nust do sone
overt act. Wen the accused persons  assenbl e

together, armed with lathis, and were parties
to the assault on the conplainant party, the
prosecution is not obliged to prove  which
specific overt act was done by which of the
accused. This section nakes a nenber of the
unl awf ul assenbly responsible as a principa

for the acts of each, and all nerely because
he is a nmenber of an unlawful assenbly. Wile
over act and active participation may indicate
conmon intention of the person perpetrating
the crine, the nere presence in the unlawfu

assenbly may fasten victoriously crimna

l[iability under S. 149. It nust be noted that
the basis of the constructive guilt under S

149 is mere nenbership of the unl awf u
assenbly, with the requisite conmon object or
know edge. "

(enphasi s suppli ed)
The Court thereafter considered the facts of the case before
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it and observed that after having held that the appellant
fornmed an unl awful assenbly carryi ng dangerous weapons wth
the conmon object of resorting to violence, it was not open
to the Hgh Court to acquit sonme of the nmenbers on the
ground that they did not performany violent act or that
there was no corroboration of their participation
46. In view of the above, interpretation given to Section
149 |IPC we need not delve into or decide the contention
raised by M. Jethnmalani that the evidence regarding the
specific overt acts ascribed to each of the three appellants
herein is not reliable, for the Courts bel ow considered and
accept ed concl usively prove that all the three appellants
shared the comon object of the unlawful assenbly to commt
the offences of [|oot arson and murder and causing the
di sappearance of the ~“evidence of nurder and that in
furtherance of those common objects sone nmenbers of that
unl awful assenbly commtted those offences for which the
appel lants are also liable to the convicted under section
149 | PC Even if we | eave aside the evidence of Suresh
Singh (P.W46) who testified about the overt acts committed
by all the three appellants, of P.C. P.W2 who spoke about
the overt acts of appel lants Pandav Yadav and Sukhdeo Yadav
and of P.C. P.W1 and P. W 19 who deposed about the overt
acts of Sukhdeo Yadav there are the testinoni es of the other
eye-w tnesses, to whomreference has al ready been made, and
f ound to be trustworthy, who identified t he three
appel l ants, besides others, as having been nenbers of the
unl awf ul assenbl y. Having sifted  their ‘evidence and
consi dered the sane in the backdrop of the events proceedi ng
the incident that took place in the afternoon of 11.11. 1985
we find that the following conclusions are inevitable: (1) a
nob of 500/600 people, nobst of whom belonged to Yadav com
munity and were residents of different villages cane to and
attacked the nei ghbouring village Laxm our Taufin Bind Tol
to exterm nate the Bind comunity :(ii) the three appellants
who belong to Yadav conmunity and are residents of three
separate adjoining villages cane on horse back armed wth
fire arns, and led the nob along with some, others; and
(iii) the appellants were al so anmongst the riot-
252
ers who chased the villagers and committed the nurders _at
Ti srasia Dhad and the bank of the River.
47.1n drawi ng the above concl usi ons we have taken note of
the follow ng passage fromthe judgrment of this Court in.,
Bajwa & Ors. v. State of UP. (1973) 3 S.C.R 571 to which
our attention was drawn by M. Jethnal ani
"The evi dence through which we have been taken
by the learned counsel at the bar has  been
examined by us with care and anxiety because
in cases like the present where there arc
party factions, as often observed in
authoritative decisions there is a tendency to
i nclude the innocent within the guilty and it
is extrenely difficult for the Court to guard
agai nst such a danger. The only rea
saf eguard against the risk or condeming the
innocent with the guilty lies in insisting on
acceptable evidence which in some neasure
i mplicates such accused and satisfies the con-
sci ence of the Court. (See Kashmira Singh vs.
State of MP. and Bhaban Sahu vs. The King).
In the case in hand, Do doubt the prosecution
wi tnesses claimng to have seen the occurrence
have nanmed all the appellants and the approver
has even naned those acquitted by the High
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Court., but in our viewit would be safe only
to convict those who are stated to have taken
active part and about whose. identity there
can be no reasonabl e doubt”
48. For the foregoi ng di scussion the inpugned convictions
and sentences agai nst the three appellants must be upheld.
Incidentally we may also nention that the plea of alibi
taken by each of the three appellants was found by both the
Courts below, on proper consideration of the evidence
adduced in support thereof, to be wholly unsustainable,
i ndeed M. Jethnmalani did not challenge this finding.
49.1n the result, the appeals are dism ssed.
CRL. MP. NO 2423 AND CRL. MP Nos. 2424-25194
50. Si nce the Crimnal ~ appeals stand di smi ssed t hese
m scel | aneous petitions filed in connection therewith stand
di sposed of.
256




