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S.B. SINHA,  J :

1. Leave granted.

2. Phool Chand (Accused No. 1) was a retired Arny Oficer. He was

all egedly allotted sone | and bearing plot No. 596 at V|Ilage Pa|ganberpur

Ham et, Jarganwan, title whereof was in-dispute. He was in possession

thereof but his right to make any construction thereupon was in dispute. His
earlier attenpt to raise constructions on the said | and had nmet with resistance
by the villagers. They nade a conplaint to the officers of the Tehsil

Before the police authorities, Phool Chand is said to have given an

undert aki ng not to nake any construction

We nmay place on record that he had al so intended to put up
constructions earlier but did not succeed. Villagers were claimng their right
to nmake common use the land in _question, viz., for keeping \021Ghoor\022 of the
vill age folks.

3. On 3.02.1978 at about 9 a.m, the said Phool Chand arnmed with a
doubl e barrel gun, his brother Klshan Chand (Accused No. 2) arnmed with a
single barrel gun in the conpany Bhagauti (Accused No. 3), Badadin
(Accused No. 4) and Sheo Prasad (Accused No. 5) who were said to have

been armed with lathis came to the land in question. They started
construction thereupon with the help of hired | abourers. A'large nunber of
vill agers assenbled at the place. Accused were requested not to make any
construction till the disputes between themwere determ ned by the
conpetent court.

4. Anongst the villagers, Ram Asrey (since deceased), his son M shri

Lal (first informant), Hardev, Suraj Lal, Ram Singh, Ram Dass, Vi shram

Ram Saran, Shiv Pal, Mhan Lal, Shiv Prasad, Umao, Pyare, Ram Lakhan

Karam Ali and Ram Prasad were present. Allegedly, “Phool Chand and

others started abusing them Mshri Lal and his co-villagers asked hi m not

to do so. Accused Nos. 3 to 5, viz., Bhagauti, Badadin and Sheo Prasad,

al  egedly exhorted Phool Chand and Ki shan Chand to shoot M shri Lal and

ot hers wher eupon Phool Chand ran towards the roof of the nearby \021Kothri\022
owned by Mshri Lal and fromthe roof thereof, he started firing. Kishan
Chand is also said to have fired fromhis gun. Ram Asrey standing at the
Galiyara received a gun shot injury. He died at the spot. Mshri Lal and
others also received firearminjuries. One of the persons, viz., Ram Harak
who had al so sustained gun shot injuries breathed his last in the hospital. On
recei pt of such gun shot injuries, the condition of Suraj Lal, Hardev, Mahan
Lal, Ram Dass and Ram Singh al |l egedly became serious.

M shri Lal son of the deceased Ram Asrey | odged a First Information
Report at about 11.30 a.m on the said date alleging death of Ram Asrey and
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Ram Harak at the hands of the accused persons and receipt of injuries by as
many as 15 persons, viz., Mshri Lal, Pyare, Shiv Pal, Mhan Lal, Ram
Dass, Suraj Lal, Ram Singh, Hardev, Karam Ali, Shiv Prasad, Unmrao,

Vi shram Prem Prasad, Ram Saran and Ram Lakhan.

5. The defence version in regard to the incident was that the \021Patta\022 of
the disputed | and was executed in the nane of Phool Chand in the year 1973.
He al |l egedly had rai sed constructions on eastern and western wall.

However, in the year 1977, i.e., after his retirenent when he was going to
construct his house thereupon, his attenpt to do so was opposed by M shri

Lal, Hardev, deceased Ram Asrey and others. An undertaking was said to

have forcibly been taken by Lekhpal and Station House O ficer of the police
station. However, at a later stage, the Tahsildar of the area allegedly
directed the Station House Oficer of police station Asandra to render al
help to him However, the said order was not conplied with. |In the witten
statenment filed by the accused persons, the incident that the had taken place
on 3.02.1978 at about 9.00 a.m was accepted but it was contended that

whil e the said Phool Chand with the help of others including hired | abourers
started constructions, the deceased Ram Asrey and Ram Harak along with a

| arge nunber of persons being armed with guns and | athis reached there and
caused obstructions. Upon protest having been | odged, all of them advanced
towards himwith a viewto kill him He then ran to the roof of his father\022s
Bai t haka but Ram Asrey and hi s conpani ons surrounded his house. They

al so entered therein. An attenpt was al so nade to nolest Snt. Shakuntal a
Devi, sister of Phool Chand. Only at that time, with a viewto save the
nodesty and honour of his sister as also save the |ife of other nmenbers of

the famly, they caused injuries to various persons. It was alleged that an
endeavour was made to | odge a First Informati on Report by Snt. Shakuntal a
Devi but the sane was not registered. It was further alleged that Snt

Shakunt al a Devi came to Barabanki” with her father, uncle and brother Goku
Chand and all of themwere nedically examned by a private doctor
whereafter a report was sent to the District Magistrate.

6. The prosecution in support of its case examned 13 w tnesses. M shri
Lal (PW1), Suraj Lal (PW2) and Ram Saran (PW3) exam ned thensel ves

as eye-witnesses to the occurrence. ~ They proved the genesis of the
occurrence as also the manner in which it took place. Qher w tnesses

exam ned by the prosecution were the doctors who had conducted post

nortem exani nati on on the body of the deceased Ram Asrey and Ram

Harak as al so examined the injuries on the body of 15 injured persons.

7. The defence exam ned Dr. L.K Shukla (DW1) who allegedly had
exam ned Snt. Shakuntala Devi, Sri Dutt, Ranfal and Gokul Chand. Snt.
Shakunt al a Devi exani ned hersel f as DW 2.

8. The defence story was disbelieved both by the | earned Trial Judge as
al so the High Court. They came to the conclusionthat all the five accused
were present at the place of occurrence and participated therein and used
their respective weapons to inflict injuries upon the victins in execution of
their common object and for the said purpose they had formed an unl awfu
assenbly. The plea of right of private defence raised by the accused was

al so negatived. The purported injuries found on the person of the defence

wi t nesses and others were held to be self-inflicted ones.

9. On the aforenentioned findings, Phool Chand and Ki shan Chand were
convi cted under Sections 148, 302/149 and 307 of the |Indian Penal Code
and Bhagauti, Badadin and Sheo Prasad were convicted under Sections 147,
302/ 149 and 307/ 149 thereof. They were sentenced to undergo rigorous

i mprisonnment for life, four years rigorous inprisonment for attenpt to
murder, two years rigorous inprisonment under Section 148 of the Indian
Penal Code and one year rigorous inprisonnent under Section 147 thereof.

10. I ndi sputably, Accused No. 1 Phool Chand di ed during pendency of
the appeal in the Hi gh Court. Accused No. 3 also is said to have di ed about
three years back. Kishan Chand, Badadin and Sheo Prasad are before us.
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11. Ms. Sandhya Goswami, |earned counsel appearing on behal f of the
appel l ants, took us through the evidences of Mshri Lal (PW1), Suraj La
(PW2) and Ram Saran (PW3) and subnmitted that fromthe deposition of

the said witnesses, it would appear that the injuries having been caused only
by Phool Chand (since deceased), the appellants cannot be said to have

fornmed a conmon object so as to attract the provisions of Section 149 of the
I ndi an Penal Code.

The | earned counsel would point out that a |arge nunber of villagers
took part in the incident. Had the appellants been present, they would have
al so sustained sone injuries and, thus, their presence and participation in the
occurrence becones doubt ful .

It was urged that Phool Chand (since deceased) had exercised his right
of private defence i nasnuch as fromthe prosecution case itself it would
appear that there were at |east- 16 persons who intended to cause bodily harm
to the accused persons apart from outragi ng the nmodesty of Snt. Shakuntal a
Devi. 'In'theevent, it is found, it was urged, that the said Phool Chand
exceeded ‘his right of private defence, other accused persons could not have
been convicted under Section 302/149 of the Indian Penal Code particularly
when it has been brought on record that Phool Chand al one had clinbed up
the roof and fired causing the deaths.

Ms. Goswam’ submitted that the courts below conmmitted a nanifest
error in passing the inpugned judgnents insofar as they failed to take into
consi deration that the injuries had been sustained by the famly of the
accused.

It was further urged that in view of ‘the finding of the H gh Court that
the accused Phool Chand was in possession of the site and the side walls. It
was brought to our notice that the Superintendent of Police Shri Jangi had
passed an order (Ex. Kha-1) dated 27.01.1978 validating the possession of
Phool Chand after he had given an undertaking to the officer incharge.

12. M. Shail Kumar Dwi vedi, |earned Additional Advocate General for

the State of U P. appearing on behalf of the respondent, on the other hand,
took us through the judgnents of the |earned Trial ‘Judge as al so the High
Court and submitted that for determining the question‘'as to whether the
accused shared common intention or conmmon object, the backdrop of events
including the fact that they had tried to raise constructions earlier which had
been resisted by the villagers, the fact that the accused were armed with
deadl y weapons whereas the prosecution parties were absol utely unarned,

the undertaki ng of Accused No. 1 not to nmke any construction and the
prejudi ce which woul d be caused to the villagers-if such constructions are
allowed to be made, viz., it will take away the right of sone of the villagers
to take their carts through the pathway concerned, the fal se defence raised by
the accused persons are the determnation factors.

13. The land in question was allotted to Phool Chand. He indisputably
was in possession thereof. The ownership of the | and was, however,

di sputed. Whether allotnment in his favour was valid keeping in view the fact
that the villagers in general had been claimng user of the said land for a

particul ar purpose is not in dispute. It is furthernbre not-in dispute that the
accused persons had nade several attenpts to raise constructions thereupon
Such attenpts on their part had been foiled. Accused No. 1 had al so given

an undertaking that he would not nmake any construction

14. Fromthe materials brought on record, it is evident that the villagers
never intended to di spossess Phool Chand. They were only resisting his

right to raise any constructions thereupon. Wen the appellants together

wi t h Phool Chand and Accused No. 3 went to raise constructions, they were
arned with deadly weapons. Accused Nos. 1 and 2 were arned with a

doubl e barrel gun and a single barrel gun respectively, the others were

having lathis in their hands. They had hired | abourers also with them Only
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when they started raising constructions, the deceased and the prosecution

Wi t nesses objected thereto. It had cone on record that they were not
required to raise construction till the Iis is deternmined. The accused persons
did not listen to the said advice. They started abusing the nenbers of the
prosecution party. They were requested not to use abusive | anguage. At that
juncture, it is alleged that Accused Nos. 3, 4 and 5 asked Accused Nos. 1

and 2 to kill themor to assault them Accused No. 1 went to the roof top of
a house. He was holding a double barrel gun. He fired shots at |east aimng
at two persons standing at two different places. He nust have fired sone

ot her shots al so. Deceased No. 1 Ram Asrey was standing at the Galiyara

wher eas deceased No. 2 was standing near the wall towards the Wst of the
said Kothi. It has been proved that Accused No. 2 also fired shots. 17
persons received injuries.

Dr. H C. Nigam (PW4) who conducted the post nortem exam nation
on the body of the deceased Ram Harak found the follow ng injuries:

\023(1) Lacerated wound 3/1/2 cmx = cm Bone
deep on the forehead 6 cm over the nose bridge.
There was swelling on all four sides of this injury.
Mul tiple firearmentry wounds in an area of 36 cm

x 30 cm spread over chest and right side of

abdonen and on chest and | eft side of abdomen.

(2) Multiple firearmentry wounds on entero-
nedi val aspect of right hand in an area of .7 cm X
cm(sic), 7/1/2 cm above right side.

(3) Multiple firearmentry woundsin an area of
11 cmx 8 cmtowards the front side of right
forearm 7 cm bel ow the el bow.

(4) Multiple firearmentry wounds in an area of
9 cmx 6/1/2 cmon the backside of the palm of

right hand,7 cmbelow fromthe wist joint.\024

Dr. Gopal Swaroop (PWS5) who conducted the post nortem
exam nation on the body of the deceased Ram Asrey found the foll ow ng
injuries:

\0231. Miltiple punctured wound (caused by

firearm found over right side of face in an area of
8 cmx 6 cmnuscle deep on which 4-5 marks of
pellets were found, they were marks of black

col our of shots whose margi ns were inverted.

These wounds of entry were of varying size of < x
<cmto 3 cmx >cm

2. Mul tiple punctured wounds (firearm
wounds) over the right side of neck in an area of
15 cmx 6 cmx nuscle deep marks of 2-3 pellets
in nunmber which were towards the inner side.
These were inverted wound of entry of varying
size of < x <cmto 3 cmx > cm

3. Mul tiple punctured wound in an area of 21
cmx 6 cmx nuscle deep over the right shoulder in
the upper linbs just bel ow the shoul der joint of

bl ack colour. The wounds of entry were of

varying size of <cmx <cmto >cmx > cm

4. Mul tiple punctured wound (firearmnms) 42 cm
X 26 cm x nuscle deep towards the front side of

ri ght chest on which approximtely mark of 50 to
60 pellets were present which were wounds of
entry whose size differed from< cmx < cmto >
cmx > cm\024
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The injuries on the deceased, therefore, nust have been caused as a
result of nore than one shots fired at each of them

Dr. P.N Pandey (PW6) exanmi ned Mshri Lal, Pyare and Shiv Pal
The following injuries were found on the body of the Mshri Lal
\023(1) Firearmwound 0.5 cmx 0.4 cmon |left side
neck 12 cm above left sterno clavicle joint.
(2) Lacerated wound 1 cmx 0.5 cmon left palm
in between nmiddle and | ateral fingers.
(3) Abrasion 0.5 cmx 0.5 cmon joint of right
si de knee.\ 024

On the body of Pyare, the following injuries were found:

\023(1) Abrasion 0.2 cmx 0.2 cmon |left side back
of chest 10 cm away from vertebral colum.
(2) Abrasion 0.2 cmx 0.2 cmon inner side on
| eft foot 6 cm beneath the knee joint.\024

The foll owi ng injuries were found on the body of Shiv Pal

\023(1) Abrasion 0.5 cmx 0.5 cmon left side of
chest 8 cm above the left nipple.

(2) Abrasion 0.5 cmx 0.5 cmon left side thigh
upper part 35 cm above | eft knee joint.\024

As regards injuries on the body of Mshri Lal, Dr. Pandey opined:

\ 023\ 005l njury No. 1 of Mshri Lal can be caused by a
pellet fired fromrifle. Injury No. 2 can be caused
by sone bl unt weapon, for instance, lathi. The

remai ning injuries can be caused by pellets from

the rifles of the three accused.\024

As regards injuries on the persons of Pyare and Shiv-Pal, Dr. Pandey
opi ned that the injuries were caused by friction

Participation by all the accused in causing death of two persons and
injuries sustained by others is, therefore, apparent.
15. This Court in Mzaji and Another v. The State of U-P. [(1959) Supp
(1) SCR 940] opined that there are two parts of Section 149 of the Indian
penal Code. To attract the first part, it was not necessary that there shoul d
be a pre-concert. 1In regard to the second part, it was stated:

\ 023\ 005Even if the offence committed is not in direct
prosecution of the conmmon object of the assenbly,

it may yet fall under Section 149 if it can be held
that the offence was such as the nenbers knew

was likely to be conmitted. The expression \021know\ 022
does not nean a nmere possibility, such as mght or

m ght not happen. For instance, it is a matter of
conmmon know edge that when in a village a body

of heavily arnmed nen set out to take a wonan by

force, sonmeone is likely to be killed and all the
menbers of the unlawful assenbly nust be aware

of that likelihood and woul d be guilty under the
second part of Section 149. Sinmilarly, if a body of
persons go arned to take forcible possession of the
land, it would be equally right to say that they have
the know edge that nurder is likely to be

conmitted if the circunstances as to the weapons
carried and other conduct of the nenbers of the
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unl awful assenbly clearly point to such know edge
on the part of them all\005\024

16. In Bi shna Alias Bhi swadeb Mahato & Ors. v. State of West Benga
[ (2005) 12 SCC 657 : 2005 (9) SCALE 204], this Court held

\ 023For the purpose of attracting Section 149
and/or 34 IPC, a specific overt act on the part of
the accused is not necessary. He may wait and
wat ch. Inaction on the part of an accused may
some time go a long way to hold that he shared a
conmon obj ect with others.\024

17. In Triloki Nath-and hers v. State of U P. [(2005) 13 SCC 323], the
| aw has been stated in the follow ng terns:

\023For the purpose of attracting Section 149 of
the IPC, it is not necessary that there should be a
pre-concert-by way of a nmeeting of the persons of
t he unl awful assenbly as to the comon object. |If
a common object is adopted by all the persons and
shared by them it would serve the purpose.\024

18. Ms. CGoswam relied upon a decision of this Court in Minna Chanda

v. State of Assam [ (2006) 3 SCC 752] wherein-the accused persons were

held to have not fornmed any comon object keeping in view the genesis of
the said occurrence which took place at three different stages. Appellants
therein were involved only at the third stage. It was in the peculiar fact
situation obtaining therein this Court opined:

\ 023The appel | ants herein were not arned w th
weapons. They except Bhuttu were not parties to
all the three stages of the dispute. At the third
stage of the quarrel, they wanted to teach the
deceased and others a lesson. For picking up
quarrel with Bhuttu, they m ght have becone
agitated and asked for apol ogies fromMti .
Admittedly, it was so done at the instance of
Nirmal, Moti was assaulted by Bhuttu at the
instance of Rattan. However, it cannot be said that
they had conmon object of intentional killing of
the deceased. Modti, however, while being
assaulted could free hinself fromthe grip of the
appel l ants and fled fromthe scene. The deceased,
was being chased not only by the appellants herein
but by many others. He was found dead next
norning. There is, however, nothing to show as to
what role the appellants either conjointly or
separately played. It is also not known as to
whet her if one or all of the appellants were present,
when the | ast bl ow was given. Who are those, who
had assaulted the deceased is al so not known. At
whose hands he received injuries is again a
nystery. Neither Section 34 nor Section 149 of
the I ndian Penal Code is, therefore, attracted. [ See
Dharam Pal and OQthers v. State of Haryana \ 026
(1978) 4 SCC 440 and Shanbhu Kuer v. State of
Bi har 1026 AIR 1982 SC 1228].\024

19. Ri ght of self-defence is a plea which is available to the accused but
the burden to prove the sane woul d be on them

The High Court, in our opinion, commtted an error in rejecting the
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pl ea of self-defence raised on behalf of the accused stating that the incident
took place at an open space. There is no |aw that right of self-defence
cannot be exercised in relation to a dispute over an open space. But the
factual matrix obtaining in the instant case being absolutely different, we are
of the opinion that right of self-defence on the part of the accused was not
avai |l abl e. Accused persons were the aggressors. They had gone to the

scene of occurrence wth weapons. Phool Chand and other accused, in al
probability, thought that having regard to the order passed by the
Superi nt endent of Police asking his subordinate officers to afford them
protection, they could take law in his own hands. Thus, they could raise
construction by show of force.

Evi dences adduced on behal f of the prosecution in no unnistakable
terns point out that all the overt acts started fromthe side of the accused
persons. They rejected the advice not to raise any construction till the
dispute is determined. They started using abusive | anguage and even when
asked not to do sothey continued to do so. Only when a protest was made
by the villagers, Accused No. 1 Phool Chand went to the roof top of a house
and started indiscrimnating firing. He was in arnmy. He was presunably a
good marks man. Shots fired by himhit the deceased on vital parts of their
bodi es.

20. It is not the case of the appellants that the villagers intended to
di spossess them W have noticed hereinbefore that they were not arned at
all. They had assenbled at the place only with a viewto resist the attenpt

on the part of the accused persons to raise constructions in respect whereof
Accused No. 1 hinself had given an undertaking that he woul d not do so.

The Superintendent of Police m ght have issued certain directions to the
Sub- I nspector but indisputably the 1is was pending adjudication before a
conpetent authority. Accused could not havetaken law in their own hands
only because the Superintendent of Police has asked his police officer to
give protection to him

21. It has been found by the | earned Trial Judge as also the Hi gh Court
that the prosecution witnesses did not enter into their house. The plea that
the nodesty of Snt. Shakuntal a Devi was outraged has been rejected by

both the courts. The accused did not |odge any First Information Report in
that behalf. They, for reasons best known to them did not go to a
government doctor to get their purported injuries exam ned on their persons.
Al 't hough the offence took place in the norning of 3.02.1978, 'they went to
DW1 only on the next day to get their purported injuries exam ned. For
valid and cogent reasons, the testinonies of the DW had not been accepted.
The question as to whether in a situation of this nature the right of private
def ence coul d be exercised by the accused persons nust hbe consi dered

having regard to the follow ng facts:

(i) the prosecution wi tnesses were not arned;

(ii) there is nothing to show that they attenpted to di spossess Accused
No. 1

(iii) They did not dismantle the structures.

(iv) Accused persons thensel ves started abusi ng them

(v) They intended to establish their right of raising constructions for
whi ch they were fully prepared.

(vi) Had the matter been otherw se, the villagers would have al so gone

to the site with arnms.
(vii) Wiy all the five accused persons were arnmed has not been
expl ai ned.

22. The fact that nunmber of injuries sustained by the prosecution

wi t nesses and the nature thereof, viz., they suffered gun shot injuries as also
injuries caused by lathis, goes a long way to show that the accused persons

had shared conmon obj ect.

Fromthe post nortemas also the injury report, it is evident that nore
than one gun was used for commi ssion of the offence. The prosecution
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wi t nesses al so suffered injuries which could only be caused by lathis. It is,
therefore, a case where all the appellants together with Phool Chand had
taken part in the comm ssion of the offence.

23. I n Shanbhu Nath Singh and others v. State of Bihar [AIR 1960 SC
725], this Court opined:

\0236. Section 149 of the Indian Penal Code is
declaratory of the vicarious liability of the
menbers of an unlawful assenbly for acts done in
prosecution of the conmon object of that assenbly
or for such offences as the nenbers of the

unl awful assenbly knew to be likely to be
conmitted in prosecution of that object. If an
unl awful assenbly is formed with the comon
object of conmmitting an of fence, and if that

of fence is committed in prosecution of the object
by any nmenber of the unlawful assenbly, all the
menbers of the assenbly will be vicariously |iable
for that 'offence even if one or nore, but not al
conmitted the of fence. Again, if an offence is
comm tted by a nenber of an unlawful assenbly

and that offence is one which the menbers of the
unl awful assenbly knew to be likely to be
conmitted in prosecution of the common object,
every menber who had that know edge wil |l be
guilty of the offence so comitted. But "nenbers
of an unlawful assenmbly may have a comunity of
obj ect upto a certain point, beyond which they nmay
differ in their objects, and the know edge
possessed by each nenber of what is likely to be
conmitted in prosecution of their conmon object
may vary not only according to the information at
hi s command, but also according to the extent to
whi ch he shares the community of object and as a
consequence of this the effect of Section 149 of the
I ndi an Penal Code may be different on different
nmenbers of the sanme unl awful assenbly."
Jahiruddin v. Queen Enmpress, |LR 22 Cal 306.\024

24. I n Shival i ngappa Kal | ayanappa and OGthers v. State of Karnataka
[ 1994 Supp (3) SCC 235], this Court opined:

\0239. Fromthe above discussion it is established by
the prosecution that A-1 to A-5 formed into an

unl awful assenbly variously armed and

participated in the occurrence during which two
deceased persons died and P.W. 2 to 4 received
injuries. The next question is whether the common
obj ect of the unlawful assenbly was to conmit the
nmur ders. Whet her there was such a common obj ect

or not, depends upon various factOrs. A-1 and A-

2, though arned with axes, did not use the sharp
side but only gave one or two blows on the heads
with the butt ends. A-4 and A-5 who were arnmed

with sticks dealt blows only on the | egs and or on
t he hands which were not serious. A-3 did not
participate in the attack on any of the two deceased
persons. These circunstances show t hat the

conmon obj ect of the unlawful assenbly cannot

be said to be to cause nurders and at any rate it
cannot be said that all the accused shared the sane
and that they had know edge that the two deceased
persons woul d be killed and with that know edge
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continued to be the menbers of the unlawfu
assenbly. However, taking all the circunstances

of the case into consideration, the common object
can be held to be only to cause grievous hurt. A1
and A-2, however, dealt blows with the butt ends
of the axes on the two deceased persons and the
injuries on the heads caused by them proved to be
fatal. Having given our earnest consideration to
this aspect of the case, we are of the viewthat A1
and A-2 nmust be held liable for their individua
acts and they would be Iiable to be puni shed under
Section 302 I.P.C. and A-3 to A-5 under Sections
326/149 | .P.C. so far as the attack on the two
deceased persons is concerned.\024

25. In Bunnilal Chaudhary v. State of Bihar [(2006) 10 SCC 639], this
Court hel d:

\ 02313\ 005W may say here that it is now the settled

| aw t hat ‘'under Section 149 IPC, the liability of

ot her members for the offence committed during

the conti nuance of the occurrence rests upon the

fact whether the other persons knew before hand

that the offence actually commtted was likely to

be conmitted in prosecution of the common

object. Such know edge may reasonably be

collected fromthe nature of the assenbly, arms or
behavi our on or before the scene of occurrence\ 005\ 024

26. In Sunil Bal kri shna Bhoir v. The State of Mharashtra [2007 (7)
SCALE 184], this Court held:

\02317. Section 149 per se constitutes a substantive
of fence. The object of this sectionis to nake clear
that an accused person whose case falls withinits
terns cannot put forward the defence that he did
not, with his own hand, conmit the offence
commtted in prosecution of the common object of

the unl awful assembly or such as the nenbers of

the assenbly knew to be likely to be committed in
prosecution of that object. Unlawful assenbly was
forned originally to assault and sonet hing mi ght
have happened all of a sudden.\024

27. In a case of this nature, the injuries onthe part of the defence

wi t nesses need not detain us as sufferance of such injuries at the hands of the
prosecution wi tnesses had not been believed by both the courts below. W

do not see any reason to differ with the said findings.

28. I f Phool Chand was arned by the purported order passed by the

Superi ntendent of Police that he should have assi stance fromthe police
officers. W fail to see any reason as to why he could not go to the police
station and |l odge a First Information Report. Wy the injured persons did
not go to a Governnent Hospital for getting thensel ves exam ned on that

date itself. It betrays compn sense as to why they had to go to a private
doctor and that too on the next date. The accused persons even did not m nd
setting up a false plea to the effect that npdesty of Sm. Shakuntal a Devi had
been outraged. The testinmony of Snt. Shakuntal a Devi has been di scarded

by the courts below. No attenpt even had been nade before us to assail the
correctness of that part of the judgnent.

29. For the reasons aforementioned, we do not find any merit in this
appeal which is dismssed accordingly.




