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Dr. ARIJIT PASAYAT, J.
1. Leave granted.

2. These appeal s invol ved identical issues. Wile two
appeal s are agai nst the judgnent of the Hi nmachal Pradesh
H gh Court, the other two are agai nst the judgnments of the
Punj ab and Haryana Hi gh Court.

3. The controversy lies in a very narrow conpass. Wit
petitions were filed by the respondents in each case
guestioning correctness of a stipulation in the "Notice Inviting
Tender" (in short "NIT') containing a disqualification clause
which disentitled an intending tenderer to subnit tender

whose near relative is working in any of the units of the
appel  ant-BSNL. According to the wit-petitioners such a

prohi bition was inmpermssible. It was submtted that if the
ultimate intention was to ensure that a person working in the
unit will not be able to influence the decision-nmaking process
in respect of the tender, the sane is irrelevant if -the person
concerned is holding a post of Class IIl or Cass IV. | The

H machal Pradesh High Court referred to an earlier order
passed by a Division Bench of the Hi gh Court in Narinder

Kumar v. Union of India and Anr. (C. WP. No.33 of 1995),

where a simlar stipulation was struck down. Accordingly, the
H gh Court held that the stand of the respondents in the wit
petition with reference to the communi cation issued by the
Bharat Sanchar N gam Limted bearing no.151- 08/ 2002

Q&M 38 dated 11.9.2002 cannot be sustained. It was

observed that Rule 4 of Governnent of India s CCS (Conduct)

Rul es, 1964 had no rel evance. Accordingly, the wit petition
was al |l owed by order dated 24.5.2003 in Cvil Wit Petition
no. 122/ 2003. The said decision was followed in Cvil Wit
Petition no.269(M B) of 2003 by order dated 13.8.2003. The
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Punj ab and Haryana H gh Court has expressed a simlar view
in Cvil Wit Petition no.12799 of 2003 by order dated
4.11.2003 and Civil Wit Petition no.18439 of 2003 by order
dated 9.1.2004.

4. The appellants’ stand is that the stipulation is essentially
a policy decision that too in a contractual matter and the Hi gh
Court shoul d not have interfered.

5. Respondents submitted that in view of the irrationality,
the Hi gh Court in each case was justified in its view

6. It appears that the Del hi Hi gh Court had occasion to dea
with a simlar issued in S. N Engineering Wrks v. Mahanagar

Tel ephone Nigam Ltd. 1996(37) DRJ446. The conditions

whi ch were under consideration of the Delhi H gh Court were
clauses (J) and (K)y of NI'T providing as foll ows:

"(J) The contractor shall not be pernmitted to
tender for works in MINL (responsible for
award and execution of contracts) in-which his
near relative is posted as JAQ AAQ AO or an
officer in any capacity between the grades of
S.E. and A.E. both i'nclusive. He shall also
intimte the nanes of the persons, who are
working with himin any capacity or are
subsequent |y enpl oyed by him and who are

near relatives to any officer in MINL: Any
breach of this condition by the Contractor
woul d render himliable to be renpoved from
the approved list of contractors of this
depart ment.

(K) The contractor shall give a list of MINL
enpl oyees related to him"

9.2 Every tender has to be accomnpani ed by a
declaration to be signed by the contractor in
the follow ng proforma which has a footnote
defining the term"near-relative": -

APPENDI X- V( DECLARATI ON) APPENDI X- V

|/ VE hereby decl are that none of ny/our
relatives are enployed in any capacity in any
of the units of MT.N.L./D.OT. |I/W shall also
intimate the nanes of persons who are

working with us in any capacity or are
subsequent |y enpl oyed by us and who are

near relatives to any officer in the
MT.NL./D.OT. I/W amare aware that any
breach of this condition would result in

i mredi ate term nation of
contract/cancel I ati on of the existing
contract/cancel l ati on of the existing
contract/contracts and also forfeiting of
ny/our security deposit held by Mnl, Delhi.

NOTE: "The term’'near relatives' neans

wi f e/ husband/ parents and grand
parents/children/ grant children brothers/
sisters/ uncles/ aunts/cousin and their
corresponding in-laws."

Name of The CONTRACTOR
CAPACI TY in which signing)
Station
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7. It is to be noted that the aforesaid conditions specified

the category of the enployees to whomthe restrictions

applied. Two conditions were stipulated. One is a ban on the
category of officers, while there was a necessity of intimation
so far relatives in respect of other posts. Para 9.2 deals with
an undertaking which refers to "any capacity". |In para 18 of
the judgnent it was noted as foll ows:

"It is pertinent to note that the petitioners are
not prohibited fromcarrying on business

activity of the nature involved in the contracts
which they wish to enter with the MINL. Al

that has been said is that Mnl would not dea
with such contractors as have their relations of
a defined category serving in the MINL. The
fundanmental right to trade or business of the
petitioners is not at all affected. The validity of
the restriction so inposed has to be tested not
reference to clause (6) of ‘Article 19 of the
Constitution but on the anvil of Article 14 of
the Constitution. Since entering into the
contract is not an enploynent the applicability
of Article 16 of the Constitution is al so not
attracted."

The stress was on a defined category.
8. The judgrment of the Delhi” H gh Court did not relate to

BSNL and rel ated to departnent of tel ecommunication. The
concerned officials were Junior telecomofficers.

9 In Air India Ltd. v. Cochin International Airport Ltd. and

Cis. (AIR 2000 SC 801) it was observed at para 7 as follows:

"There can be no compul sion or the authority
to award the contract in favour of the private

party."

10. In Directorate of Education and Ors. v. Educonp
Datamatics Ltd. and Ors. (AR 2004 SC 1962) after referring to
the decision in Tata Cellular v. Union of India (1994 (6) SCC
651), it was observed as foll ows:

"9. It is well settled now that the courts can
scrutinise the award of the contracts by the
CGovernment or its agencies in exercise of their
powers of judicial reviewto prevent
arbitrariness or favouritism However, there
are inherent limtations in the exercise of the
power of judicial reviewin such matters. The
point as to the extent of judicial review

perm ssible in contractual matters while
inviting bids by issuing tenders has been
examned in depth by this Court in Tata

Cel lular v. Union of Indial. After exam ning the
entire case-law the followi ng principles have
been deduced: (SCC pp. 687-88, para 94)

"94. The principles deducible fromthe

above are:

(1) The nodern trend points to judicia
restraint in administrative action.

(2) The court does not sit as a court of

appeal but merely reviews the manner in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 5

whi ch the decision was nade.

(3) The court does not have the expertise
to correct the administrative decision. If a
review of the adm nistrative decision is
permtted it will be substituting its own
deci sion, wthout the necessary expertise
which itself may be fallible.

(4) The terms of the invitation to tender
cannot be open to judicial scrutiny
because the invitation to tender is in the
real mof contract. Normally speaking, the
decision to accept the tender or award
the contract is reached by process of
negoti ati ons through several tiers. Mre
often than not, such decisions are nade
qualitatively by experts.

(5) The CGovernment mnust have freedom of
contract. \In other words, a fair play in the
joints is ‘a necessary concomtant for an
adm ni strative body functioning in an
adnmi ni strative sphere or quasi-

admi ni strative sphere. However, the
deci si on nmust not only be tested by the
application of Wednesbury principle of
reasonabl eness (including its other facts
poi nted out above) but nust be free from
arbitrariness not affected by bias or
actuated by nala fides.

(6) Quashing decisions may inpose heavy
adm ni strative burden on the
administration and | ead to increased and

unbudget ed expenditure." (enphasi's
supplied)"

XXX XXX XXX
12. It has clearly been held in these decisions

that the terns of the invitation to tender are
not open to judicial scrutiny, the same being in
the real mof contract. That the Governnent

must have a free hand in setting the ternms of
the tender. It rmust have reasonable play inits
joints as a necessary conconmitant for an

admi ni strative body in an adm nistrative

sphere. The courts would interfere with the
admi ni strative policy decision only if it is
arbitrary, discrimnatory, mala fide or actuated
by bias. It is entitled to pragmatic adjustments
whi ch may be called for by the particular
circunmst ances. The courts cannot strike down

the ternms of the tender prescribed by the

Gover nnment because it feels that sone other
terms in the tender woul d have been fair, wiser
or logical. The courts can interfere only if the
policy decision is arbitrary, discrimnatory or
mala fide."

11. The ultimte objective appears to be that the officia
concerned should not be in a position to influence the
deci si on- maki ng process. Then the question woul d be whet her

a person belonging to Cass Ill or Cass IV can be in a position
to do so. It can certainly be provided that other things being
equal , preference will be given to those whose relatives are not

in enmploynment in any unit. In the instant case the period for
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contract is stated to be over. The conditions as noted in the
Del hi Hi gh Court judgnent appear to be rational

12. The authorities can certainly consider the nethodol ogy
i ndi cated above in future. So far as the present appeals are
concerned, the High Courts decisions cannot be sustained as
correct principles have not been kept in view. But in the
absence of any order of stay, the appeals have becone

i nfructuous by passage of tine.

13. The appeal s are accordingly di sposed of. No costs.




