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The foll owi ng Judgnent of the Court was delivered:
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NOS. 10618-10619 OF 1983

N. A, Munavar Hussain ....Appellants
Shib (Dead) by LR &

Anr .

Ver sus

E. R Narayanan (Dead) ....Respondents
& Os.

JUDGMENT
S.C. Agrawal, J.:

These apeals fromthe Comon Judgnent of the Madras
H gh Court dated June 17, 1983 in A.S. No. 529 of 1982 and
S. A No. 987 of 1983, raise the question whether the decree
passed in a suit for ejectment filed by appellant No. 1 has
becone i nexecutable and the said suit is liable to be
di smssed by virtue of the provisions of section 4 (4) of
the Madras City Tenants’ Protection Act, 1921 (hereinafter
referred to as the Act).

The appellants are the descenderts of Abdul Kader
Sahib. In 1917, Abdul Kader Sahib gave a vacant plot of |and
on West Masi Street in Madurai Town on |ease to Ranaswni
Konar. The said | ease permitted construction to be rai sed on
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the plot. Ramaswam Konar built a theatre on the said plot.
It was earlier known as ’'Chandra Talkies’ and was
subsequently named as ' Shanti Theatre’. On February 23, 1935
a fresh lease was granted in favour of Ramaswan Konar by
Abdul Kader Sahib for a period of 11 years. After the death
of Ramaswam Konar, there was partition in the famly and
the |easehold rights over the vacant land and the
superstructure put up thereon canme to the share of his son

Nar ayanan, respondent No.l1. On March 12, 1948, respondent
No.1l sold the leasehold rights in the site as well as
superstructure in favour of Bharatha Mithu Thevar, who was
the manager of the joint famly consisting of hinmself and
his brother Veer abhadra Thevar with an agreenent to
repurchase one half of the |easehold rights in the site and
the theatre. On Novenber 28, 1953 Bharatha Mithu Thevar and
his brother Veerabhadra Thevar reconveyed half share in the
theatre and in the |easehold rights over the land to
respondent. No. 1. In- 1954 appellant No.1 filed a suit
(O. S. No.15 of 1954) in the Court of the Subordinate Judge of
Madur ai ;, ‘agai nst -~ respondent ~ No.1 (who was inpleaded as
Def endant No. 1), and Bharatha Muthu Thevar, Veerabhadra
Thevar, inpleaded as Defendants Nos. 2 and 3, and others
i ncludi ng N. A Ghul am ~Khal il uah Sahi b, Defendant No.6, for
recovery of possession of the Vacant site after renoval of
superstructure and /fora mandatory injunction for renoval of
structure as well as for damages for use and occupation and
for other reliefs. The said suit proceeded ex parte agai nst
Def endants Nos. 4 .and 5. In the said suit a conprom se was
arrived at between appellant No. 1 and defendants Nos. 1, 2,
3and 6 and in terns of the said conpronise a decree was
passed on January 10, 1955 whereunder defendants Nos. 1, 2,
3 and 5 agreed to deliver the possession of ‘the suit
properties after renoving the superstructure on item No.1,

to the plaintiff and defendant No.” 6 on-or before March 12,

1958 and further agreed that if defendant Nos. 1 to 3 and 5
fail to deliver possession as aforesaid the plaintiff and
def endant No.6 would be at liberty to take possession of the
suit properties in execution of the decree after March 12,

1958 and in case the plaintiff or defendant No.6 has to
renove the superstructure, they shall_be at Iliberty to
renove them and realise costs of such renoval from
def endants Nos. 1, 2, 3 and 5.

The Act was enacted in 1922 with a view to give
protection to certain classes of tenants. Originally it was
confined in its application to the city of Mudras, but by
Tam | Nadu Act XIX of 1955, the Act was anended and its
protection was extended to tenants in nunicipal towms to
which the provisions were nmade applicable by the State
Government by notification under sub-section (2) of section
1. In exercise of the said powers, the Act was extended to
Madurai on Septenber 12, 1955.

After the passing of the conpromise decree dated
January 10, 1955 Veerbhadra Thevar, on Decenber 19, 1956,
transferred his 1/4th share in the |easehold rights and the

superstructure in favour of S. S. Sundaram  Chettiar
respondent No. 2 herein.
Si nce t he def endant s failed to renove t he

superstructure and handover vacant possession as per the
terns of the conproni se decree, the appellant and N A Ghul am
Khalilulla Sahib defendant No. 6 in the suit filed E P. No.
90 of 1958 in the court of the Subordi nate Judge, Madura
for execution of the said decree dated January 10, 1955
passed in O S.No. 15 of 1954. In the said execution petition
r espondent No. 1 filed application E A No. 467/ 58,
Bhar at nanmut hu Thevar filed E. A No.486/58 and respondent No.
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2 filed E. A No.713/58 whereby the said applicants sought the
benefit of the provisions of the Act and prayed that the
market value of the site may be fixed and the sanme nmay be
directed to be conveyed to them It was also prayed that in
any case the decree-holder was no longer entitled to
denom sh the building at his cost or of the applicants in
spite of the decree and that the decree hol der was bound to
pay conpensation for the building put up by the applicants.
During the pendency of the said applications N A petitions
@Qul am Khal il ul l ah Sahi b di ed and appel |l ant No. 2 was brought
on record as his legal representative and Bharatha Mithu
Thevar al so di ed during the pendency of the sai d
applications and respondent Nos. 4 to 6 were brought on
record as his legal representatives. E. A Nos.467, 486 and
713 of 1958 referred to above were disposed of by the
executing court by a comon order dated Septenber 14, 1964.
It was held that the applications were barred by limtation
as the ~defendants-tenants did not apply wthin one nonth
fromthe 'date the “Act, as anmended by Act Xl X of 1955, was
extended to the city of Madurai, but applied only in 1958
after the expiry of threeyears'tine and therefore the said
applications could not be allowed in respect of the said
property under section 9 of the Act. The executing court,
however, held that it is admtted that tenant had put costly
structure on the property and that the decree-hol der nust
pay reasonable value for the said ‘superstructure. The
executing court, therefore, directed that a fresh valuation
may be mnade by the Conmi ssioner to be appointed by the
court. Wth these directions E-A Nos. 467, 486, and 713 of
1958 were dismssed as barred by limtation. In accordance
with the said direction contained in the -order dated
Sept enber 14, 1964 a Comm ssioner was appoi nted who assessed
the value of the superstructure at Rs.. 88, 940/-. n
Septenber 29, 1970 a joint nend was  submitted by the
appel l ants and respondent No. 1, whereby a joint endorsenent
was made by appellants and respondent No.1 that the val ue of
Rs. 88,940/- nmay be adopted and that six nonths’ time may be
granted for the paynment of the anmpunt to the decree-hol ders.

On the strength of the said joint endorsenent the
Subor di nate Judge granted six nonths tinme for depositing the
sumof Rs. 88,940/-. The execution petition was proceeded

ex- parte agai nst the other judgment-debtors. The said anount
of Rs. 88,940/- was not deposited by the appellants wthin
the period of six nonths and an application (E. A No.201/71)
was subnmitted on behalf of the appellants for further
extension of tine for depositing the said anbunt. Respondent
No. 1 filed a counter opposing the grant of tinme.
Subsequently on July 31, 1972 a joint endorsenent. was
submitted by parties and tinme for deposit was extended by
three nonths fromJuly 31, 1972. The appellants deposited
the ambunt of Rs. 88,940/- on Septenber 29, 1972 within the
period of three nmonths prescribed by order dated July 31
1972.

One Mangyakarsi  Achi, respondent No. 7 herein, -had
instituted a suit (O S.No.72/61) in the Sub. Judge court
Madur ai agai nst respondent No. 2 for recovery of certain
amount due to her fromrespondent No.2 on the basis of
nort gage wherein final decree had been passed and even after
the sale of the nmortgaged property the decree was not fully
satisfied. In the said suit respondent no. 2 had been
appoi nted as Receiver of the Ashok Theatre the nortgaged
property, and Respondent No. 2 failed to deposit in court
the anpbunts collected by himas receiver. Respondent No.7
filed in application (I.A 171/72) under Order 40 Rule 4 CPC
inthe said suit (OS. 72/61) in the court of Subordinate
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Judge, Rananat hapuram for attachment of 1/4th share and the
rights of respondent No.2 in Shanthi Theatre. On the said
application an order was passed for attachment of 1/4th
share of respondent No.2 in Shanthi Theatre. on August 21
1972 and in pursuance of the said order attachment was
effected on Septenmber 17, 1972. Since the said attachnent
order was passed ex-parte it was set aside on the
application submtted by respondent No.2. On February 27,
1973 a fresh order was passed for attachnent of 1/4th share
of respondent No.2 in Shanthi Theatre and in pursuance of
the said order the attachnment was effected on March 25,
1973. The appellants filed a claimpetition (1.A No. 527 of
1973) against the said ‘attachnent on the ground that they
had becone owner of the superstructure in Shanthi Theatre on
the date of attachnment by reason of the deposit of
Rs. 88,940/ - made by them into the court pursuant to the
order dated July 31, 1972 in E.P.No.90 of 1958, in O S.No. 15
of 1954 and that respondent No.2 did not have any interest
therein on the date of attachment. The said claimpetition
filed by ~the appellants was allowed and the order of
attachment in respect of ~1/4th share of respondent No.2 in
Shanthi Theatre was set” aside by order dated May 2, 1975,
Ther eupon respondent No.7 filed a suit (O S.No.92 of 1976)
agai snst appell ants~ and respondent No.3 for setting aside
the said order dated May 2, 1975. The said suit of
respondent No. 7 was decreed by the  1st Additiona
Subordi nate Judge, Madurai by judgnment dated Septenber 7,
1976 on the ground ‘that in view of section 4(4) of the Act
only three nonths’ time could be granted for depositing the
sum of Rs. 88,940/- towards cost of superstructure and the
said anobunt had to be deposited on or before Decenber 29,
1970 and since the appellants had failed to deposit the said
amount within that date, section 4(4) of the Act canme into
play i mediately and suit O S.No.15/54 stood automatically
di sm ssed and after Decenber 29, 1970 there was no decree
for possession in favour of the appellants and that they
continue to be the owners of the vacant site alone and
respondent No.2 and others continue to be owners of the
superstructure and that respondent No.2 had undivided 1/4th
share in the superstructure. The appeal (A-S. No. 292 of
1978) filed by the appellants against the said judgnent and
decree in O S.No. 92 of 76 was dismssed by the District
Judge Madurai by judgnent and decree dated May 9, 1979.
Second appeal No. 987 of 82 was filed by the appellants in
the High Court against the said decree of the District
Judge.

After O S.No.92 of 1976 filed by respondent No. 7 was
decred by the trial ~court, respondent No. 1 filed a suit
(O S.No.671 of 1970 in the Court of Subordinate Judge of
Madurai agai nst the appellants as well as respondent Nos. 2
to 8 wherein Respondent No. 1 sought a declaration that he
is entitled to half share in the superstructure including
the |l easehold rights over the site and also sought a
per manent i njunction restraining the appel | ant s from
interfering with the commpn possession and enjoynent of the
superstructure by Respondents Nos. 1, 2 and 4 to 6.
Respondents al so sought other reliefs against the other
defendants in the said suit. In the said suit it was
submitted that the decree in OS. No. 15/54 was an invalio
decree and paynment of Rs. 88,940/- beyond the statutory time

fixed under the Act was illegal and could not therefore
confer any right on the appellants and that the respondent
No.1l was still entitled to half share in the superstructure,

machinery etc. as also in the leasehold right of the site.
The said suit was decreed in favour of respondent No. 1 by
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the Il Additional Sub-Judge, Madurai by Judgnent dated
Noverber 16, 1981 and respondent No.1 was held entitled to
hal f share in the | easehol d right as well as the

superstructure. The said judgnent was based on the judgnent
of the trial court in O S.No. 92 of 1976 filed by Respondent
No. 7 which had been affiremed in A S 292 of 1973 and the
said judgnent was held to operate as res judicate. A S
No. 529 of 82 was filed by the appellants in the H gh Court
agai nst the said judgnent and decree of the Il Additiona
Sub- Judge.

A.S. No. 529 of 1982 and S. A No. 987 of 1983 were both
di sposed of by the H gh Court by the judgnment under appeal
The High Court was of the view that the order dated
Sept enber 29, 1970 passed by the executing court in E.P.No.90
of 1958 was really an- order passed by the executing court
under Section 4(1) of the Act read with Section 10(2) and
must strictly conformto the requirements of Section 4(1)
and, therefore, ~the anbunt of Rs.88,940/- should have been
deposited within three nmonths fromthe date of passing of
the order dated Septenmber 29, 1970 and since it was not
deposited - within the said period of three nmonths, the suit
(O S.No. 15/54) stood dism ssed by virtue of section 4(4) of
the Act. The High Court has rejected the contentions urged
on behalf of the appellants that the provisions of the Act
were not applicable and the direction regardi ng deposit of
Rs. 88,940/- was dehors the provisions of the Act. Feeling
aggrieved by the said Judgnment of  the H gh Court the
appel l ants have filed these appeal s.

Thus the question that falls for consideration in these
appeal s i s whether the order dated Septenber 29, 1970 passed
by the executing court —in E.P.No. 90 of 1958, whereby six
nonths time was given to the decree-holdersto deposit the
sum of Rs.88,940/-, was an order passed under section 4(1)
of the Act read wth Section 10(2) or was an order passed
dehors the provisions of the Act. It would be convenient at
this stage to set out the relevant provisions of the Act as
they stood on Septenber 29, 1970 :

"Section 3. Paynent of Conpensation

on ejectnent. Every tenant shall on

ejectnment be entitled to be paid as

conpensation the value of any buil ding,

whi ch may have been erected by him by

any of his predecessors in interest, or

by any person not in occupation at the

time of the ejectnent who derived title

from either of them and for which

conpensati on has not already been paid.

A tenant who is entitled to compensation

for the value of any building shall also

be paid the value of trees which may

have been planted by himon the | and and

of any inprovenents which nay have been

made by him"
"Section 4(1). Disposal of suits for
ejectnment. In a suit for ejectnent

against a tenant in which the landlord
succeeds, the court shall ascertain the
amount of conpensation, if any, payable
under section 3 and the decree in the
suit shall declare the amunt so found
due and direct that, on paynent by the
| andlord into court, within three nonths
fromthe date of the decree, of the
ampbunt so found due, the tenant shal

put the landlord into possesion of the
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land with the building and trees
t her eon.

(2) Omtted.

(3) Oritted.

(4) If the amount found due is not paid
into court wthin three nmonths fromthe
date of the decree under sub-section (1)
or of the interim order under sub-
section (2), or if no application is
made under section 6, the suit or
application, as the case my be, shal
stand di sm ssed, and the |andlord shal
not be entitled to institute a fresh
suit for ejectnent, or present a fresh
application for recovery of possession
for a period of five years fromthe date
of such di sm ssal."

"Section 9(1) (a). Application to Court
for directnig the landlord to sell |and.
Any tenant who i s entitled to
conpensation under section 3 and agai nst
whom a suit in ejectnment has been
instituted or proceeding under section
41 of the Presidency Small Cause Courts
Act 1882, taken by the landlord, may,
within one nonth of the date of the
Madr as Cty tenants’ Prot ection
(Amendnent) Act, 1955, coming-into force
or of the date wth effect” from which
this Act is extended to the nunicipal
town or village in_which the land is
situate, or within one nonth after the
service on himof sumons, apply to the
court for an order that the Iandlord
shall be directed to sell for a price to
be fixed by the court, the whole or part
of the extent of |and specified in the
application.
* * % * %

(b) On such application, the court shal
first decide the mnimm extent of the
and which my be necessary for the
conveni ent enjoynent by the tenant. The
court shall then fix the price of the
m ni mum extent of the |and decided as
aforesaid, or of the extent of the |and
specified in the application under
clause (a); whichever is less. The price
aforesaid shall be the average narket
value of the three years immediately
preceding the date of the order. The
court shall order that within a period
to be determ ned by the court, not being
| ess than three nmonths and not nore than
three years fromthe date of the order
the tenant shall pay into court or
otherwi se as directed the price so fixed
in one or nore instalments wth or
wi t hout interest.

(2) (Omtted)

(3) (Omitted)"

"Section 10(1). Sections 4, 5, 6, 8, 9
and 9-A shall apply to suits in
ej ectment and applications under section
41 of the Presidency Small Cause Courts




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 12

Act 1882, which are pending or in which

decrees for ejectnment or order sunder

section 43 of the Presidency Snall Cause

Courts Act, 1882, have been passed, but

have not been executed in the Gty of

Madr as Gty Tenant s’ Protection

(Anendrent) Act, 1955, and in any

nmuni ci pal town or village, before the

date with effect fromwhich this Act is

extended to such twon or village.

(2) In suits in which decrees for

ej ectment have been passed, the anount

of comnpensation due shall on the

application of the tenant be ascertai ned

in execution and a fresh decree passed

in accordance with section 4.

(3) (Omtted)."

Fromthe aforesaid provisions it would appear that
under Section 3, on ejectnent, a tenant is entitled to be
paid as ‘conmpensation the value of = any building which may
have been erected by himor by his

Predecessor in interestt or by any person not in
occupation at the time of ejectnent who derived title from
either of themand  for which conmpensation has not already
been paid. Section 4 nakes provision for giving effect to
the said right while passing the decree in the suit for
ejectment. Section 9 enables a tenant —against whoma suit
for ejectnment has been instituted to buy the whole or a part
of the land on payment of the price determn ned by the court.
Section 10 deals with —a sitsuation where the suit for
ej ectment was pending or where the decree for ejectnment has
al ready been passed, but has not been executed on the date
when the provisions of the Act becane applicable. By sub-
section (1) of Section 10 the provisions of sections 4, 5,
7, 8 9 and 9-A have been nmade applicable to such suits.
Sub-section (2) of Section 10 enables the tenant to nove an
application for ascertainment of 'the anmpunt of conpensation
and passing of a fresh decree in accordance with 'Section 4
in suits in which decrees for ejectnent have been passed.

In the instant case we are concerned wth the
provi sions of section 10 because on Septenber 12, 1955 when
the Act was extended to Midurai town the decree  for
ej ectment had already been passed in Suit O S. No.15 of 1954
and the said decree had not been executed. By virtue of sub-
section (1) of section 10, sections 4, 5, 6, 8 9 and 9-A
became applicable to such proceedings. Section 3 was,
however, not nade applicable. As a result the tenants, could
file an application under Section 9(1) (a) within one nonth
from Septenber 12, 1955, the date with effect fromwhich the
Act was extended to Madurai town, for an order directing the
landlord to sell the whole or part of the extent of |and
specified in the application at the price to be fixed by the
court. Under sub-section (2) of section 10 the tenants could
submit an application for ascertainment of the anount - of
conpensation due and in the event of such an application
being filed the procedure laid dowmn under section 4 was
required to be followed and a fresh decree had to be passed
under section 4 of the Act.

In V.K A Ranganatha Konar v. The Tiruchirappall
Muni ci pal Council, by its Comm ssioner, & Anr. (1965) 2 SCR
645, during the pendency of the suit for eviction filed by
the landlord, the Act was extended to the Municipal Town of
Tiruchirappalli. The trial court valued the inprovenments
made by the tenant and made a decl aration under section 4(1)
of the Act. On the basis of the said valuation the decree
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for ejectnment was passed directing the defendants to put the
plaintiff in possession of the suit properties on paynent of
the anpunt determ ned as conpensation for the superstructure
belonging to the first defendant. The decree did not in
terns direct the landlord to pay the said anpbunt wthin
three nonths of its date. The said paynent was not nade by
the landlord within three nmonths from the date of the
decree. After the expiry of period of three nonths fromthe
date of decree, the tenant filed an aplication before the
trial court submitting that since the landlord had failed to
deposit the amunt of compensation within the period of
three nonths fromthe date of the decree, the suit was
liable to be dismssed under section 4(4) of the Act. On the
said application the trial court passed an order dism ssing
the suit under section 4(4). The High Court reversed the
said order on the view that ' since the original decree did
not give a specific direction that the anount of
conpensation should be paid wthin three nonths, the
provi sions of ~ section 4(4) could not be invoked until the
decree was ~suitably anmended.” Reversing the said view of the
H gh Court and restoring the order of the trial court, this
Court has held
"W are inclined to think that
having regard ‘to the mandatory terns

used in s. 4(4) it would be illogica
and unreasonable to suggest that a
defective decree like the present

enables the landlord to circunvent the

provi sions of 's.4(4). The applicability

of s.4(4) cannot be repelled nmerely on

the ground that the decree passed under

s. 4(1) does not specify the period of

three months wthin which the  anount

found due has to be paid. In our

opi nion, the logical way to reconcile s.

4(1) and s.4(4) wuld be to treat the

provi sion prescribed by . s. 4(4) as

mandat ory and paranount and read the

rel evant portion of s. 4(1) accordingly.

That is why even if the decree does not

mention that the amount has to be paid

within three nonths, the Ilandlord s

obligation to nmke the paynent wthin

three months is still enforceable under

s. 4(4), Oherwise defective decrees

woul d deprive the tenants of the benefit

intended to be conferred on themby s.

4(4). "(p.652)

The High Court has relied upon the said decision to
hold that since the order dated Septenber 29, 1970 was
passed under section 4(1) of the Act, the court could only
prescribe three nonths'tine for depositing the anmount of
conpensation in view of section 4(4) of the Act and fixing
of six months tine for such deposit in the said order was
therefore, not in consonance with the statutory requirenents
of section 4 of the Act and the said order should be
construed as having fixed three nonths’'tine for the said
deposit and since the deposit was not nade wthin three
nmonths, the said suit stood dism ssed under section 4(4) of
the Act on the date of expiry of the period of three nonths’
fromthe date of passing of the order dated Septenber 29,
1970.

Shri A T. M Sanpat h, the |earned counsel for the
appel l ants, has urged that the order dated Septenber 29,
1970 was not an order passed under section 4 (1) of the Act
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but was an order passed dehors the provisions of the Act.
Shri Sanpath has pointed out that the said order dated
Septenber 29, 1970 is based on the earlier order dated
Sept enber 14, 1964 whereby the executing court had di snissed
all the three applications (E A Nos. 467, 486, and 713 of
1958) filed by Respondent No. 1 and Bharat hanut hu Thevar and
Respondent No. 2 as being barred by limtation but having
regard to the fact that the tenants had put costly
structures on the land the |landlord decree-holders were
directed to pay reasonabl e val ue for t he sai d
superstructure. According to Shri Sanmpath this direction in
the order dated Septenmber 12, 1964 was not given by the
court under any of the provisions of the Act but on
equitable considerations and, therefore, the subsequent
order dated Septenber 29, 1970 was an order passed dehors
the provisions of ~the Act. In support of the said
subm ssi ons Shri Sanpat h-has pl-aced reliance on the decision
of a learned judge of the Madras H gh Court in G Mithuve
Pillai v. Hazarath - Syed Sha Man Sakkab Kadhiri Thakal
Thanjavur by its Trustee and Os., 1976 M.J 332, which has
been affirnmed by this Court in G Mithuvelu Pillai (dead) by
Lrs. V. Hazarath Syed Shah M an Sakkaf Sahib Khadiri Thai ka
(dead) by Lrs. and Os., 1993 Supp. (1) SCC 413. Shri Sanpath
has also urged that the order dated Septenber 29, 1970 was
passed on the basis of the joint endorsenent by the
appel | ants and respondent No. 1 and in view of the fact that
on the basis of subsequent joint endorsenent dated July 31
1972 which was signed by appellants as well as respondent
Nos. 1 and 2 the tinme for paynent was extended by three
nonths by order dated July 31, 1972, it is not open to the
respondents to assail the validity of the said order on the
basi s of the provisions of section 4 of the Act.

Shri R Sundaravardan, the [|earned Senior  counse
appearing for respondent No.1, has, on the other | hand,
submitted that the H gh Court was right in holding that the
order dated Septenber 29, 1970 was passed under section 4(1)
of the Act and in view of section 4(4) of the Act, the
appel l ants were required to deposit the anobunt of Rs.
88,940/ - conpensation wthin three nonths fromthe date of
the said order and since they failed to do so, the suit
(O S.No.15 of 1954) filed by the appellants stood di sm ssed
on the expiry of the period of three nonths on Decenber 29,
1970 by virtue of Section 4(4) of the Act. The learned
counsel has contended that while an application under
section 9 is required to be submtted within one nmonth from
the date of application of the Act, no period of limtation
is prescribed for noving an application for determ nation of
conpensati on under section 10(2) of the Act and that the
applications (E. A Nos. 467, 486 and 713 of 1958) filed by
Respondent No.1 and Bharat hamut hu Thevar and Respondent No.
2, insofar as they sought a direction regarding paynent of
conpensation for the superstructure, could not be disni ssed
as being barred by limtation. the | earned counsel has al so
urged that the fact that the order dated Septenber 29, 1970
was passed on the basis of a joint endorsenment submtted by
the appellants and respondent No. 1 cannot precl ude
respondent No.1 fromassailing the correctness of said order
on the ground that it was passed in contravention of the
provisions of section 4 of the Act. The | earned counsel has
pl aced reliance on the provisions of Section 12 of the Act
whi ch provides that nothing in any contract made by a tenant
shall take away or limt his rights under the Act.

In the order dated Septenber 14, 1964 whereby E. A Nos,
467, 486 and 713 of 1958 were disnissed, the Subordinate
Judge, after referring to the decisions of the Madras Hi gh
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Court, has observed:
"Bearing these principles in mnd,

| have to hold that in as nuch as the

tenants did not apply w thin one nonth

fromthe date of Midras City Tenants

Protecti on Anended Act XI X of 1955

extended to the Cty of WMdurai, but

only applied in 1958 after the expiry of

3 years tine. The applications E. A Nos.

467, 486 and 713 of 1958 are out of

time."

The Subordirate Judge rejected the contention urged on
behal f of the tenants and the other respondents that the
period of one nonth should be counted from the date of
service of the notice “in the execution petition and has
hel d:

"I hold all E'As. are clearly out

of "time and no E-A. Nos. 467,486 and 713

of 1958 ~cannot be allowed in respect of

the claim to sell the  property under

section 9 of the Mdras City  Tenants

Protection Act, and these applications

have to be dism'ssed in toto as regards

the prayer, in‘them to fix their market

val ue.

E. A Nos. 467, 486 and 713 of 1958

are hereby di smissed as barred by

[imtation."

Even though the applications were dismssed as barred
by limtation the Subordinate Judge has held that "the
decree hol der nust pay reasonabl e val ue of the
superstructure" after observing:

"Further it is admitted t hat

possessi on had passed to the tenant and

that the tenant has put up costly

structures on the property. Therefore,

do not see any ground to refuse the

val ue of inmprovenents."

The Subordinate Judge permtted t he applicants
(Defendants Nos. 1, 2 and 7) to take out a fresh comm ssion
for assessing the value of the buildings through a conpetent
Conmi ssioner. In pursuance of the said direction the
Conmi ssi oner was appoi nted who subnmitted a report assessing
the value of the superstructure at Rs.88,940/-. The said
report was accepted by the Subordi nate Judge on the basis of
a joint endorsenment made by the appellants and respondent
No. 1 and by order dated Septenber 29, 1990 six nonths time
was given to the appellants to deposit the said amount of
Rs. 88,940/ -.

These directions regardi ng paynent of reasonabl e val ue
of the superstructure and the assessment of the value
through a Conmi ssioner cannot be regarded as having been
gi ven under the provisions of the Act since the applications
submitted by the defendants were disnmissed as barred by
l[imtation. These directions here to be regarded as having
been gi ven on equitabl e considerations.

In G Muithuvelu Pillai (supra) a conpronise decree had
been passed in a suit for vacant possession of |easehold
property on June 28, 1963 whereunder the superstructure put
up on the land was to be purchased by the plaintiff for Rs.
6,000/-. The provisions of the Act were not applicable on
the date of the passing of the decree and were extended to
Thanjavur by notification dated Novenber 7, 1964. The
application subnitted by the defendant under Section 9 of
the Act was dismssed as it was filed beyond the period of
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limtation one nonth. The H gh Court, in second appeal
increased the sale consideration fixed by the trial court
for the superstructure from Rs. 6000/- to Rs. 8000/-. The
plaintiff sought delivery of possession in proceedings for
execution of the decree. Relying upon the provisions of
section 3 of the Amending Act 16, 1964, which was nade
applicable to Thanjavur on Novenber 7, 1964 and which
provi ded for abatenent of certain pending proceedings it was
urged on behalf of the defendant that the proceedi ngs had
abated. Rejecting the said contention it was held by the
H gh Court (S.Mhan J., as the |earned Judge then was) that
it was a case of sinple purchase of superstructure dehors
the Act and it could not be contended that any rights stil
remai ned surviving which abated under section 3 of the
Amendi ng Act 16 of 1964. The said judgnment of the H gh Court
has been affirmed in appeal by this Court. [See

G Mut huvelu Pillai~ (supra)]. This case indicates that an
order regarding paynment of price for the superstructure
coul d be passed dehors the Act.

We are unable to construe the order dated Septenber 14,
1964 and the subsequent _order dated Septenber 29, 1970 as
orders passed under Section 4-(1) of the Act. An order under
Section 4 could be passed only on an application under
section 10(2) of the Act. The only applications that were
submitted by the respondent-tenants were E. A Nos. 467, 486
and 713 of 1958. The said applications were conposite
applications under ections 9 and 10(2) of the Act. They were
all dismssed as barred by linmtation. It is true that no
period of linmitation has been prescribed for an application
under Section 10(2) of the Act, but the executing court by
order dated Septenber 14, 1964 disnmissed the applications in
toto as barred by limtation. The said order has becone
final. It is not open to the respondents to assail the
correctness of the said order dated Septemnmber 14, 1970 in
these proceedings. The orders dated Septenber 14, 1964 and
Septenmber 29, 1970 regarding paynent of price of the
supperstructure by the appellants to the respondents cannot,
therefore, be held to be orders passed under section 4(1) of
the Act. The said orders can only be treated to be orders
passed dehors the provisions of the Act.

The High Court has |aid enmphasis on the -provisions
contained in section 3 of the Act and has observed that the
sai d provisions cast an obligation on the court to determ ne
the amobunt of conpensation under section 4 in respect of
superstructure. The High Court has, however, failed to note
that under section 10(1) the provisions of Section 3 have
not been nade applicable to a suit that was pending or in
whi ch decree for ejectment had been passed, but had not. been
executed. In respect of suits in which decrees for ejectnent
have been passed provision is nmade in Section 10(2) for
ascertai nnent in execution of the ampbunt of conpensation due
on the application of the tenant and for passing a fresh
decree in accordance with section 4. This nmeans that the
procedure |aid down under section 4 has to be foll owed only
when an applicationis filed by the tenant under Section
10(2) of the Act and in the absence of such an application
the provisions of section 4 do not cone into play. Since the
only application that was submitted by the tenant-
respondents was dismissed as barred by limtation no
direction regarding fixation of price could be nade by the
court under Section 4(1) of the Act and the direction
regardi ng paynent of price by the decree-holders and
determ nati on of the val ue cannot be regarded as a direction
gi ven under section 4(1) of the Act. Section 4(4) is,
therefore, not attracted and the suit (O S. No. 15 of 1954)
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could not be held to have been disnissed by virtue of the
provi sions contained in Section 4(4) of the Act on account
of non-paynment of the price of the of the superstructure by
the appellants within a period of three nonths fromthe date
of the order dated Septenber 29, 1970.

In that viewof the matter we do not consider it
necessary to go into the other contention urged by Shr
Sanpath that the deposit of the sumof Rs. 88,940/- by the
appel lants as per the directions given in the order dated
Sept enber 29,1970, was validly made and that the respondents
were estopped from assailing the wvalidity of the said
deposi t.

In the result the ‘appeals are allowed, the Judgnent
dated June 17, 1983 passed by the High Court of Madras in
S.A No. 987 of 1983 and A.S. No. 529 of 1982, the judgnent
dated Septenber 7, 1977 passed by 1st Addl. Subordinate
Judge in O S. No.92/78, judgment dated May 9, 1979 passed by
the District Judge, Madurai in A S.No.292/78 as well as
j udgrment dated Novenber 16, 1981 passed by the Subordinate
Judge, Madur ai in O S. No. 671/ 78 are set asi de and
O S. No.92/76 and O S.No.671/78 filed by respondent No.1 are
di smissed. The appellants will be entitled to their costs.




