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ACT:

Representation of the People Act 1951

Section 123(3)--Corrupt practice--Religious synbol - - Use
of - - Char ge agai nst el ect ed candi date- - Est abl i shi ng
of --Standard of proof required in such cases.

HEADNOTE:

The appellant’s election to the Legislative Assenbly was
chal | enged by the Respondent in his election petition before
the Hi gh Court. It was contended by the election petitioner
that the respondent had used a religious synbol for the
furtherance of his election prospects which was a / corrupt
practice under Section 123(3) of the Representation of the
People Act, 1951. The Hi gh Court declared the election of
the successful candidate to be void and set it aside. The
successful candi date preferred the present appeal

On the question whether the use of a religious symbol in the
el ection of Respondent anmpunted to corrupt practice u/ls
123(3) of the Representation of the People Act, 1951, this
court,

HELD: 1.1. There is no doubt that the offending poster is a
religious symbol. The depiction of anyone in the attire of
Lord Krishna blowi ng a 'shanku’ and quoting the words  from
the Bhagavad Gta addressed by Lord Krishna to Arjuna /that
his incarnation would be born upon the earth in age /after
age to restore dharma is not only to a H ndu by religion but
to every Indian synbolic of the H ndu religion. The use by
a candi date of such a synmbol coupled with the printing  upon
it of words derogatory of a rival political party must  lead
to the conclusion that the religious synbol was used with a
view to prejudicially affect the election of the candidate
of the rival political party. [350G H

1.2.But there is no evidence to show that the offending
poster was printed by or at the behest of the successfu
candi date. The successful 346

347

candidate hinself in his evidence denied that he had the
of fending posters printed or pasted. The avernent in the
el ection petition that the offending posters were pasted by
followers, supporters and party men of the successfu
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candi date is not established. [351B-D]

1.3.The evidence on record does not establish that the
of f endi ng posters were used at the election by the
successful candidate or his election agent or wth their
consent. [ 352D

1.4. The standard of proof in an election petition is
ri gorous, having regard to the quasi-crimnal nature of the
pr oceedi ng. The charge laid against t he successfu

candi dat e under section 123(3) has not been established on
the basis of the evidence on record. [351G

JUDGVENT:
ClVIL APPELLATE JURI SDI.CTION:. Givil Appeal No. 3719 of 1991
From the Judgnent and Order dated 3.9.1991 of the Andhra
Pradesh High Court in Election Petition No. 22 of 1990.
P.P. Rao, D. Prakash Reddy 'and A V.V. Nair for the
Appel | ant .
C. Sitaramaiah, B. Rajeshwar Rao, Vinal Dave, Ms. Ran
Chhabra (NP) for the Respondent.
The Judgnent of the Court was - delivered by
BHARUCHA, J. This is-an appeal under the provisions of the
Representati on of the People Act, 1951, against the judgnent
and order of the H gh Court of Andhra Pradesh whereby the
el ection of the appellant before us to the Andhra Pradesh
Legi sl ative Assenbly fromthe Tanuku Assenbly constituency
was decl ared void and set aside in view of the finding that
he had comm tted the corrupt practice proscribed by section
123(3) of the Act.
Section 123(3), inter alia, states that
"the appeal by a candidate or hi's agent or by
any other person wth the consent ' of a
candidate or his election agent to vote or
refrain from wvoting for any person on the
ground of his religion.......... or the use of
or appeal to
348
religious synbols for the furtherance of the
prospects of the election of that candidate or
for prejudicially affecting the election  of
any other candidate is a corrupt practice™.
The respondent, a candidate of the Telugu Desam Party,
secured the |largest nunber of votes at the said election
whi ch was held on 22nd Novenber, 1989. The Hi gh Court found
that during the election canpaign posters depicting N.T.
Rama Rao, the |eader of the Telugu Desam Party, in the role
of Lord Krishna, blow ng a conch shell, had been used. The
of fendi ng poster bore at the top a ’'sloka’ fromthe Bhagavad
Gta, which said, roughly translated, that the Lord woul d be
born upon this earth in age after age to establish.dharma or

ri ght eouness. At its bottomthe offending poster  stated
that the deceitful Congress, which had sold out the country,
should be defeated. It was the contention of the election

petitioner before the H gh Court, who was a voter in the
Constituency, that the offending posters had been exhibited

by or at the behest of the successful candidate. It was
held by the Hgh Court that it had no doubt that the
of fending poster was a religious synmbol, its inplication

being that N T. Rama Rao, who was an incarnation of Lord
Krishna, exhorted voters to defeat the deceitful Congress.
The Hi gh Court went on to consider whether the offending
posters had been affixed by the successful candidate or his
el ection agent or by any person with the consent of the
successful candidate or his election agent. It came to the
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conclusion that it was clear fromthe evidence "that the
respondent or his agent or other persons with his consent
have wused religious synmbol for the furtherance of the
prospects of the respondent or for prejudicially affecting
the election of the Congress | candidate’. Accordingly, the
corrupt practice under section 123(3) was found to have been
established. The H gh Court did not accept the case of the
el ection petitioner in regard to the other corrupt practices
that had been alleged. Upon the basis of the finding in
regard to the corrupt practice under section 123(3), the
H gh Court allowed the election petition, declared the
el ection of the successful candidate to be void and set it
asi de.

As aforestated, the successful candidate is in appeal

The el ection petition alleged that t he "respondent
herein....... and, with his consent and connivance, his
foll owers, supporters and his party nen and el ection agent
had resorted to large scale display of wall posters and
pai ntings on the walls of the picture of Lord Krishna". The
of f endi ng

349

posters, which were described, had been pasted on walls at
i mportant places in all villages and towns throughout the
Constituency and al so on-the sides of vans and vehicl es used
for canvassi ng. The election petition stated t hat
particulars of some of the instances where, inter alia, the
of fending posters were exhibited were givenin Schedule A
t heret o. Schedul e 'A gave various _addresses  whereat the
of fending posters had been pasted.~ Photographs. would, it
was stated, be produced in support of the ~allegation and
four wtnesses, would depose thereto, nanely, Penicherla
Rama Krishna Raju, Dukka Suri Appa Rao, Al labani Venkanna,
Venni  Subba Rao. The schedule also referred to "oi
painting and posters" on the publicity vans at  three
| ocati ons, which would be established by photographs and by
| eading the evidence of Bollina Satvanarayana and Kudapa
Akkanna.

In his witten statenment the successful candi date denied the
al | egations afore-stated.

The election petitioner filed documents along wth the
el ection petition, which included the affidavits of the four
first named persons. The affidavit of Dukkasuri Appa Rao is
representative of the three affidavits of those who are
all eged to have pasted the offendi ng posters. The fourth
af fidavit is of the photographer. The af fidavit of
Dukkasuri Appa Rao stated that the successful candi date had
assigned to himthe work of pasting wall posters and he had
been paid Rs. 25 per day. Ampbng these wall posters there
were a few "photos showing Sri N.T. Ranma Rao in the disguise
of Lord Krishna Pl aying 'shanku"’

The election petitioner exam ned Dukkasuri Appa’ Rao and
Venne Subba Rao before the High Court. He did not ‘exam ne
the third person who was alleged to have pasted the wal
posters at the addresses nmentioned in Schedule A to the
petition. The exam nation-in-chief of Dukkasuri Appa Rao
and Venne Subba Rao is alnost identical. The Cross
exam nation of the former is nore extensive. It is
therefore that we refer to his evidence. Dukkasuri Appa Rao
deposed that he was a | abourer in Tanuku. He and two others
had pasted wall ©posters on behalf of the successfu
candi date. They had affixed wall posters and door posters.
The posters had been given to them about 15 days prior to
the election when they had gone to the Telugu Desam Party
el ection office. The successful candidate, his election
agent and some others were present there. The successfu
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candi dat e had

350

engaged Dukkasuri Appa Rao and two others to affix the
posters on wages of Rs. 25 per head. They were given about
1500 wall posters and 5000 door posters. The wall posters
depicted N T. Rama Rao in the role of Lord Krishna. The
wages had been paid daily. Dukkasuri Appa Rao had retained
with hinself one poster because he had liked it and he had
given it to the election petitioner about three nonths

before the date of his deposition. In cross exani nation
Dukkasuri Appa Rao stated that he also did agricultura
wor k. He was not a nenber of the Telugu Desam Party. He

had not been called to the election office of that party
either before or after the election. while he had been
wor ki ng near a coffee hotel somebody, whose name he did not
know, had conme and called himto the Telugu Desam Party
of fice. The election petitioner had asked him in the
Congress Party office whether he had any el ection posters.
He had replied that he had one and gave it to the election
petitioner. It was simlar to the poster at Ex. A-2 (the
of f endi ng-_poster). H s affidavit had been taken by the
election petitioner at- Tanuku. After having nmade that
affidavit the election petitioner had asked for the poster
and he had given it to him

It nust be stated here that no evidence was led by the
el ection petitioner to show that the offendi ng posters had
been got printed by or on behalf of the successfu

candi date. Learned counsel for the election petitioner drew
our attention to the cross-exam nation of the successfu

candi date wherein it had been stated that he had incurred
the expenditure of Rs. 4,000 upon witing wall  posters,
pai nting and other publicity and had al so paid Rs. 8,000 to
a printer. These statenents, however, were not followed up
in further cross-exan nation. There “is, therefore, no
evi dence to show that the of fending posters were printed by
or on behalf of the successful candidate.

There is no doubt in our mnd that the offending poster is a
religious synmbol. The depiction of anyone, be it N T. Rama
Rao or any other person, in the attire of Lord Krishna
bl owi ng a ’shanku” and quoting the words fromthe Bhagavad
Gta addressed by Lord Krishna to Arjuna that hi's
i ncarnati on would be born upon the earth in age after age to
restore dharma is not only to a Hindu by religion but to
every Indian synbolic of the Hindu religion. The use hy a
candi date of such a synbol coupled with the printing upon it
of words derogatory of a rival political party must 1ead to
the conclusion that the religious synbol was used wth a
view to prejudicially affect the election of the candidate
of the rival political party.

351

The question, therefore, is : is it established “upon the
record that the offending poster was used at the el ection by
the successful candidate or his agent or by any other person
with the consent of the successful candidate or his election
agent . As has been stated, there is no evidence to show
that the offending poster was printed by or at the behest of
the successful candidate. The successful candidate hinself
in his evidence denied that he had had the of fending posters
printed or pasted. The evidence of Dukkasuri Appa Rao and
Venne Subba Rao is, in our view, not satisfactory. 1In the
first place, the avernent in the election petition was that
the offending posters had been pasted by the "respondent
herein who is a Telugu Desam party candidate and with his
consent and connivance his followers supporters and his
party men and el ection agent........ Bot h Dukkasuri Appa Rao
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and Venne Subba Rao stated in the w tness-box that they were
not menbers of the Telugu Desam Party. They were called to
the Telugu Desam Party election office for the first tine on
the day on which they were engaged for a daily wage to paste
the wall posters. The avernent in the election petition
that the offending posters were pasted by fol | owers,
supporters and party nen of the successful candidate is,
therefore, not established. |If the evidence of Dukkasuri
Appa Rao and Venne Subba Rao was true the election petition
woul d have stated that the successful candidate and his
el ection agent had engaged Dukkasuri Appa Rao and Venne
Subba Rao on daily wages to affix the offending posters.
Secondly, the offending posters were not put to Dukkasuri
Appa Rao and Venne Subba Rao in examination in chief and
were not identified by themas being the posters that they
had pasted. Thirdly, neither of these two wtnesses
identified the places at which they had pasted the offending
posters. It was not stated by themthat they had pasted the
posters at any of the addresses in Tanuku nentioned in
Schedule " A~ to the election petition. The evidence of
Dukkasuri - Appa Rao is suspect al so because he clainmed to
have retained one offending poster which he gave to the
petitioner; this is not borne out by the election petition
or the affidavit nade by him

The standard of proof in an election petition is rigorous,
havi ng regard to/ the quasi-crimnal nature of t he
pr oceedi ng. We are not satisfied that upon the evidence
before wus the charge |aid against the successful candidate
under section 123(3) has been established.

Learned counsel on behalf of the election petitioner drew
our atten-

352

tion to the statenents nade by the successful candidate’s
election agent in regard to a van-used for canvassing. He
stated that the van toured the Constituency. There ' were

photographs of N T. Rama Rao in his wvarious film roles
exhibited in the van. He said(that exhibit A-13 was a
phot ograph which showed "that a poster showing N T. Rana Rao
in the role of Krishna blowing a conch was affixed to
publicity wvan but | have no personal know edge about it".
The statement that the election agent had no personal
know edge in this behalf was not probed in further cross-
exam nati on. It is also not established that the ~poster
shown by the photograph exhibit A-13 was what we have call ed
the offending poster in that it not only showed N T.~ Rama
Rao in the role of Lord Krishna blowi ng a conch but also
contai ned the afore-nentioned 'sloka’ fromthe Bhagavad Gta
and the statenment that the Congress was a deceitful party
whi ch  shoul d be defeated. So far as we can ascertain /from
the judgnment under appeal, the offending posters were
produced only at exhibits A-2 and A-18.

The evidence wupon the record does not, to our | mnd

establish that the offending posters were used at the
el ection by the successful candidate or his election agent
or with their consent.

Having regard to our finding that the charge of corrupt
practice under section 123(3) has not been established, we
do not find it necessary to consider the argunent that the
el ection petition did not plead all necessary material facts
and did not give all necessary particulars so that the
el ection petition was liable to be disnmssed in |imne

In the result the appeal is allowed and the election
petition is dismssed. The respondent shall pay to the
appel l ant costs quantified at Rs. 10, 000.

G N
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Appeal all owed.
353




