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ACT:
Bonbay Industrial Relations Act, 1946, s. 78(1)(d)(i)-Scope
of .

HEADNOTE:

The appel | ant, the Minicipal Corporation of Greater ' Bonbay,
est abl i shed the Bonbay Electric Supply and Transport
Undert aki ng for the purpose of providi ng and operating notor
transport and supplying el ectricity to the consunmers in the
city of Bonbay.

Workman Shri Nai k, enployed as Assistant Fitter in the
Transportation Engineering Departnent at the Appellant’s
Wor kshop and anot her enpl oyee enployed under the Appell ant

as a nmechanic were found by the S.I. of Police wth gunny
bags in their hands and each bag contained 22 brass
beari ngs. On investigation it was found that Naik was an

enpl oyee under the Appellant and that the brass bearings had
been renpbved fromthe Appellant’s Wrkshops with the help
and cooperation of the mechanic. A conplaint of theft
agai nst the two worknen was | aunched.

An inquiry was held by an officer of the appellant and after
evidence by the police officers and others,  the Enquiry
Oficer found Shri Naik guilty and an order of . dismssa
was passed on February 11, 1970. Appeals to the Executive
Engi neer and Assi stant General Manager of the appellant were
all disnissed

Nai k and the nechanic thereafter, filed applications before
the 5th Labour Court at Bonbay challenging the order  of
dismissal on various grounds. The Labour Court, after
considering all the facts and evidence held that as the
orders of dismssal were not passed within six nmonths of the
m sconduct coming to the notice of the enployer, they were
illegal and have to be set aside under s.78(1)(d)(i) of the
Act. The Labour Court further ordered the appellant to pay
each of the workmen his back wages from the date of
dismssal till the date, of order and also in addition to
pay conpensation of Rs. 15001-.

The main point that arose for consideration was t he
interpretation of the provisions of s.78(1)(d) of the Act
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etc.

Held : (i) The word "shall" ins. 78(1) should not be
strictly construed and when the rel evant provisions are read
in the context in which they appear, it cannot be doubted
t hat t he Labour Court wll have to consi der t he
circunstances of a particular case and the- nature of the
m sconduct and also the nature of contravention of any
provi sions of |law or standing order. The fact that s. 78(1)
of the Act has conferred certain powers on the Labour Court
does not rmean that the Labour Court nust necessarily and
under all circunmstances grant the reliefs which it has the

power to grant. It is well established proposition that the
power to grant certain reliefs includes the power of
refusing the relief. |If an enployer in a particular case

has passed an order of puni shment beyond the period of six
nmonths and if it is found that he has no satisfactory
expl anation for the delay. the Labour Court may be justified
in straightaway setting aside the orders

286

on the ground that they have been passed beyond the period
of six nonths. |If, on the other hand, as in the present
case, an enpl oyer has been vigilant in initiating

di sciplinary proceedings and the Labour Court is satisfied
about the reasons for the delay in passing the orders of
puni shnent, the Labour Court is not justified in setting
aside the orders solely on the ground that the period of six
nont hs had expired. [296E-H, 297A-C, E-H

(ii)Provisions cont ai ned in s.78(1) (d) (i) are not
mandat ory, but only directory. Ther ef or e, t he
interpretati on based by the Labour Court on s.78(1)(d)(i) is
erroneous. Accordingly, the two orders granting reliefs to
the worknen are set aside. [298D-E;, 302B]

Rai pur Co-operative Central Batik Ltd. and Anr. v. Stale
i ndustrial Court, Indore & Ors., [1963] 1 L.L.J. 790, Ms.
Chot abhai  Jet habhai Patel & Co. v. The industrial Court
Nagpur & O's., A J.R 1972 S.C. 1268, |brahim Abbobaker &
Anr. v. Custodian-CGeneral of Evacuee Property, [1962] S.C. R
696, State of UP. & Os. v. Baburam Upadhya, [1961] 2
S.C R 679, Remington Rand of India Ltd. V. The Wbrkmen,
[1968] 1 S.C.R 164 and Drisroll v. Church Conm ssioner for
Engl and, [1957] 1 QB. 330, referred to.-

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1774 &
1775 of 1971.

F. S. Nariman, Addl. Solicitor-General of India, Y. S
Chitale, D. C. shroff, O C WMathur, Bhuvanesh Kunmari/  and
Ravi nder Narain, for the appellant.

S.V. G@upte, S. B. Naik and K. Rajendra Choudhury, for the
respondent .

The Judgrment of the Court was delivered by

VAI DI ALI NGAM J.-1n these two appeal s, by special |eave the
conmon question that arises for consideration is the proper
interpretation to be placed on section 78(1)(D) of the
Bonbay Industrial Relations Act 1946 (Bonbay Act No. Xl of
1947) hereinafter referred to as the Act.

The appellant in both the appeals, the Minicipal Corporation
of (reater Bombay, is a body corporate constituted under the
Bonbay Munici pal Corporation Act 1888. For the purposes of
providing and operating nmotor transport and for supplying
electricity to the consunmers in the city of Bonbay, the
appel | ant has established under the provisions of the Bonbay
Muni ci pal Corporation Act, an undertaking called the Bonbay
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Electric Supply and Transport Undertaking. The affairs of
the said Undertaking are nmanaged by a commttee called the
Bonbay Electric Supply and Transport Committee, as per the
provisions of the Bonbay Minicipal Corporation Act. The
wor kman, Shri U R Naik, was enployed as assistant fitter
in the Transportation Engineering Departnent at Dadar
wor kshop of the appellant. Simlarly, Shri E. Menezes was
enpl oyed under the appellant as Line Mechanic. It is common
ground that on July 18, 1969, when the sub-inspector

287

of police attached to the V.P. Road Police Station, was on
petrol duty wth his other staff, at about 9.30 P.M, he
cane across Shri UR Naik along wth another person
Kundai kar, and found each of themcarrying a gunny bag in
their hands. As the bags appeared to be rather very heavy,
the novenent of the said persons arose the suspicion of the
police officials, who stopped the said persons and searched
the bags. On a search of the bags, it was found that each
bag contained 22 'brass bearings.. As Shri U R Naik and
his conpanion, Kundaikar, were not able to offer any
sati sfactory explanation as to howthey cane to be in
possession of the articles found in the bags,_ they were
taken into custody. “On further investigation and from the
statenment given by Shri Naik, it was found that the latter
was an enpl oyee under the appellant as Assistant Fitter and
that the brass bearings found in his possession had been
renmoved fromthe appellant’s workshop with the active help
and cooperation of ‘anot her enpl oyee, E. Menezes, who was at
the material time enployed under the appellant. as a Line
Mechani c. I n consequence, Shri E. Menezes was al so arrested
shortly thereafter. After further enquiries, the brass
bearings were identified by the concerned officers as
properties belonging to the appellant. Utimtely on July
20, 1969, the appellant | odged a conpl ained of theft against
the two worknmen, U. R Naik and E. Menezes.

The appellant al so charge-sheeted the two workmen on 18/’
19th August, 1969. Shri U R Nai k was charge-sheeted under
Standi ng Order 20(C) for 'fraud or dishonesty in connection
with the business of the Undertaking'. Shri E. Menezes was
charge sheeted under Standing Order 20(C) and Standing O der
20(1) f or having conmitted an act " subversive of
di sci pline’. An enquiry was conducted by Shri Tal pade,
Assi stant Labour O ficer (Transportation) of the appellant:
At first it was a commopn enquiry agai nst both the worknmen in
which the evidence of the police officers and certain

officers of the appellant were exani ned. Later on, the
enquiry was separated against each enployee and further
wi t nesses, both on behalf of the appellant as well as. the

wor kmen concerned, were exam ned. The Enquiry O ficer found
Shri Naik guilty of the offence with which he was charged,;
and it was found that the offence proved against this
wor kman was, of a very grave and serious nature and as such
the workman was not a fit person 'to be retained in service.
On this finding, an order dism ssing Shri Naik, Assistant
Fitter, from the services of the appellant was passed on
February 11, 1970. An appeal by Shri Naik to the Executive
Engineer and a further appeal to the Assistant GCenera
Manager were all dismssed. Similarly, Shri E Menezes was
also ,found gquilty of the offences with which he was
char ged. It was further found that as the offences proved
agai nst the workman were of a grave and serious nature, he
was not a fit person to be retained

288

in the service of the appellant. Accordingly, an order
di smssing Shri E. Menezcs from service was passed on March
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18, 1970. The appeals filed-by this workman to the
Executive Engi neer and the Assistant General Manager proved
of no avail.
Shri  Naik sent to the appellant an approach notice, as
required by the Act, on June 6, 1970, but w thout any avail
Simlarly, Shri Menezes al so sent an approach notice on July
31, 1970, but without any avail. Shri Nai k filed
application No. 553 of 1970 before the Fifth Labour Court at
Bonbay chal | engi ng the order of the appellant dismssing him
from service on various grounds. He attacked also the
Donestic Enquiry that was held, as illegal and inproper and
the finding recorded therein as perverse. He prayed for
setting aside the order dated February 11, 1970, and for
being reinstated in service with full back wages. Shri E
Menezes filed application No. 554 of 1970 before the sane
court praying for sinmilar reliefs in respect of the order of
di sm ssal passed -agai nst himon March 18, 1970. He also
attacked the order and the enquiry proceedings on the
grounds relied on by Shri Naik-. The two applications were
filed under - section 78 and 79 of the Act.
Both the _applications were heard together by the Labour
Court. Evi dence also was adduced by the appel | ant
justifying the actiontaken against the two worknmen. One of
the grounds of attack against the orders of dismssal was
that they were illegal and void. as they have been passed
for fault or msconduct conmitted by the enployees, which
cane to the notice of the enployer nmore than six nonths
prior to the date of the orders. To neet this contention
the appellant adduced evidence before the Labour Court
explaining the circunstances that lead to the orders of
di sm ssal being passed beyond the period of six nmonths. The
evi dence was to the effect that though the enquiry
proceedi ngs had conmenced within a short tinme, nevertheless
they had to be postponed fromtine to tine because the Union
representing the worknmen was not ready on certain days and
al so because of the postponement of the enquiry due to the
sickness of the enpl oyees concerned. 'Another reason given
by the appellant was that the enquiry had to be postponed
from tine to tinme as the sub-inspector of police, who
investigated the conplaint of theft, was not available for
gi vi ng evi dence.
The Labour Court rejected alnost all the contentions on
facts raised by the worknmen regarding the legality and
propriety of the enquiry proceedings. The findings of the
Labour Court in this regard are
That the enquiry has been conducted by a
conpepetent authority and that the worknen
were given ful
289
and adequate opportunity to place, their
evidence and to exanine witnesses ‘on their
behal f. The Enquiry Oficer was justified
from the evidence on record in comng to the
concl usion that the workmen are guilty of ms-
conduct under Standing Order No. 20(c). The
findings recorded by the domestic tribunal are
based on the evidence on record and that the

conclusions arrived at are just, legal and
pr oper. The criticismof the Union that the
finding arrived at by the Domestic Tribuna
was perverse has to be rejected. The two

workmen have failed to establish any case
under section 7 8 (1) (A (a) (i) of the Act,
Regarding the contention raised by the Union on behalf of
the workmen that the orders of dismissal are illegal, as
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having been passed after six nonths fromthe date of the
notice of the m sconduct, the Labour Court held that the
provi sions of section 78 (1) (D) are mandatory and that the
time limt of six- nonths specified in section 7 8 (1) (D)
(i) of the Act cannot ’'be enlarged by the Labour Court. The
Labour Court found support for this viewin the Division
Bench judgnent of the Madhya Pradesh High Court in Raipur
Cooperative Central Bank, Ltd., and another wv. State
Industrial Court, Indore and others(1l). It was pressed by
the appellant before the Labour Court that the delay in
passing the orders of dismssal was caused due to the
adjournnents being granted to the Union because of the
illness of the worknen concerned or due to the inability,
for other reasons, of the worknen to be present. Anot her
reason given by the appellant WAs that the sub-inspector of
police, who investigated the offence of theft, was not
avail abl e for some-time to give evidence before the Enquiry
Oficer. In view of these circunstances, the plea of the
appel | ant ‘'was,” that the rel evant provisions will have to be
construed not as nandatory but as only enabling and
di scretionary —powers of the Labour Court which have to be
exerci sed havi ng due” regard to al | t he at t endant
ci rcunmst ances. The Labour Court in considering this plea of
the appel l ant held that the delay in passing the orders was
caused in view of the circunstances relied on by the
managenent; and as the delay had been caused due to circuns-
tances beyond the control of the appellant, this was a fit
case for condoning the delay if in lawthe court had the
power to do so. The Labour Court, however, held that the
rel evant provisions are mandatory and it hence has no power
to condone the delay, even though the ci rcunst ances
warrant ed such condonation in this case. In this view, the
Labour Court held that as the orders of dism ssal have not
been passed within six nonths of the mi sconduct comi ng
(1)[1963] (1) L. L.J. 790.

290

to the notice of the enployer, they are illegal and have to
be set ,aside under section 7 8 (1) (D) (i) of the Act.

The Labour Court then considered the relief to be granted to
the two workmen. It held that as the offence for which the
two worknen were dismssed, was of a very serious nature
entailing loss of confidence of the, —enployer in, the
enpl oyee, reinstatenent should not be ordered. The Labour
Court, therefore, directed the appellant to pay each of the
wor kmen his back wages fromthe date of dismissal till the
date of the order and also, in addition. to pay conpensation
in the sum of Rs. 1,500/- In the result, the t wo
applications filed by the worknen were ordered granting them
relief of back wages and conpensation. Civil Appeal No.
1774 of 1971 is against the, order passed in application No.
553 of 1970 and Civil Appeal No. 1775 of 1971 is agai nst the
order passed in application No. 554 of 1970.

The Ilearned Additional Solicitor General very strenuous
attacked the reasoning of the Labour Court when it held that
the provisions of section 7 8 (1) (D) are nmandatory. H s
contentions in this regard are as follows -

The subject natter and the extent of jurisdiction of the
Labour ’'court are provided for under section 78(1) (A) of
the Act. Section 78 (1) (D) of the Act nmerely nmakes
provisions regarding the powers which a Labour Court nmay
exercise in determning the propriety or legality of orders
under section 78(1) (A) of the Act. The provisions of
section 7 8 (1) (D) are only enabling or discretionary; in
that the Labour Court is not bound to exercise the powers
contained in that section. They do not conpel a Labour




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 15

Court to pass an order in terns of section 7 8 (1) (D (a)
or (b), even though the _Labour Court is convinced that the
reasons for the delay in passing the order of dismssal are
entirely beyond the control of an enployers Inasmuch as in
this case the Labour Court has accepted the reasons given
for the delay, the decision of the Labour Court setting
aside the order of dismssal is illegal and not justified.
The object of section 7 8 (1) (D) (i) is only to enphasise
that an enpl oyer should act diligently and with all possible
speed and wi thout |aches in the matter of taking action for
m sconduct agai nst an enpl oyee and passi ng suitabl e orders.

M. S. V. CGupte, learned counsel for the Union supported the
vi ew of the Labour Court ‘and urged that the words of section
7 8 (1) (D) (i) are clear and specific. The said sub-
cl ause |eaves no roomfor doubt. The sub-clause is quite
clear that once it is found that the orders are passed by a
management nore than six nmonths fromthe date when the fault
or m sconduct conmtted by an enpl oyee cane to its notice,

the action of the enployer is'illegal. Wt hout anything
nore, the counsel urged when once it
291

is found, as in this case, that the orders of dismissal were
passed after six months, as provided in the said sub-clause,
there,is no other alternative for the Labour Court but to
set aside the orders of dismissal. He further pointed out
that the legislature has left no discretion in the Labour
Court to enmbark upon an enquiry whet her the managenent in a
particular case had sufficient reasons for 'not conplying
with the mandatory period of six nonths as provided in the
said sub-cl ause. The only discretion left-to the Labour
Court is regarding the nature of the relief to be granted
ei ther under (a) or (b) of section 78 (1) (D
In order to appreciate the contentions of counsel ‘on both
sides, it is necessary to refer to the material provisions
of the Act. The Act, as its preanble shows, has been
enacted to provide for the regulation of the relations of
enpl oyers and enpl oyees in certain natters, to consolidate
and anend the lawrelating to the settlenent of Jindustria
di sputes and to provide for certain other purposes. Chapter
XI'l, in which the group of sections 77 to 86 occur, deals
with Labour Courts, their territorial  jurisdiction, their
powers, conmencemnent of proceedi ngs before the said Courts,
etc. Though we are concerned with the interpretation of
section 7 8 (1) (D), Il order to appreciate the context in
which it occurs, it is necessary to refer- to the .entire
section. Section 78 runs as follows :

78 (1) A Labour Court shall have  power to

deci de-

(a) di sput es regarding-

(i) the propriety or legality of an /order

passed by an enployer acting or purpoting to

act under the standi ng orders;

(ii)the application and interpretation  of

st andi ng orders;

(iii)any change made by an enployer or

desired by an enployee in respect of an

industrial matter specified in Schedule |1

(except item (5) thereof and natters arising

out of such change;

(b) i ndustrial disputes-

(i) referred to it under section 71 or 72;

(ii)in respect of which it is appointed as

the arbitrator by a subm ssion

(c) whether a strike, |ock-out, closure,

stoppage or any change is illegal under this
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Act;

B. try offences punishable under this Act
and where the paynent of conpensation on
conviction for an offence is provided for,
determ ne the conpensation and order its
paynment ;

292

C. require any enpl oyer to-

(a) wi t hdraw any change which is held by it

to be illegal, or withdraw tenporarily any
change the legality of which is a matter of
i ssue in any proceeding pendi ng fina

deci si on, or
(b) carry out any change provided such
change isa matter in issue in any proceeding
before it under this Act.
D. require an. enployer, where it finds
that the order, of dismssal, di scharge
removal , retrenchnment, termnation of service
or ~ suspension of an enployee nade by the
enpl oyer, -
(i) was for fault or m sconduct committed by
the enployee which cane to the notice of, the
enpl oyer nore than six nonths prior to the
dat e/ of such order or
(ii)was in contravention of any of the
provisions of any law, or of any standing
order in force applicable to such enpl oyee, or
(iii)was otherw se inproper or illegal
(a) to reinstate the enployee forthwith or
by a date specified by it in this behalf and
pay himwages for the period of beginning on
the date of such order of ~dismssal. dis-
charge, renoval, retrenchnent, term nation of
service or suspension, as the case nmay be and
ending on the date on which the Labour Court
orders his reinstatement or on the date of the
rei nstatement, which ever is later, or
(b) to pay to the enployee in addition to
wages bei ng wages for the period comrencing on
the date of his dismissal, discharge, renoval
retrenchnent or termnation of service  and
ending on the date on which the Labour - Court
orders such paynent, such sum not exceeding
four thousand rupees 'by way of conpensation
regard being had to |loss of  enploynment and
possibility of getting suitable ~“enploynent
thereafter.
(2)Every offence punishabl e under this “Act
shall be tried by the Labour Court within the
local limts of whose jurisdiction it was
comm tted.
293
Expl anation:-A dispute falling under clause
(a) of paragraph A of sub-section (1). shal
be deened to have arisen if within the period
prescribed under the proviso to sub-section
(4) of section 42, no agreenent is arrived at
in respect of an order, nmatter or change
referred to in the said proviso.
Clause (D) of section 78(1) was introduced in the Act of
Maharashtra by Act 22 of 1965. The said amendi ng Act intro-
duced not only clause (D) but also nmde changes in
paragraphs, (A) and (C) of section 78. The statenent of
objects and reasons to the anending Act shows that the
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addi ti onal provisions, which were sought to be incorporated
in the Act, were nade to enlarge the powers of the Labour
Courts wunder section 78. It is further seen from the
statement of objects and reasons that the Labour Court was
being enmpowered ’'to require an enployer to reinstate an
enpl oyee with full back wages and conpensati on not exceedi ng

Rs. 2,500/..... if the enpl oyee was dism ssed, discharged,
etc.’. It may be noted that in the amendnent, as now finally
made, under clause (b) the maxi mum conpensati on has been
fixed at Rs. 4,000/-. The statenent of objects and reasons

anply denonstrates that and by introduci ng paragraph (D) in
section 78(1) the legislature was only seeking to arm the
Labour Court with further and nore effective powers to grant
suitable relief.
A readi ng of section 78 as a whole |eaves the inpression in
our mnds that the | egislature wanted the provisions to be a
conpr ehensi ve one. ~ It contains all the powers of the Labour
Court in the matter of all disputes nentioned therein and it
al so gives jurisdiction to punish certain of fences under the
Act . The ~schene of section 78(1) appears to be that a
Labour Court has power to decide all ‘the disputes covered by
paragraph (A). Paragraph (B) gives the Labour Court power
to try offences punishabl e under the Act and cogni zance of
such of fences can only be taken under section 82. Paragraph
(O and (D) set /out what reliefs the Labour Courts are
enpowered to give /dncluding directions as nay be found
necessary in that' behalf. Another provision, which has to
be taken note of, is section 73 of the Enployees’ State-
I nsurance Act, 1948, which is as follows
Enpl oyer ~not to dism ss or punish.  enployee,
during period- of sickness, etc.-(1) No
enpl oyer shall dismss, discharge, or. reduce
or otherw se punish an enployee during the
peri od the enpl oyee i's in receipt of sickness
benefit or maternity benefit, nor shall he,
except as provided -under the regulations,
di smss, discharge( or reduce or otherw se
puni sh an enpl oyee during the period he. is in
recei pt of disablenment benefit for tenporary
di sabl e-
294
ment or is wunder nedical treatnent for
sickness or is absent fromwrk as a result of
illness duly certified in accordance with the
regul ations to arise out of the pregnancy or
confinenent rendering the enployee unfit for
wor k.
(2)No notice of dismssal or discharge or
reduction given to an enployee during the
period specified in subsection (1) shal
be valid or operative.
This provision clearly places an enbargo, upon the powers of
an enmployer to disniss, discharge or otherwi se punish an
enpl oyee in the circunstances nmentioned therein. For
exanple, if an enployee is under nedical treatnent for
sickness or is in receipt of sickness benefit or naternity
benefit, no order of dism ssal or punishnent can be passed
agai nst such an enpl oyee. That nean.,, even if an enpl oyer
intends to take disciplinary action for any m sconduct, he
cannot pass any orders of punishment during the ,periods
oned in the section. For instance, if an enquiry
regarding the m sconduct of an enployee had been conducted
and he had been found guilty even within the period of six
nonths, ,as contenplated under section 78 (1) (D) (i), and
if. the enployee ,cones under the protection of section 73

ment i
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of Enployees’ State |Insurance Act, 1948, the enployer can
pass no orders of punishment. That neans the enployer wll
be placed in a dilemma. |[|f he passes an order of dismssa
in the circunstances nentioned under section 73 of the
Enpl oyees’ State Insurance Act, that order is invalid and
i noperative. But if he postpones as he is bound to do under
section 73, and passes the order, after the enployee ceases
to be under any of the disabilities nentioned in the said
section, six nonths fromthe date of the nisconduct com ng

to the notice of the enployer would have el apsed. |In such
a case. the order will be struck down under section 7 8 (1)
i) if the interpretation contended for by the Union

is accept ed. Therefore. it 1is necessary that t hese
provisions will have to be read harnoniously so as to avoid

a conflict between the two enactnents.

There can be no controversy that an enployee is entitled to
a fair and reasonabl e opportunity of pleading to the charge
for which he may be tried by the Domestic Tribunal. He nust
have a right to cross-exam ne the w tnesses produced for the
managenent ~and al so to adduce evi dence on his behalf. It
may be that on, certain occasions, the enployee hinself may
seek an adj ournment or postponenent of the enquiry, either
on the ground of his personal inconvenience due to sickness
or otherwise or due'to the inability of his witnesses to be

present. |If the enployer without any justification refuses
such a reasonable request and proceeds with the enquiry,
those proceedings will have to be set’ aside by

295

the Labour Court or ‘the Industrial Tribunal concerned on the
ground that there has been a violation of the principles of
natural justice; in that the workman bad no reasonable
opportunity to, defend the charge against ~him If the
enployer, as he is bound to do,  grants a reasonable
adjournnent to enable the worknman to “be present. or to
produce his witnesses, it may be that in certain cases, at
| east by the tine the enquiry is conplete and orders passed,
the period of six nonths woul d have el apsed. Does /it nean
that when orders of punishnent for m sconduct are passed by
an enployer after holding a proper and fair enquiry, those
orders will have to be set aside, only on the ground that on
the day when they were passed, the period of six nmonths had
already expired ? If the viewof the Labour Court is
correct, the position will 'be that even though very serious
m sconduct is held to be proved agai nst an enpl oyee and he
does not de-serve to be retained service, nevertheless the
order of all will be straightaway Set aside on the sole
ground that the period of six nobnths has " expired. The
enployee will then straightaway bet black into service,
howsoever undesirable he may be. Again an enpl oyee, know ng
well that once orders are passed after the expiry ~of six
nonths, they will be straightaway set aside by the Labour
Court, wll attenpt to protract the proceedi ngs before the
Enquiry O ficer on some ground or other. Do all ' ‘these
things conduce to the maintaining of a proper relationship
between an enployer and an enpl oyee, as is envisaged under
the Act ? W have indicated broadly several aspects which
have to be 'borne in mind in considering the question. None
of these matters have been either adverted to or taken into
consi deration by the Lablour Court in the present case.

The schene of the Act has been considered by this Court in
anot her context in Ms. Chhotabhai Jethabhai Patel and Co.,
v. The Industrial Court Mharashtra, Nagpur Bench, Nagpur
and’” others (1) and we do not propose to cover the ground
over again. But it is to be enphasised that, as nentioned
by us earlier, the schene of section 78 (1) is that a Labour

(D (
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Court is to have power to decide all the disputes covered by

par agraph (A). Par agraph (B), as pointed out, gives the
Labour Court the power to try offences punishable under the
Act . Par agraphs (C) and (D) set out the nature of reliefs
which the Labour Courts are enmpowered to grant including
directions, as may be found necessary in that behalf. The

material part of section 78 (1) (D) is to be read as,
follows : -
"A Labour Court shall have power to require an
enpl oyer, there it finds that the orders of
di sm ssal, discharge, renoval, retrenchnent,
term nation of service or suspension of an
enpl oyee made by the enpl oyer, was
(1) A 1.R 1972 S.C 1268.
296
for fault or msconduct conmitted by the
enpl oyee which canme to the notice of the
enpl oyer nore than six nonths prior to the
date of such order;........
(a) to reinstate the enployee forthwith or
by a date specified by it in. this behalf and
pay hi m wages for the period beginning on the
date of such order of dism ssal discharge,
renoval , retrenchment, termnation of service
or suspension, as the case may be, and ending
on the date on which the Labour Court orders
his reinstatement; or: on the date of his
rei nstatement, which ever is later, or
(b) to pay to the enployee in addition to
wages being wages for the period commrencing on
the date of his-dismssal, discharge, renoval,
retrenchnent or termination of service |and
ending on the date on which the Labour Court
orders such paynent, such sum not exceeding
four thousand rupees by way of conmpensation
regard being had toloss of enploynent and
possibility of 'getting suitable enploynent
thereafter".
Much enphasi s has been laid by M. Gupte that the  expression
used in the opening words of section 78 (1) is 'shall’ and
that there is no indication in sub-clause (i) of clause (D)
enabling a Labour Court to take into account any other
extraneous nmatters. According to the |earned counsel the
use of the expression 'shall’ coupled with the clear wording
of sub-clause (i) of Clause (D), clearly shows  that the,
provisions are mandatory and not directory. It rmust be
stated that a very superficial reading of sub-clause (i) of
clause (D) may support the contention of M. Gupte. , . But,
in our opinion, that is not the way to interpret a provision
in the statute. On the other hand, the relevant provisions

will have to be construed in-the context in which they
appear and having due regard to the objects which are 'sought
to be served by the Act in question. It cannot be doubted

that for the purpose of deciding whether reinstatenent  wth
back wages has to be ordered or whether paynent of
conpensati on, in addi tion to back wages, wi t hout
rei nstatement has to be ordered, the Labour Court will have
to consider the circunstances of a particular case and the
nature of the m sconduct alleged on the part of the enpl oyee
as al so the nature of contravention of any provision of [|aw
or ,standing order. |If the Labour Court Was bound to take
into account all these circunstances, to consider what type
of relief has to be granted, we fail to see why the Labour
Court is not

297
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entitled to consider the circumstances which |ed t he
nmanagenent to the, passing of the orders nore than six
nmonths prior to the m sconduct coning to the notice of an
enpl oyer. In our opinion, it cannot be the object of the
Act that notwi thstanding the fact that the, worknman,: who
has been found guilty in a proper domestic enquiry and
puni shed, for, such msconduct, has to be given relief
ei t her by way of reinstatemrent with back wages or
conpensati on and back wages wi thout reinstatenent, when once
he,. has shown that the order of punishment was passed
beyond the period of six nonths referred to in section
78(1)(D)(i). Such a position, is not.,warranted by the
statute. Nor will it be conducive to industrial peace and
the cordial relationship that should exist between an
enpl oyer and an enpl oyee.

It should not be missed that the opening words of section 78
(1) are ' A Labour Court shall have power’. W have already
pointed out that the effect of section 78(1) is that the
Labour | Court ~ shall have the power to decide the types of
di sputes " nentioned therein-and it has also the power to
grant the reliefs referred to in paragraphs (C) and (D).
That does not nean that when once the Labour Court finds
that an order of punishnent has been passed beyond the
period of six nmonths, it has to straightaway set aside that
order irrespective of the reasons which caused the delay in
passing those orders. The fact that the section has
conferred certain powers, does not nmean that the Labour
Court nust of necessity and under all circunstances grant
the reliefs which it has the power to grant. It is a well
established proposition that the. power to grant .a certain
relief includes obviously the power of refusing that relief.
Authority for this propositionis to be found in  Ebrahim
Abbobakar and Another v. Custodi an General of Property(1).
It may be that if an enployer has passed an order of
puni shment beyond the period of six months and if it is
found that he has no satisfactory explanation for the delay
or if he has not been vigilant and active in initiating
di sciplinary action and passing suitable orders, the Labour
Court nay be justified in straightaway quashing the ‘orders
on the ground that they have been passed beyond the period
of six nonths. [|If, on the other hand, as in the case before
us, an enployer has been vigilant in initiating disciplinary
proceedi ngs and has satisfied the Labour Court about the
reasons for the delay in passing the orders of punishnent,
the Labour Court is not justified in setting aside the
orders solely on the ground that the period of six nonths
has expired.

There is a very elaborate discussion by this Court in._ The
State of Utar Pradesh and O hers v. Babu Ram_. Upadhya(?2)
regarding the various principles that have to be borne in
m nd i n decid-

(1) [1952] S.CR 696.

(2) [1961] 2 S.C. R 679.
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ing whether the use of the word "shall’ in a statute nakes
t he provision mandatory or directory. It has been

enphasi sed that for ascertaining the real intention of the
| egi sl ature the court, among other things, may consider the
nature and the design of the statue the consequences which
woul d follow fromconstruing it one way or other and whet her
the object of the legislation will be defeated or furthered
by a particular construction. The question whether to award
of an Industrial Tribunal ceases to be effective due to the
non-publication of the sane by the appropriate Governnent
within a period of thirty days fromthe date of its receipt
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under section 17(1) of the Industrial D sputes Act, 1947,
has been considered by this Court in The Rem ngton Rand of
I ndi a. Ltd v. The worknen(1l. Section 17(1), omtting the
unnecessary parts. reads as foll ows
PR every arbitration award and every
award of a Labour Court, Tribunal or Nationa
Tribunal shall, within a period of thirty days
from the date of its receipt by t he
appropriate Covernnment, be published in such
manner as the appropriate Governnent thinks
fit".
It may be noted that the expression used is ’'shall’. The
guestion that arose for consideration before this Court was
whet her the above provision was mnandatory or directory.
This Court held that the provision as to tinme in the above
section is nerely directory and not mandatory, and that the
l[imt of time has been fixed only as showing that the
publication of the award ought not to be held up. It was
further held-that the publication of the awnard beyond the
time mentioned -in the section does not render the award
invalid. ~The learned Solicitor -invited our attention to the
decision of the Court of Appeal in.Driscoll v. Church
Conmi ssioners for England(2). |In that decision the Court
had to construe section 84 of Law of Property Act 1925,
whi ch provided for “the authority concerned on bei ng
satisfied about the ’'circunstances nentioned in the said
section, to wholly or partially discharge ~or nodify any
restriction. The conferment of power on the authority
was in these terns

"The authority...... shall....... have power
from tinme to tine on the application of any
person interested ...... by order wholly or

particularly to discharge,or nodify any such
restriction on being satisfied. M
Though it was contended that if the necessary circumstances
envi saged by the section are established the authority has
no alternative but to order nodification, the Court of
Appeal rejected that contention and held that the section
does give a discretion to the Tribunal whether to nodify the

restriction at all. This decision, in-our opinion, is quite
apposite to the matter on hand.

(1) [1968] 1 S.C R 164. (2) [1957] 1 RB.330
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Havi ng due regard to the various aspects discussed above, we
are of the opinion that the provisions containedin section
78(1) (D) (i) are not mandatory but only directory. The
Labour Court will certainly have power to give relief to an
enpl oyee if an order of dismssal, etc. is passed by the
enpl oyer after the expiry of six nonths fromthe date  when
the msconduct cane to the notice of the enployer provided
t he enpl oyer has not been di li gent in initiating
di sciplinary proceedings and if he is not able to  offer
satisfactory and adequate reasons for the delay in passing
the orders inposing punishment. The provi si on only
enphasi ses that an enployer should be vigilant in taking
di sciplinary action agai nst an enpl oyee for nisconduct, once
the said m sconduct has come to his notice and that, as far
as possible, the proceedings including the final orders
i mposi ng puni shnent nmust all be conpleted within a period of
six nonths. This wll be the normal rule. Such an
i nterpretati on does not inpinge upon either the rights of an
enployer to initiate disciplinary action or the rights of an
enpl oyee to have a proper and fair enquiry conducted agai nst
hi m If the enployer is able to satisfy a Tribunal about
the reasons for not being able to pass the order inposing
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puni shnment within the period of six nonths, the Tribunal has
no power to set aside the order nerely on the ground that
the period of six nmonths has el apsed.

The Labour Court, in the case before us, has proceeded on
the basis that the provision in section 7 8 (1) (D) (i) is a
period of limtation prescribed by the statute which cannot
be extended or enlarged by the Court. This approach, in our

opinion, is erroneous. There is no question of any period
of limtation provided by the said provision; nor does the
guestion of extending or enlarging the period arises in this
case. The whol e question is whether the Labour Court on

whom certain powers are conferred, should exercise those
powers or not. The power conferred on the Labour Court wll
have to be exercised having due regard to the various other
circunstances; such as whether the enployer has shown
sufficient cause for not passing the orders wthin the

period of six nmonths. It is significant to note that there
is no such provision in the Industrial D sputes Act. W are
al so informed that the Act” applies only to certain
i ndustries and all the other industries are governed by the
Industrial Disputes Act. It will be-anonalous to hold that
an order passed under the Act beyond the period of six
months is illegal and-a sim|ar order passed. after a proper
and fair enquiry, though beyond six nmonths, will be |ega
and valid wunder /thelndustrial Disputes Act. We have

already referred to section 73 of the Enployees’ State
I nsurance Act and the prohibition against an enployer to
pass orders of punishnent under the circunstances mentioned
t herei n. The interpretation placed by us on the relevant
provision will steer clear of all anomalies and
796Sup.C.1./73
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will also be in accordance with the object and purpose of
the Act which is to regulate the relationship \of the
enpl oyer and the enpl oyee. Before we close the discussion
on this aspect, it is necessary to refer to the decision of
the Madhya Pradesh High Court in Rai pur Cooperative Centra
Bank, Ltd., and another v, State lndustrial Court, |ndore,
and others(l). W have already referred to the  fact that
the Labour Court has relied on this decision-as supporting
its view The said Hgh Court had to consider the
provi sions of sub-section (3) of section 16 of the Centra
Provinces and Berar Industrial Disputes Settlenent Act,.
1947, hereinafter referred to as the Berar Act. The said
Berar Act was enacted to make provision for-the pronotion of
peaceful and am cable settlenment of industrial disputes by
conciliation and arbitration and for certain other purposes.
Section 16 dealt wth Reference of disputes to Labour

Conmi ssi oner. Sub-section (1) provided that powers can be
conferred on a Labour Conmi ssioner by the State Governnent
by notification to decide an Industrial dispute -etc. A

right was conferred by sub-section (2) on an enployee
working in an industry, to which the notification applied,
to invoke ,the jurisdiction of the Labour Conm ssioner for
granting reinstatement and payment of conpensation. The
said sub-section further provided that such an application
for this purpose had to be made by an enployee wthin six
nonths fromthe date of dismissal, etc. The material part
of sub-section (3) was as follows : -
"On receipt of such application, if the Labour
conmi ssioner after such enquiry as may be
prescri bed, finds t hat t he di smi ssal
di schar ge, renoval or suspension was in
contravention of any of the provisions of this
Act or in contravention of a standing order
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made or sanctioned under this Act or was for a
fault or msconduct committed by the enployee
nore than six nonths prior to the date of such
di sm ssal, discharge, renoval or suspension
he may direct...... "
The reliefs that could be granted were substantially in the
sanme terns as in paragraph (D) of the Act, but in sub-
section (3) of section 16 of the Berar Act there is no
provision regarding the fault or m sconduct conming to the
noti ce of the enployer, as in clause (i) of paragraph (D) of
the Act. From the judgment of the Madhya Pradesh High
Court, we find that a workman was di sm ssed for m sconduct
on August 23, 1956. The allegations of m sconduct related
to enbezzlenent of three suns of nobney. The last item of
enbezz|l ement was on June 28, 1955. The Labour Commi ssi oner
whose jurisdiction was i nvoked by the worknman, took the view
that the enployer came to know of the mi sconduct only on
April 9, 1956 when the auditor™s report was received and
hence the order of dism ssal had been properly passed within
si X
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nmonths from the date of knowl edge. On a revision being
filed by the workman, the State Industrial Court reversed
the decision of the Labour Comm ssioner and set aside the
order of dismssal holding that the question of know edge
does not come into the picture in view of the clear terns of

sub-section (3). The enpl oyer challenged this decision
before the High Court under Articles 226 and 227 of- the
Consti tution. The only contention that was raised before

the Hgh Court, as.is seen fromthe judgment, was that
section 16(3) should be liberally construed by allow ng ,the
nmanagenent to establish that they obtai ned know edge of the
enbezzlement only within a period of six nmonths prior to
passing the order of disnmissal. The Hgh Court rejected
this contention on the ground that the statute is clear and
that an enpl oyer cannot be permitted to put forward their
own inaction, in defence. Another reason given by the H gh
Court for rejecting this contention was that the statute has
prescribed a period of limtation for determning the
services of a delinquent enpl oyee as a measure of punishnent
and that such a period of limtation cannot be enlarged  or
extended by a court. The contention that has; been placed
bef ore us on behalf of the appellant regarding t he
interpretation to be placed on clause (i) of paragraph (D)
of the Act, was not pleaded before the High Court. |n the
Act, there is a clear provision regarding the msconduct
coming to the notice of the enployer. A simlar~ provision
was not in the Berar Act. The High Court has ' interpreted
Section 16(3) in isolation without having due regard to the
scherme of the Act and the context in which the said section
occurs. The same principles laid down by is for
interpreting section 78(1)(D)(i) of the Act should have been
borne in mind in interpreting section 16(3) of the Berar Act
al so. For instance, in a particular case, an enpl oyer —may
be able to satisfy the Tribunal that he had been kept out of
know edge of the m sconduct due to the fraud of the opposite
party and, therefore, he canme to know of the said m sconduct
only within a period of six nonths prior to the date of
passing the order. Simlarly, an enployer may al so be able
to satisfy the Tribunal about the reasons for the delay
caused in passing the orders. These and simlar
ci rcunst ances have not been considered by the H gh Court.
The view of the H gh Court that the provision in section
16(3) is a period of limtation is erroneous. As we are of
the opinion that the decision of the Madhya Pradesh High
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Court is erroneous, the support sought by the Labour Court
on this decision is of no avail
As pointed out by us earlier, the Labour Court has wupheld

all the contentions of the appellant on facts. |In fact, as
pointed out already, it has also held that if it had power
to condone the delay for passing the orders of dismssal, it

woul d have unhesitatingly ordered the sane. The appellant
has properly expl ained the
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del ay as havi ng been caused beyond its control. The only
ground on which the two orders of dism ssal were set aside
was because of the fact that they have been passed ’'beyond
the period of six nonths. Fromwhat is stated above, it
follows that the interpretation Placed by the Labour Court
on section 78 (1) (D) (i) is erroneous. Accordingly, W set
aside the two orders granting relief to the wor kmen

concer ned. The appeal s are in consequence all owed. There
will be no order as to costs.
S.N.C Appeal s al | owned.
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