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ACT:

Constitution of India, Articles 136(1), 324 and 327-El ection
Conmi ssi on, whet her a Tribunal-Representation of People Act,
1951-Sec. 169-The Conduct of Elections Rules” 1961-Rules 5
and 10-Election Synbol (Reservation and Allotnent)Oder
1968-Di ssolution of a political ~ party-Wether test of
maj ority applicable.

HEADNOTE

Al Party Hill Leaders’ Conference was constituted as a
political party in the conposite State of Assamin 1960. In
1962, APHLC contested General El ections and secured 11 - out
of 15 seats in the Assam Legi sl ative Assenbly reserved for

the autonompus Hill districts of the State of Assam and
returned one nenber to the Lok Sabha. |In 1967 it contested
t he Ceneral Elections and secured 9 seats in t he.

Legi slative Assenbly and returned one menber to the Lok
Sabha. In 1970, an autonompbus State of Meghal aya within the
State of Assam was constituted under s. 3 of  the  Assam
Reor gani sati on Act, 1969 and the APHLC secured 34 seats in
the Legislative Assenbly.

In 1972, State of Meghal aya cane into being. In the same
year APHLC contested the CGeneral Elections and secured 32
seats in the Meghal aya Legi sl ative Assenbly out of 60 -and
returned 2 nmenbers to the Lok Sabha and 1 nenber to the
Rajya Sabha. In August 1976, General Conference of APHLC
di scussed the question of nmerger with the Indian Nationa

Congress and decided that there should be no nerger but
friendly relations should be strengthened. In Novenber
1976, in a neeting of the Central Ofice bearers Committee
which is the executive body of the APHLC capt. Sangma who
was the President of APHLC as well as the Chief Mnister of
Meghal aya made an announcement that the Congress High
Command had rejected the resolution of friendly relations
and that it had insisted that the APHLC should nerge wth
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the Indian National Congress. It was, therefore, decided to
call a neeting of the General Conference in Novenber, 1976
"to review the inplementation of the political resolution of
the Conference held at Shillong on 19th and 20th August,

1976." The agenda, however, did not specifically mention
about the discussion of the issue of merger
There was a stormof protest from several quarters. On

4-11-1976, the Executive Conmittee of the Khasi Hills
District expressed grave concern about the nmatter and
requested President Sangma to postpone the Conference. On
8-11-1976, several leaders fromGaro Hills including the
then Chi ef Executive Menber of the District Council and the,
t hen Chairman of the Garo Hlls District Conf erence
presented a Menorandumto Capt. Sangna requesting post-
ponenent of the Conference so that the |eaders and the
workers of the party have enough tine to consider the
matter. On 10th- and 11th Novenber, 1976 the Executive
Conmittee Khasi Hills District decided not to participate in
the Conference. The Committee further appealed to the
President. of the Party for postponenent of the holding of
the proposed Conference to enable the | eadership to take the
rank and file of the party and the people into confidence.
On 14th Novenber, 1976, the Shillong Unit of the Party by a
resol ution requested Capt. Sangma for giving the |eaders
and nmenbers of the party tine and opportunity to consider
all aspects of the nmerger issue.

Not wi t hst andi ng the opposition, the Conference was held on
16-11-1976 which was attended by 81 del egates out of 121 and
a resol ution was passed unani mously in favour of the nerger
with the Congress. The neeting authorised President Sangnma
to forma commttee consisting of 5 nmenbers to work out the
nodalities, technicalities and details of the nerger wth
the Indian National Congress in consultation wth the
Congress Hi gh Command. Al though the

394

resolution recalled the part played by the people in
constituting a comon political platformthe appeal by a
vocal section of the party to go back to the people to
ascertain their wsh as to obliteration of the platform
constituted by themfell on deaf ears.  The Conference of 81
menbers unmandated for the purpose decided for the people
and the President acquired fromthat small —body absolute
power to nominate his owmn Conmittee and to do all that was
necessary in order to announce the nmerger of the party.
I mredi ately after passing of the resolution 4 APHLC |eaders
who were Cabinet Mnisters, tendered their resignation
Thereafter, M. Nongtdu describing hinself as Joi nt
Secretary of the erstwhile APHLC inforned the Election
Conmission that the APHLC had nerged with the 1ndian
Nati onal Congress and that the El ection Conm ssion should
withdraw the election synbol "flower" reserved  for the
erstwhile APHLC As against that, M. Pugh infornmed the
Conmi ssion that some APHLC | eaders including Capt. Sangnma
had joi ned the Indian National Congress and that the | eader
who had left the party had no authority to deci de
di ssolution of the party or to approach the authorities on
the question of recognition or derecognition that the party

was still in existence and there was no provision whatever
for a person or a group of persons to dissolve the party of
the people. The Commission invited comrents from the

parties and after hearing themdelivered its order holding
that APHLC had ceased to exist and that, therefore, the name
of that party and the, synmbol 'flower’ reserved for it
shoul d be deleted fromthe Iist of recognised State parties.
The Election Conm ssion ordered that the symnmbol 'flower’
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woul d remain frozen and that it should not be included as a
free synbol .

The appellant filed a Special Leave petition in this Court
against the order of the Election Commission which was
gr ant ed. At the hearing the respondent rai sed t he
prelimnary objection as to the nmaintainability of the
appeal by Special Leave on the ground that the Election
Conmission is not a Tribunal within the neaning of Article
136 of the Constitution. The appellant contended that 81
del egates without any nmandate fromthe nenbers of a party
cannot di ssolve a,, party.

Al'l owi ng the appeal

HELD : (1) This Court has laid down several tests to
determ ne whether a particular body or authority is a
Tribunal within the anbit of Art. 136. The tests are not
exhaustive in all cases. [t is, however, absol utely
necessary that the authority in order to come wthin the
anbit of Art. 136(1) as Tribunal nmust be constituted by the
State 'and invested with sonme function of judicial power of
the State. ~This test is an unfailing one while sone of the
other tests nmay or may not be present at the same tinme. [404
F-H

Sadiq Ali & Anr. etc. v. Election Comm ssioner of India and
O hers etc. 1973 (2) SCR 318; Ramashankar Kaushik and
Anot her v. El ection Comm ssion of India and Another 1974 (2)
SCR 265; Bharat Bank /Ltd. Delhi v. Enmployees of the Bharat
Bank Ltd., Delhi etc. 1950 (1) SCR 459; Shell Conpany of
Australia v. Federal Comm ssioner of Taxation 1931 AC 275;
Durga Shankar Mehta v. Thakur Raghurai Singh and O hers 1955
(1) SCR 267; J. K. lron and Steel Co. Ltd. Kanpur v. The
Iron and Steel Mazdoor Union, Kanpur 1955 (2) SCR 1315; Ms.
Hari nagar Sugar MIls Ltd. v. Shyam Sundar Jhunj hunwal a and
Q hers, 1962 (2) SCR 339; Jaswaant Sugar Ml1ls Ltd., ' Meerut
v. Lakshmi chand and Qthers, 1963 Suppl. (1) SCR 242; The
Engi neering Mazdoor Sabha and Anot her v. The Hi nd Cycles
Ltd., Bonmbay 1963 Suppl. (1) SCR 625, referred to.

Associ ated Cenment Conpanies Ltd. (v. P. N Sharma and Anr.
1965 (2) SCR 366. foll owed.

(2) The El ecti on Commi ssion is. a creature of t he
Consti tution. Under Article 324, the superi ntendence,
direction and control and the preparation of the el ectora
roll for and the conduct of all elections to Parlianment  and
to the Legislature of every State and all elections to the
offices of the President and the Vice President shall  be
vested in the Election Conmission. The Chief Election
Comm ssioner cannot be renoved fromhis office except in
like manner and on the like grounds as a Judge of the
Supreme Court. The Chief Election Com

395

nm ssi oner is a high dignitary whose i ndependence,
impartiality and fair mndedness are intended-  to be
guaranteed by the Constitution. for the purpose of holding
el ections allocation of synmbol will find a prine placein a
country where illiteracy is still very high. 1t has been
found from experience that synbol as a device for casting
votes in favour of a candi date of one’'s choice has proved as
i nval uabl e aid. [406 G 407 A-D, E]

(3)Article 327 enpowers the Parliament to make ' provisions
with respect to all matters relating to or in connection
with the elections. The Representation of the Peoples Act
1951 does not provide for any provisions wth regard to
synbol . However, under s. 169(1) of the Representation of
the Peoples Act, the Central Governnment is enpowered to nmake
rules after consulting the Conmmission for carrying out the
purpose of the Act. Sub-section (2) of s. 169 provides that
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in particular and wi thout prejudice to the generality of the
power u/s. 169(1) such rules mght provide for the matters
specified from (a) to (1). dause (c) provides for the
manner in which votes are to be given both generally and in
the case of illiterate voters or voters under physica
di sadvant age. The last clause is a residuary clause wth
regard to any other natter that may be required to be
prescribed by the Act. The Conduct of Election Rules, 1961
whi ch have been franed in exercise of the power conferred by
s. 169 of the Act provides for various matters. Rules 5 and
10(4)(5)(6) deal wth mtters relating to synbol. In
exerci se of the power vested in the Conmm ssion under Article
324 and rules 5 and 10 of the Conduct of Elections Rules,
1961, and all other powers enabling it in that behalf the
El ecti on Commi ssion, nade the Election Synbols (Reservation

and Allotnent) Order 1968. It is not necessary to deal with
t he guestion whether ~the synmbols order made by t he
Conmi ssion is a piece of |egislative activity. It is enough

to hold, which the Court held, that the Commssion is
enmpowered on its own right wunder Article 324 of the
Constitution -and al so under rules 5'and 10 of the Rules to
make directions in general in w dest ternms necessary and
also in specific cases inorder to facilitate a free and
fair election with promptitude. It was held in Sadiqg Ali’s
case that the synbol order was made by the Election
Conmi ssion in exercise of powers which flow fromArticle 324
as well as rules 5 and 10. The Court, therefore, held that
the El ection Conmission is a Tribunal w thin the neaning of
Article 136.

[407 GH, 408 A-E, G H

(4) The 81 menbers of the Conference had deci ded that APHLC
shoul d di ssolve. 40 nmenbers had opposed the nove and stayed
away from the Conference. This led to the dispute as to
whet her notwithstanding the majority resolution in the

Conference the APHLC could still continue as a recognised
political party in the State of Meghal aya for the purpose of
all otment of the reserved synbol.  There is thus his between
the two groups of the Conference. The Conmmission is the
speci fied and excl usive adjudicating authority of this |Iis.
The Conmission is created by the Constitution-and the power
to adjudicate the dispute flows fromArticle 324 as well _as

from rule 5 and is thus conferred under the law as a
fraction of judicial power of the State. The Conm ssion has
prescribed its own procedure in the synbol order, nanely, to
give a hearing to the parties when there is a dispute wth
regard to recognition or regardi ng choice of synbols. The
power to decide the dispute in question is a part of the
State’s judicial power and that power is conferred on. the
El ecti on Conmmission by Art. 324 of the Constitution as /al so
by rule 5 of the Rules. The principal and nonfailing test
which rnust be present in order to deternine whether a body
or authority is a Tribunal within the ambit of Art. | 136(1)
is fulfilled in this case. The question whether the primry
function of the Election Comm ssion is adjudicatory or —not
is not relevant. The question is whether in deciding the
particular disputes between the parties in a natter the
Conmi ssion is exercising a judicial function and it has a
duty to act judicially. Having regard to the character of
the Conmmission in dealing with the particular matter and the
nature ’of the enquiry envisaged and the procedure which is
reasonably required to be followed, the Court held, that its
primary function in respect of the subject matter is
judicial. [409 E-G 410 E, 411 A-B]

(5)APHLC has been recognised as a political party in the
State of Meghal aya since 1962. The party has no witten
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constitution. It is, however, not disputed that the APHLC
is a denocratically run party. In normal working in a
denocratic Organisation the rule of majority nust prevail
That, however,

396

will not conclude the matter as the Commi ssion thought in
this case. The APHLC is a regional party but wth high
ideals of working out the salvation of the area as proud
partners in a larger schene of advancenent of the whole
nation wthout at the sanme time losing their identity,
culture, custons. Wen a partylike this has to disappear
from the political scene as a distinct party it is a very
grave and serious decision to take. A party which has been
successfully running a State Governnent cannot claim to a
party of nerely |eaders as is sought to be represented by
the respondents. The fact that 121 persons who were invited
to the Conference are del egates shows that they nust be
del egates of sone body or persons. There is clear evidence
of denocratic feature in the pattern of working of the
APHLC. Any i ssue on which the decision mght nornally be
taken by  the Conference must relate to live matters of a
living organ and not to its death wish. Wthout the nexus
with the generality of nenbership decision will derive no
force or vigour and no party or Conference can hope to
succeed in their plans, efforts or struggle unless backed by
the sanme. There is no evidence authorising the Conference
to dissolve itself by nerger or otherwise and it 1is not
possible to apply’ the rule of majority only in the Confe-
rence for such a decision affecting the entire body as an
entity in the absences of a clear mandate fromthe GCenera
Menber shi p. Assumi ng that the Conference decided by a
nmajority to dissolve the APHLC it would “have been in
accordance with the denocratic principles to place that
decision before the General Memnbership of the party for
rectification prior to inplenenting the nere majority
decision of the Conference wthout regard to the w shes of
the nenbers a,,; a whole. It is difficult to appreciate
that this reasonable request froma responsible section of
the Conference for referring the matter to the people was
di sregarded: "It appears that the proposal to nmerge did
not come fromw thin but was want ed" from outside. [412A,
E, F, 413 F-H, 414" A-C, 415 (

The Commission fell into an error in holding that the
Conference of APHLC was the General Body even to take a
deci sion about its dissolution by a majority vote. [415 D
The matter woul d have been absolutely different if ~in the
general body of all nenbers fromdifferent areas or from
representatives for the parties assenbled to take a deci sion
about the dissolution of the party had reached a deci sion by
majority. [415 D

Under para 6 of the Synbols Order a political party shall be
treated as a recognised political party in a State if it
fulfils either the conditions specified in clause A ‘or in

clause B, i.e., either securing certain nunmber of seats  or
certain nunber of valid votes. It is not disputed that the
APHLC with 40 nenbers still claimng to continue its

reserved synmbol answers the test laid down in Commission’'s
directions for being recognised as a State Political Party
in para 6 of the Synmbols Order. s, the APHLC as a recogni sed
State Political Party in Meghal aya stays and is entitled to
continue wth their reserved synmbol "flower’. [416 B-C, H
417 A, E
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 945 of 1977.
Appeal from the Order dated the 1st February 1977 of the
El ecti on Conmi ssion of India.

V.M  Tarkunde, P. H Pareklt, Manju Jetley and Manek
Tar kunde for the Appell ant.

P. Par aneswar arao and R Nagarat hnam for Respondents No. 1
and 2.

The Judgnent of the Court was delivered by

GOSVWAM J. The Al Party Hill Leaders’ Conf er ence
(hereinafter to be described as the APHLC) was constituted
as a political party in the conposite State of Assamon July
6, 1960. 1In 1962 the APHLC contested the general el ections
and secured 11 out of 15 seas in the

397

Assam Legi sl ati ve Assenbly reserved for the Autononous Hil
Distriots of the State of Assam and returned one menber to

the Lok Sabha. “1n 1967 it contested the general elections
and secured 9 seatsin the Legislative Assenbly and returned
one nmenber-to the Lok Sabha.” In 1970 the autononmous State

of Meghalaya within the State of Assam was constituted under
section 3 of the Assam Reorgani sation Act, 1969, and the
APHLC secured 34 seats in the Legislative Assenbly. In
1972 the State of ‘Meghalaya cane into being as the 21st
State of the Indian Union under section 5 of the North-
Eastern Areas (Reorganisation) Act, 1971. [In the sane year
the APHLC contested the general elections and secured 32
seats in the Meghal aya Legislative Assenbly out of 60 and
returned two nenbers to the Lok Sabha and one nenber to the

Raj ya Sabha.

It is clained by the appellant that the APHLC is a vibrant
and fully functioning political party. [t has ~a high
reputation for its national and patriotic outlook ‘and its
adher ence to non-violence, constitutionalism conmunal
harmony and the spirit of  noderation. APHLC has | been

influential not only in securing stability in the area in
which it operates but also in bringing the various tribes of
t he Nor t h East into the national stream In t he
i mpl enent ati on of national programes APHLC has co-operated
with the |Indian National Congress but APHLC has al ways
remai ned essentially a state party. The essence of APHLC,
says the appellant, is the autonony and security of “the
small  hill tribes of the North East whose party it is and

who do not wsh to lose their identity as such. The
appel lant further asserts that it is din the nationa
interest no less than the interest of these small hil

tribes that they should possess a sense of ~unity and
Organisation within the APHLC which in turn nmaintains. the
best of relations with the Indian National Congress which is
a national party.

The appellant also clains that the APHLC functions at
several levels, nanmely, Central, District, GCrcle and
Village levels. At the Central level it has affiliated to
it several other parties, these being the Garo Nationa
Council, the Eastern India Tribal Union, the Khasi Jaintia
Conference and the Jaintia Durbar. There is the Centra
office Bearers Conmmittee conprising all the Central Ofice
Bearers, namely, President, several Vice-Presidents, Genera
Secretary, Joint Secretaries and Treasurer. Furt her nor e,
there are branches at the District |Ilevel each district
having its own office bearers, executive comittee and ot her
comm ttees. Thereafter, there are Circles within the area
of the district which correspond to ML.A constituencies.
Further bel ow and nearest to the grass roots there are the
village wunits conmprising a village or a group of villages.
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There are about 300 village units in the State, each wunit
havi ng 50 to 200 nmenbers of APHLC, according to the size of
the village unit.

Oiginally the representatives of the District Congress
Conmittees were also included in the APHLC but sonme tine in
1961 the District Congress Comrmittees |left the APHLC

It is also claimed that "the APHLC as a political party has

thousand.-, and thousands of nenbers in the State of
Meghal aya". As a counter to
398

this assertion, it is stated by the respondents that "as per
wel | -established convention of the erstwhile APHLC, the
general Conference of the party was the suprene authority to
discuss and to decide on any issue before it". It is
pointed out by the appellant that the presence of a |I|arge
menber shi p has not been even deni ed by the respondents.
It is clear that the main object of the APHLC was to achi eve
statehood in the hill areas within the framework of the
Constitution of India and to work out its own destiny
mai ntaining its identity according to their own genius
parting conpany with Assam This was achieved finally on
January 21, 1972, when theruling party in the Centra
CGovernment was the I'ndian National Congress. The APHLC
el ection manifesto of 1972 while disclosing its progranme
and policy for the new State of Meghal aya announced as
foll ows
"The APHLC, with the unreserved support of the
peopl.e has been instrunmental in bringing about
the creation of the H Il State, ~and it 1is
confident that with the continued support and
co-operation of the people, the Party wll,
through its programe, succeed in ushering in
for the people of Meghalaya an era of hope, of
justice and of equality of opportunity'. (1)
W have already shown above how the APHLC cane out
successful in the elections.
It appears that sone tinme thereafter the question of merger
of the APHLC with the Congress occupied the mnds of the
| eaders. The 24th Session of the APHLC held at Shillong on
June 19 and 20, 1973, considered "the future of the party
and the question of nmerger with Congress" and "unani nously
decided to maintain its identity and continue to serve the
people as a party".( ). The issue of nerger of the  APHLC
with the Congress was, however, not dead and it again cane
up for consideration in the General Conference of the ~APHLC
on August 19 and 20, 1976, with notice of two nonths issued
in June 1976. It was again, inline wth the previous
policy, decided in that Conference "that friendly relations
with the Indian National Congress should be naintai ned and
strengt hened". But no nerger.

On Novenber 1, 1976, in a neeting of the Central Ofice
Bearers Conmittee, which is the executive body of the APHLC,
Captain Sangma, who was President of the APHLC as well as
Chief M nister of Meghal aya, made an announcenent that  "the
Congress High Command had rejected the Resolution of
friendly relations passed at the APHLC Conference on the
19th and 20th August, 1976 and had insisted that APHLC
shoul d merge with the Indian National Congress". Al t hought
there is sone controversy about the correctness of the
m nutes of Novenber 1, 1976, it appears therefrom that a
General Conference of the APHLC was announced to be held at
Mendi pathar. Garo Hills District, on Novenber 16, 1976, "to
review the inplenentation of the political resolution of the
Conference held at Shillong on see APHLC, Suvenir, 1960-1974
page 19.
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(1) See APHLC Souvenir 1960-1974 page 19.
(2) See APHLC Souvenir 1960-1974 page 17.
399
the 19th and 20th August, 1976". The notice for this
nmeeting was given with the agenda in the above quoted terns
on Novenber 3, 1976, and all del egates were requested to
attend the Conference on Novenber 16, 1976. It is rather
intriguing that the agenda in the notice, with such a short
interval, did not even specifically nention about discussion
of the issue of "nmerger with the INC' even to facilitate the
news of this nove to trickle far and wide into | arger areas
of the popul ace. Even so there was a stormof protests from
several quarters. On Novenber 4, 1976, the Executive
Conmittee of the Khasi Hills District APHLC expressed grave
concern about the nmatter and requested the President,
Captai n Sangnma, to postpone the Conference. On Novenber 8,
1976, several leaders fromGaro Hills, including the then
Chi ef Executive Menber of the District Council and the then
Chairman 'of the Garo Hills District Council, presented a
nmenorandum-to Captai n Sangna requesting postponenent of the
Conference "so that the | eaders and the workers of the party
have tinme enough to consider the matter". On Novenber 10
and 11, 1976, the Executive Committee of the Khasi Hills
District decided not to participate in the Conference of
16th Novenber, 1976. The Commttee further appealed to the
President of the party for postponenent of the holding of
the proposed Conference "to enable the leadership to take
the rank and file of the party and the people into confi-
dence on the issues involved and through cal mand objective
di scussi ons, evolve a consensus decision to the satisfaction
of all concerned in keeping with the tradition and genius of
the hill people". On Novenber 14, 1976, two days prior to
the Conference, the Shillong unit- of the APHLC by a
resol ution requested Captain Sangna for giving the | |eaders
and menbers of the party tine and opportunity to consider
all aspects of the nerger issue "by nmutual consultation at
all levels, so that a consensus may be arrived at and thus
maintain the unity of the party and the people".
Notwi t hstanding the opposition, it went unheeded and the
Conference was held on Novenmber 16, 1976, at Mendi pathar
which was attended by 81 delegates out of 121 and a
resol ution was passed unaninously in favour of merger wth
the Congress. The resolution :
"recalls wth fond nenory the circunstances
which actuated the people of- the  autononous
districts of the then conposite State of Assam
to constitute a common political platform of
their own, styled as the Al (Party Hil
Leaders’ Conference wth a view to solving
certain issues vitally affecting their welfare
and interests.
This nmeeting also recalls in this context that
during the last few years, the APHLC s
rel ati onship with the Indian National
Congress, including the question of nerger
has often been discussed in different foruns,
and fornmally in the 24th session of the party
on the 19th and 20th June, 1973 at Shill ong.
The 26th session of the party held on the 19th
and 20th August, 1976 reiterated its firm
resol ve to streng-
400
then, through mutually agreed upon steps, the
said relationship wth the Indian Nationa
Congress........
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Taking into full account the political changes
whi ch have taken place in the neantinme in the
State and the country it is realised that the
earlier resolutions have virtually becone
irrelevant and it is hightime now to take
concrete st eps. This neeting t her ef or e,
regrets that there are neverthel ess sone of
our people who do not want to face facts and
consequently fail to appreciate the inportance
of the changed situation which will go agai nst
the interests of the State and the people to
al l ow i ndeci sion to continue further

Now, therefore, in view of the constant stand
of t he party to st rengt hen t he good
rel ati onship with t he I ndi an Nat i ona
Congr ess, and. . in view of the obj ecti ve
realities of the political situation obtaining
i n"'the country, and having noted the consensus
of the people through their representatives
and our following the plans and programes of
the Indian National Congress which has been
consi stently taking special care to pronpote
the welfare and interests of the Schedul ed
Tribes as  provided in the Constitution and
havi ng been convinced, after a nost carefu
consi deration, that thereis no better way to
give practical shape to the  long standing
convictions of the Party to cone closer to the
Prime  Mnister and her party than by nerging
with the Indian ~National Congress thereby
providing-us with an opportunity to take ful
advant age of the national forumtogether wth

other hill people of the northeastern ' region
who have sinmilar problens-as we, and taking
all these factorsinto serious and realistic

consi deration, this neeting hereby unani nously
resolves that the APHLC be nmerged wth the
Indian National Congress in response to the
desire of the Prime Mnister, Shrimati /Indira
Gandhi, and her party. for the |larger and
fuller interests of the people of Meghal aya in
particul ar and of the country in general.”
The neeting further authorised the President, Capt ai-n
Sangma, "to forma committee consisting of 5 nmenbers to work
out the nodalities, technicalities and details of the nerger
with the Indian National Congress in consultation with the’
Congress Hi gh Command"” and al so authorised him"to announce
the formal nerger of the APHLC with the Indian Nationa
Congress and the consequent dissolution of the APHLC as a
political party or association in the State of Meghalaya".
The neeting also "appeal (ed) to the people of Meghalaya in
particular to the |eaders and supporters of the APHLC, to
extend their full support to the resolution”.
It is an irony that although the neeting recalled the part
pl ayed by "the people" in constituting "a common politica
platform' styled as the APHLC, the appeal by a vocal section
of the party to go back to "the people" to clearly ascertain
their wish as to obliteration of the " platform constituted
by them fell on deaf ears.
401
The Conference of 81 nenbers, unmandated for the purpose,
deci ded for the people and the President acquired from that
smal | body absol ute power to nominate his own comrittee and
to do all that was necessary in order to announce the merger
of the party wth the INC The saving grace of the
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resolution was "the appeal to the people of Meghalaya" to
extend this their support to the resolution
The resolution had i rmedi ate repercussions. , The very next
day, Novenber 17, 1976, four APHLC | eaders, nanely, Messrs.
D. D Pugh (Ceneral Secretary of APHLC), P. R Kyndiah, S
D. D. N chols Roy and B. B, Lyngdoh issued the follow ng
Press statenent :-
"W deeply regret the decision taken by a
section of APHLC | eaders neeti ng at
Mendi pathar to | eave the party and join the
Congress despite the suggestion to postpone
the nmeeting with a view to enable the
| eadership tinme to consult the rank and file
of the party and to take the people into
confi dence. By this hasty decision Shri W A
Sangnma - and " his foll owers have shown their

conplete disregard of the will of the people
on~ whose nmandate the APHLC Governnent was
f or med.

The” APHLC w Il continue to serve the best
interests of the people and make its own
distinctive contribution to the progress of
the State and the country as a whole. In this
connection, a Conference of the APHLC is being
convened by the General Secretary on the 7th
Decenber, 1976".
The following day, Novenmber 18, 1976, Messrs. B. B.
Lyngdoh, S. D. D. Nichols Roy, P. R _Kyndiab and D. D. Pugh
who were Mnisters in.the Government of Meghal aya, resigned
from the Cabinet and addressed a letter to the Chief
M ni ster (Captain Sangma) as follows :-
"In view of the fact that you and the other
three Cabi net coll eagues have decided to | eave
t he APHLC which had formed the pr esent
Covernment and that you have done so without a
mandate of the people we feel it has becone
noral ly incunbent upon us to resign. W do,
therefore, hereby submt our resignation from
the Cabinet with i mrediate effect".
Even then President Captain Sangnma did not cry halt. On
Novermber 20, 1976, Captain Sangma made an announcenent _as
follows : -
"Havi ng been duly authorised by resolution of
the 27th session of the AIl Party Leaders’
Conference held on 16th Novenber, 1976 at
Mendi pat har, Garo Hlls, Meghal aya, in
pursuance of the decision of the Central
Commttee held on the 1st Novenber, 76 at
Shillong I, Capt. W A Sangmm, President of
the All Party H Il Leaders’ Conference, /after
finalising the nodalities of the nerger as
directed by the aforesaid resolution, | hereby
announce the merger of the Al Party

2-930SCT/ 77
402
Hll Leaders’ Conference wth the I ndi an

Nati onal Congress. The Al Party Hi Il Leaders’
Conference stands. dissolved, as a Politica
Party or Association in:. the State of
Meghal aya with effect fromthe afternoon of
the aforesaid date, and its assets including
bank bal ance and securities as al so
liabilities stand nmerged with the I ndi an
Nati onal Congress".

Wthout further 1loss of time, the next nove began. By a
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dated Novenmber 28, 1976, Shri O L. Nongtdu, describing
hinself as, "Joint Secretary of the erstwhile APHLC"
i nf or med the Election Conmi ssion (hereinafter to be
described as the Conmission) that the APHLC had nmerged with
the I ndian National Congress (hereinafter to be referred to
as the INC and consequently it stood, dissolved. He
requested the Conmission in that letter to "withdraw the
el ection symbol (Flower) reserved for the erstwhile APHLC'.
He enclosed with that letter several docunents containing
the resolutions of the party.
As against that nmove, by a letter dated Novenber 30, 1976,
Shri  D. D. Pugh informed the Conmi ssion that sone APHLC
| eaders including Captain Sangma had joined the I NC and thus
defected fromthe APHLC, that the |eaders who had left the
party had no authority to decide dissolution of the party or
to approach the authorities on the question of recognition
or derecognition, that the party was still in existence and
there was no provision whatever for a person or a group of
persons to dissolve this party of the, people.
On Decenber9, 1976, the Conmi ssion forwarded to Shri D. D
Pugh, General Secretary, APHLC, copies of letters together
with their enclosures received fromShri O L. Nongtdu,
Joint Secretary, APHLC. and invited conments thereon before
31st Decenber, 1976 "so as to enable the Comrission to take
further necessary /action in the matter”. “Shri D. D. Pugh
forwarded his coments to the Commi ssion on Decenber 24,
1976, concluding his representation as follows :-
"The 'party having been recognised as a
political party wth the reserved symbo
"Fl ower’ under the provisions of the Order, no
occasion “has arisen for not continuing the
said synbol "Flower" to the party which has
adnmttedly 14 menber s in t he State
Legi sl ature, 16 nenbers in the Di strict
council s and thousands and thousands of
menbers in the State of Meghal aya”.
The Commi ssion heard the parties on January 29, 1977, on
whi ch date Shri B. B. Lyngodh filed an affidavit before the
Conmi ssion. The Commi ssion after hearing the parties passed
its order on February 1. 1977, hol ding that-
"the APHLC, a recognised State -party i'n
Meghal aya under the El ection Synbols O der has
ceased to exist and that therefore the name of

that party and the synbol "Flower" reserved
for it should be deleted from the list of
recogni sed

403

State parties in the Election Conmi ssi on
Notification No. S.O A 61 (E) dated 31
January 1975 forthwith. The synbol "Flower"
shall remain frozen with inmediate effect. I
also direct that in order to avoid confusion
the said synmbol should not be included ‘as a
free synbol in respect of the States  of
Meghal aya and Assani'.
It is against the above order of the Commission that the
appel | ant has brought this appeal by special |eave.
At the outset a prelimnary objection has been taken on
behal f of respondents 1 and 2 (hereinafter to be described
as the respondents) to the maintainability of this appeal by
special |eave under Article 136 of the Constitution. The
Conmi ssi on being the 3rd respondent has not ent er ed
appear ance.’
It is subnitted by M. Rao appearing on behalf of the
respondents that the Election Comrission is not a tribuna
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within the anbit of Article 136(1) of the Constitution

This question centering round the Election Comission has
been raised before this Court for the first tine in this
appeal . Although in two earlier decisions of this Court
appeal s were lodged in this Court by special |eave from the
decisions of the Election Conm ssion, no objection wth
regard to the maintainability under Art. 136 was rai sed (See
Sadiq Ali and Anr. etc. v. Election Conmission of India and
QO hers etc.(1l) and Ramashankar Kaushik and Another wv.

El ection Commission of India and Another(2). This woul d,
however, not prevent the respondents from raising this
guestion before us. We will, therefore, exanm ne the nmatter
first. If the answer i's against the appellant, nothing

further will arise for decision
The earliest decision  of this Court as to the ambit of
Article 1 3 6 wthreference to the order of a tribuna
canme up for consideration in the Bharat Bank Ltd., Delhi v.
Enpl oyees of the Bharat Bank Ltd., Delhi, etc.(3). The
guesti on ‘whether an Industrial Tribunal constituted under
the Industrial Disputes Act, 1947, was a tribunal within the
scope of Article 136 was raised in that case. By nmmjority
t he Constitution Bench of “this Court held that t he
Industrial Tribunal ~was ~a tribunal for the purpose of
Article 136. Having regard to the scheme of Article 136,
this Court was not prepared to place a narrow interpretation
on the amplitude of Article 136. This Court observed at
page 476/ 478 of the Report as follows -
"As ‘pointed out in picturesque  |anguage by
Lord Sankey L. C. in Shell Co. of Australia v.
Feder al - Conmi ssi-oner of Taxation(4), there are
tribunals - with-many of the trappings of a
Court which, nevertheless, are not Courts in
the strict sense of exercising judicial power.
It seems to me that such
(1)[1972] 2S.C. R 318.
(2)[1974] 2S.C. R 265.
(3)[1950] S.C R 459.
(4)[1931] A C 275.
404
tribunals though they ~are not fullfiedged
Courts, yet exercise quasi-judicial  functions
and are within the anbit —of t he wor d
"tribunal’ in Article 136 of the Constitution
Tri bunals which do not derive authority from
the sovereign power cannot fall wthin the
ambit of, Article 136. The condi tion
precedent for bringing a tribunal within the
anbit of Article 136 is that it should be
constituted by the State. Again a tribuna
woul d be outside the anbit of Article 136 if
it is not invested with any part- of the
judicial functions of the State but discharges
purely admnistrative or executive duties.
Tri bunal s, however, which are found invested
with certain functions of a Court of justice
and have sonme of its trappi ngs al so woul d
fall within the anbit of Article 1 3 6. . . "
Then after four years, B. K Mikerjea, J. (as he then was)
who was one of the dissenting Judges in Bharat Bank
(supra), true to judicial di sci pline, spoke for the
unani nous court in the Constitution Bench in Dur ga
Shankar Mehta v. ' Thakur Raghuraj Singh and Qthers(1) in the
foll owi ng words : -
"I't is now well settled by the nmjority
decision of this Court in the case of Bharat
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Bank Ltd. v. Enpl oyees of the Bharat Bank Ltd.
(supra) that the expression "Tribunal" as used
in article 136 does not nmean the sanme thing as
"Court" but includes, withinits anbit, all

adj udi cati ng bodi es, provi ded t hey are
constituted by the State and are invested with
j udi ci al as di stingui shed from purely

admi ni strative or executive functions".

The basic principle laid down in the Bharat Bank (supra) has
not been departed from by this Court and has been
reiterated in several | ater decisions [see J. K Ilron and
Steel Co. Ltd., Kanpur v. The Iron and Steel Mazdoor
Uni on Kanpur(2), Ms Harinagar Sugar MIls Ltd. V. Shyam
Sundar Jhunj hunwal a and Gt hers(3); Jaswant Sugar MIIs Ltd.

, Meerut v. Lakshm chand and Qthers(4); The Engi neering Mz
door Sabha and Another v. The H nd Cycles Ltd., Bonbay(5);
and Associated Cenent Conpanies Ltd. v. P. N Sharma and
Anot her(6)] .

From a conspectus of the above decisionisit will be seen
that several tests have been laid down by this Court to
det er mi ne-whether a particular ~body or authority is a

tribunal within the anbit of Article 136. The tests are
not exhaustive in all cases. It is also well-settled t hat
all the tests laid dowmn may not be present in a given case.

Wi | e sone tests may be present others may be | acking.
It is, however, absolutely necessary that the authority in
order to conme within the anbit of Article 136(1) as
tribunal must be constituted by the State and i nvest ed

with sone function of judicial power, of the State. This
particular test is an.unfailing one while sone of the other
tests may or may not be present at the sane tine.
(1) (1955) 1 S.C.R 267.
(2) (1955) 2 S.C.R 1315
(3) (1962) 2 S.C. R 339.
(4) (1963) Supp. 1 S.C.R 242.
(5) (21963) Supp. 1 S.C R 625.
(6) (1965) 2 S.C.R 366.
405
It will be profitable to refer to an illuminating decision
of the Constitution Bench in Associated Cenent Comnpanies
Ltd. (supra). The question that was raised for decision .in
that case was as to whether the State Governnent of Punjab
exercising its appellate jurisdiction under rule 6 of the
Punjab Welfare Oficers Recruitnent and Conditions of
Service Rules, 1952, was a tribunal within the ‘meaning of
Article 136(1) of the Constitution. Section 49(2)  of the
Factories Act, 1948, provides that the State Governnment may
prescribe the duties, qualifications and conditions of
service of Wlfare Oficers enployed in a factory. The
State Governnent franed the Rul es under section 49(2) of the
Factories Act and rule 6(6) provides that a Wl fare O ficer
upon whom a puni shnment is inposed may appeal to the  State
CGovernment agai nst the order of punishnent and the decision
of the State CGovernnent shall be final and binding. It is
agai nst a certain order passed by the State Governnent under
rule 6(6) that the conpany cane to this Court by specia
| eave and an objection was raised that the State Governnent
exercising power under rule 6(6) was not a tribunal wthin
the neaning of Article 136(1). The objection was repelled
in the foll owi ng words -
"Tribunals which fall within the purview of
Art. 136(1) occupy a special position of their
own under the scheme of our Constitution
Special matters and questions are entrusted to
them for their decision and in that sense,
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t hey share with the courts one conmon
characteristic : both the courts and the
tribunals are "constituted by the State and
are invested with judicial as distinguished
from purely admnistrative or executive
functions.” (vide Durga Shankar Mehta v.
Thakur Raghuraj Singh and others) (supra).
They are both adjudicating bodies and they
deal with and finally determ ne di sput es
between parties which are entrusted to their
jurisdiction. The procedure foll owed by the
courts is regul arly prescribed and in
di scharging their functions and exercising
their powers, the courts have to conform to
that procedure. The procedure which t he
tribunals have to follow may not al ways be so
strictly  prescribe, but the approach adopted
by~ both" the courts and the tribunals is
substantially the, —sanme, and there is no
essential difference between the functions
that they _discharge. As in the case of
courts, so in the case of tribunals, it is the
State’ s i nherent judicial power which has been
transferred and by virtue of the said power,
it is the State's inherent judicial function
whi ch they di scharge. Judicial functions and
judicial powers are one of  the essentia
attributes of a sovereign State, and on
consi derations of policy, the State transfers
its judicial functions and powers mainly to
the courts established by the Constitution;
but that does not affect the conpetence of the
State, by appropriate neasures, to transfer a
part of its judicial powers and functions to
tribunals by entrusting to themthe task of
adj udi cating upon special matters and di sputes
bet ween parties. It is really not possible or
even expedi ent to attenpt to descri be
exhaustively the features which are comon to
the tribunals and the courts, —and features
whi ch are distinct and separate.

406

The basic and the fundamental feature which is
comon to both the courts and the tribunals is
that they discharge judicial functions and
exerci se judicial powers which inherently vest
in a sovereign State".(1)

* * * *

"But as we already stated, the consideration
about the presence of all or. sonme of the
trappings of a court is really not <decisive.
The presence of sone of the trappings may
assist the determ nation of the question-.as to
whet her the power exercised by the, authority
whi ch possesses the said trappings, is the
judicial power of the State or not. The nmain
and the basic test however, is whether the,
adj udi cati ng power whi ch a particul ar
authority is enpowered to exercise, has been
conferred on it by a statute and can be
described as a part of the State's inherent
power exercised in discharging its judicia
function. Applying this test, there can be no
doubt that the power whi ch the State
CGovernment exerci ses under R 6(5) and R 6(6)
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is a part of the State’s judicial power. It
has been conferred on the State Governnent by
a statutory Rule and it can be exercised in
respect of disputes between the managenment and
its Wlfare Oficers. There is, in that
sense, a his there is affirmation by one party
and denial by another, and the di spute
necessarily i nvol ves t he rights and
obligations of the parties to it. The order
which the State Government ultinately passes
is described as its decision and it is made
final and binding. Besides, it is an order
passed on appeal. Having regard to these,
di stinctive features of the power conferred on
the State Government by R 6(9) and R 6(6),
we feel  no hesitation in holding that it is a
Tri bunal wi'thin-the nmeaning of Art. 136(1) ".
(2)
M. Rao submits that this Court in the above decision was
particularly i nfluenced by the fact that t he State
Covernment . was exercising the power of appeal under rule
6(5) and rule 6(6). W are unable to hold that reference to
the order being passed on appeal in the above passage had

any decisive weight in arriving at the decision. The
princi pal test which nust necessarily be present in
determ ning the character of the authority as tribunal is

whet her that authority is enpowered to- exercise any
adj udi cating power 'of the State and whether the same has
been conferred on it by any statute or a statutory rule.

The Election Comrission is a creature of the Constitution.
The Comm ssi on shal I-__consist of a Chi ef El ecti on
Comm ssioner and also other Election Comm ssioners. if so
consi dered necessary and when ot her El ection Conm ssioners
are appoi nted, the Chief Election Comm ssioner shall act as
Chairman of the Election Commission.. The Chief El ection
Conmi ssi oner i s appointed by the President under

(1) Pages 372-373 of the Report.

(2) Pages386-387 of the report.

407
Article 324(2) of the Constitution.. Under Article 324(1),
t he superi nt endence, direction and control of the

preparation of the electoral rolls for, and the conduct  of,
all elections to Parliament and to the Legislature of = every
State and of elections to the offices of President and Vice-
President shall be vested in the Election Conm ssion. The
Chief Election Comm ssioner shall not be removed from his
office except on |ike manner and on the |like grounds as a
Judge of the Supreme Court and his conditions | of service
shal | not be varied to his disadvantages after his
appoi ntnent. However, unlike Judges of the Suprene Court or
of the Hi gh Courts and the Conptroller and Auditor-Cenera

of India, be is not required to nake and subscribe before
the President an oath or affirmation under the Constitution

Again, the Conptroller and Auditor-General shall not  be
eligible for further appointnent either under the Governnent
of India or under the Governnent of any State after he has
ceased to hold his office [Article 148(4)]. Simlar
restrictions are there in the case of the Chairman of the
Uni on Public Service Conmission (Article 319). But there is
no such restriction in the case of the Chief Election
Comm ssioner. Even so, the Chief Election Conmissioner is a

hi gh dignitary whose i ndependence, inmpartiality and
fairm ndedness are intended to be guaranteed by the Cons-
titution in the mnmanner set out above. Since the Chief

El ection Commissioner is, inter alia, charged with the
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solemm duty of conducting elections, he has to discharge
mani fold functions and powers in facilitating a fair and
free election in our country avowedly wedded to denocratic
principles. India is a Denocratic Republic and the el enments
of denocratic concept and process should i mbue every phase
and feature of life, social and political

For the purpose of holding elections, allotnent of synbol
will find a prinme place in a country where illiteracy is
still very high. It has been found from experience that
synmbol as a device for casting votes in favour of a
candi date of one’'s choice has proved an invaluable aid.
Apart fromthis, just as people develop a sense of honour
glory and patriotic pride for a flag of one's country,
simlarly great fervor and enotions are generated for a
synbol representing a political party. This is particularly
so in a parlianentary denmocracy which is conducted on party
lines. People after a time identify 'themselves wth the
synmbol ~and the flag.. These are great wunifying insignia
whi ch cannot all of a sudden be effaced.

The Constiitution, as we have seen above, has vested conduct
of all elections in the Comn ssion.  Anpbngst other things,
conduct of elections would require decisions with regard to
the allotment of synbols and solution of controversies
regarding choice of symbols. Although under Article 327
Parlianment is enpowered to nmake provisions with respect to
all matters relating to or in connection with elections and
other natters specified therein the Representation of the
Peopl e Act nmde thereunder by Parliament has not expressly
provi ded for any provisions wth regard to synbol s.
However, under section 169(1) of the Representation of the
People Act, the Central Governnent is enpowered to make
rules after consulting the Commi ssion for carrying out the
purposes of this Act. Sub-section (2) of that  section
provides in particular, and wthout prejudice to  the
generality of the power under

408

section 169(1), that such rules nmay provide for the natters
specified from(a) to (1). dause (c), thereof, provides
for the manner in which votes are to be given both generally
and in the case of illiterate voters or - voters under
physical disability. The last clause is a residuary clause
with regard to any other matter that may be required to be
prescribed by this Act. These rules, when nade by the
Central Governnent, have to be laid before each House of the
Par | i ament under sub-section (3) of section 169 and
parliament control is thus obtained. The Conduct of
El ections Rules, 1961, which have been naned in exercise of
the power under section 169 of the Act, provide in Part 11
thereof for various matters under the title "General Provi-
sions". Rule 5 in Part 11 thereof and sub-rules (4), (5)
and (6) of rule 10 therein deal with matters relating to
symbol s.

In exercise of the power vested in the Conmi ssion under
Article. 324 and rule 5 and rule 10 of the Conduct  of
El ections Rules, 1961 (briefly the Rules) and all other
powers enabling it in that behalf, the Election Conmi ssion
nmade the el ection Synbols (Reservation and Allotnment) Order,
1968 (hereinafter to be referred to as the Synbols Oder).
The preanble of the Synmbols Order says that it is an Order
to provide for specification, reservation, choice and
allotment of synbols at elections in Parlianentary and
Assenbly constituencies,, for the, recognition of politica
parties in relation thereto and for matters connected
therew t h.

It is not necessary in this appeal to deal with the question
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whet her the Synbols Order nade by the Commission is a piece
of legislative activity. It is enough to hold, which we do,
that-the Commission is enpowered on its own right under
Article 324 of the Constitution and al so under rules 5 and

10 of the Rules to make directions in general in widest
terns necessary and also in specific cases in order to
facilitate a free and fair. election with pronptitude. It

is, therefore, legitimte on the part of the Commssion to
make general provisions even in anticipation or in the |ight
of experience in respect of nmatters relating to synbols.
That would also inevitably require it to regulate its own
procedure in dealing wth disputes regarding choice of
synbols when raised before it. Further that would also
sonetines inevitably |ead to adjudication of disputes wth
regard to recognition of parties or rival <claims to a
particul ar synbol . The Symbols Order is, therefore, a
Conpendi um of directions in the shape of general provisions
to nmeet . various kinds of situations appertaining to
el ections’ with particular reference to synbols. The power
to nmke " these directions, whether it is a legislative
activity ~or not, flows fromArticle 324 as well as from
rules 5 and 10. It was heldin Sadig Ali (Supra) that "if
the Commission is not to be disabled from exercising
effectively the plenary powers vested init-in the matter of
al l ot ment of synbol and for issuing directions in connection
therewith, it 1is plainly essential that the Comi ssion
shoul d have the power to settle a dispute in-case claim for
the allotment of the synmbol of a political party is made by
two rival claimants™. = It has been held in Sadiq A'i (supra)
that the Conmi ssion has been clothed with plenary powers by
rule 5 and sub-rules (4) and (5) of rule 10 of the Rules
inthe matter of allotnment of synbols.

40 9

In Sadig Ali (supra) the Election Conm ssion entertained the
di sput e under paragraph 15 of the Synbols Order. The \vires
of paragraph 15 was challenged in that case and this Court
hel d that paragraph 15 was not ultra vires the powers of the
Comm ssi on.

In Sadiq Ali (supra) the dispute was between two riva

sections of the same party, nanely, the |Indian Nationa

Congress, and the dispute cane squarely within the scope of
paragraph 15 of the Synbols Order. Even the present
i mpugned order is professedly passed by the Conm ssi on under
par agraph 15 of the Synbols Order.

W nay at once state that the controversy rai sed before the
Commi ssion is not squarely within the scope of paragraph 15
of the Synbols Order. That would, however, not conclude the
matter as the controversy could well be adjudicated by the
Conmi ssion, relating as it was, to derecognition of a
recogni sed political party vis-a-vis the choice of /their
reserved synbol in connection with elections, although ,they
may take place in future. The Commssion wll have the
jurisdiction to deternmine the controversy raised, clothed as
it iswith the power to conduct elections under Article 324
and to give directions in general or in particular in
respect of synbols which would involve the determination of
claine as recognised political parties in the State. No
objection, therefore, can retaken to the Conmi ssion’ s
adj udi cation of the matter as being beyond the scope of its
jurisdiction.

The question which we are required to resolve is as to the
character of the Commission in adjudicating this dispute
with regard to recognition of APHLC as a conti nui ng
recogni sed political part in the State of Meghal aya. It
appears that out of 121 menbers of the Conference 81 had
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decided by mmjority that APHLC stood dissolved and these
nenbers joined the INC. 40 nenbers had opposed the nove to
di ssolve the party and actually stayed away from the
Conference when the resolution to dissolve the party was
passed. That has led to the dispute as to whether
notwi thstanding the majority resolution in the Conference,
the APHLC could still continue as a recognised politica
party in the State of Meghal aya for the purpose of all otnent
of the reserved synbol. There is thus alis between two
groups of the Conference. The Conmi ssion is undoubtedly the
speci fied and excl usive adjudicating authority of this Iis.
The Conmi ssion is created by the Constitution and the power
to adjudicate the dispute flows fromArticle 324 as well as
from rule 5 and is thus conferred under the law as a
fraction of judicial power of the State. The Conmi ssion has
prescribed its own procedure in the Synbols Order, nanely,
to give a hearing to the parties when there is a dispute
with regard to recognition or regardi ng choice of synbols. |,
Par agraph 15 of the Synbols Oder makes specific reference
to the procedure to be adopted by the Conmission in hearing
like disputesand it is required to take into account al
the available facts and circunstances of the case and to
hear such representatives of the sections or the groups and
other persons as desireto be heard. The decision of the
Conmi ssi on under paragraph 15 shall be binding on all riva
sections or groups in the party. The . Commi ssion has
followed, and if we may say so, rightly, this very procedure
laid down in paragraph 15 in adjudicating the present
di spute

410

al though the sane may not be a dispute contenplated under
this paragraph. The dispute with which the Comi ssion was
concerned in the present case was a dispute of nore serious
nature than that which may be envisaged between two ' riva
sections of a political party or between two splinter groups
of the sanme party claimng to be  the party, since the
respondent’s claim here, was (to annihilate the party
"beyond recognition and for good. When, therefore, the
Conmission has laid down a reasonable procedure in the
Synbols Order in dealing with such-a dispute, it was
i ncumbent upon the Conmi ssion to choose the sane procedure,
as, indeed, it actually did, in adjudicating the present
di spute. If the Commission were not specially required
under the law to resolve this dispute within the franmework
of the schene contenplated under Article 324 read with the
Rul es suppl enented by the Synmbols Order, the parties would
have been required to approach the ordinary courts of |aw
for determ nation of their legal riots with regard to their
recognition or derecognition. Since, however  a specia
machi nery has been set up under the lawrelating to this
matter and the same has to be decided with pronptitude, the
State’s power of adjudicating such a dispute has been
conferred upon the Election Commission in this behalf. It
is true that the El ection Conm ssion has various adm nistra-
tive functions but that does not nmean t hat whi l e
adjudicating a dispute of this special nature it does not
exercise the judicial power conferred on it by the State.

To repeat, the power to decide this particular dispute is a
part of the State’s judicial power and that power s
conferred on the Election Comm ssion by Article 324 of the
Constitution as also by rule 5 of the Rules. The principa
and non-failing test which nust be present in order to
determ ne whether a body or authority is a tribunal wthin
the anbit of Article 136(1), is fulfilled in this case when
the Election Commssion is required to adjudicate a dispute
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bet ween two parties, one group asserting to be the
recogni sed political party of the State and the other group
controverting the proposition before it, but at the sane
time not laying any claimto be that party. The fact that
the decision is not relevant imrediately for the purpose of
the notified election and that disputes regarding property
rights belonging to the party may be canvassed in civi
courts or in other appropriate, proceedings, is not of
consequence in determ nation of the present question.

It is true that rule 5 (2) and sub-rules (4), (5) and (6) of
rule 10 relate to an el ection which has been notified under
rule 3 of the Rules. That, however, does not detract from
the position that under rule 5(1), the Election Comn ssion
is enpowered to specify synbols in general terns and also

the restrictions to which the choice of synbols wll be
subj ect ed. As stated earlier, rule 5is in Part Il of the
Rul es under the title "General Provisions". The. confernent

of judicial power of the State on the Commission in the
matter  of adjudication of the dispute of the nature wth
which we are concerned clearly flows fromrule 5 (1) read
with Article 324 of the Constitution.

411

M. Rao submits that the primary function of the Election
Comm ssion is not adjudicatory and, therefore, it cannot be
a tribunal for the purpose of Article 136. W are unable to
accept this subm ssion. The, question is whether in
deciding the particular dispute between the parties in a
matter of the kind envisaged in the particul ar controversy, -
the Conmission is exercising a judicial function and it has
a duty to act judicially. Having regard to the character of
the Commission in dealing with the particular matter and the
nature of the enquiry envisaged and the procedure which is
reasonably required to be followed, we hold that its
primary function in respect of this ~“subject matter is

judicial. It is not necessary that this should be the only
function of the El ection Comm ssion in order to answer the
character of a tribunal under Article 136. Even’ in the

Associ at ed Cenent Conpani es’ case (supra) this Court had to
deal with the exercise of power hy. the State  Governnent
under rule 6(5) and (6) of the Punjab Wlfare Oficers
Recruitnment and Conditions of Service Rules, 1952 and it
held that the State Government in acting under those rules
was a tribunal within the anbit of Article 136(1). [t goes
without saying that the primary function of the State
Covernment is not exercise of judicial power. W have to
determine this question keeping in view ' ' the exercise of
power with reference to the particular subject-matter
al t hough in some other matters the exercise of function my
be of a different kind.

M. Rao further contends that the decision of the Conm ssion
in such a case is only a tentative decision and, therefore,
the Comm ssion does not answer the |egal concept @of a
tribunal. W are unable to hold that the decision which the
Conmi ssion gives after hearing the parties in a controversy
in respect of the Cdaimof a party to continue as a
recognised party in the- State continuing the reserved
synbol already allotted to it is only a tentative decision

The decision that the tribunal gives is a definitive
decision and is binding on both the contending parties so
far as the claimto the reserved synbol is concerned. The
decision with regard to the reserved synbol or for the
matter of that any synbol for the purpose of election is
within the special jurisdiction of the Election Comm ssion
and it is not permssible for the ordinary hierarchy of
courts to entertain such a dispute. The Corn-mssion does
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not decide any rights to property belonging to a politica
party or rival groups of a political party. That may be a
matter for the ordinary civil courts with which we are not
concerned in this appeal

Thus the position that energes fromthe above discussion is
that the Conmi ssion is created under the Constitution and is
i nvested under the law with not only adm nistrative power s
but also with certain judicial power of the State, however
fractional it may be. The Commi ssion exclusively resolves
di sputes, inter alia, between rival parties with regard to
clains for being a recognised political party for the- pur-
pose of the electoral synbol.

W are, therefore, clearly of opinion that the Comn ssion
fulfils the essential tests of a tribunal and falls squarely
within the anbit of Article 136(1) of the Constitution. The
prelimnary objectionis,

therefore, overrul ed.

412

Now on the nerits.

Before we proceed further we may | ook at the nature of the
di spute before the Conmi ssion. The APHLC has been
recognised as a political party in the State of Meghal aya
since 1962. Unlike the INC this party has no witten
constitution of its owm. It is, however, not disputed that
APHLC is a denocratically run party. True.in normal working
in a denocratic O/ganisation the rule of majority nust

prevail and there can be no di spute about a decision being
arrived at by recourse to a ngjority vote in case nmenbers of
a party are not unaninobus on a particular issue. That ,
however, w Il not conclude the matter in this case as the

Conmi ssion seens to have thought it did.

The history of the party shows that it tookits ‘birth in
1960 and thereafter this party gathered nmonmentum and
strength to spearhead a peaceful constitutional novenment for
a separate hill state. Oher matters were subordinate to
this paramount issue which nore or less unified the hills
except certain areas which were happy to continue’ in the
conposite State of Assam \When the APHLC finally “succeeded
in 1972 in securing the statehood for Meghal aya they ‘really
won the battle for which they remained united wth one

common reserved synbol, nanely, "Flower". After —attainment
of statehood the APHLC was returned in the—elections that
followed and took the reins of Governnent. No one then

thought of liquidation or dig-solution of the party because
its paranount ai m had been achieved.

The APHLC is a regional party but wth ‘“high ideals of
wor ki ng out the salvation of the area as proud partners in a
| arger scheme of advancement of the whole nation wthout, at
the same tine, effecting their identity, culture and
custons. We find fromthe records that the party as a whol e
believed in associating with the national streamof public
life and indeed the last resolution of the APHLC i n ' August
1976, before the split in Novenber 1976, was to strengthen
their tie with the INC

Wen a party like this has to disappear fromthe politica
firmanent as a distinct party, it is a very grave and
serious decision to take. A party which has been
successfully running a State Governnent cannot claimto be a
party of mere |leaders as is sought to be represented by the
respondents and as the nonmencl ature nmay even apparently sug-
gest. It is true the |eaders took upon thenselves the
sol emn task of fulfillnent of the aspirations of the region
and of the people but only on the basis as representatives
of the people whose inner voice they articulated, whose
ambition they strove to achieve. There could be no A
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Party H Il Leaders wthout the people to |lead and Wthout a
general nenbership furnishing the infrastructure. Wet her
there has been regular nmenbership for the party, about which
al so there is controversy between the parties, it would be a
self-evident fact in a denocratic party, which APHLC
undoubtedly clainms to be, that the | eaders cannot operate
froma super-structure without the base of the people.
W nmay in this context refer to a few incontrovertible facts
while the APHLC was functioning in a nornmal way w thout any
di sput e. Take, for exanple, the notice of Shri P. R
Kyndi ah, General Secre-
413
tary, APHLC dated July 15, 1976, addressed to secretaries of
Khasi Hills District APHLC, Shillong, Garo Hills District,
APHLC, Tura, Jaintia Hlls District APHLC, Jewai, Al India
Garo National Council, Shillong, and District Garo Nationa
Council, Tura, regarding the 26th Conference of the APHLC on
17th and 18th August, 1976. The wites in this letter
"I request you kindly to informthe eligible
delegates accordingly. Meanwhil e you are
requested to send to nme the list of the
eligible delegates and invitees on or before
t he 6t h-August, 1976".
The Note below the letter shows the persons
who ‘are entitled to join The Conference as
full -fledged del egates. They are-
"(a) Menbers of the Party Central Conmittee.
(b) All MPs., ML.As: and MD.Cs bel onging
to the APHLC
(c) 5 representatives from each District
Branches and affiliated parties.
(d) 2 Nom nees of the Party Chief Executive
Menbers, District Councils and in the case of
Khasi Hills District Branch, its Chairman is
aut hori sed to nominate the nom nees.
(e) 4 addi ti onal del egat es from the
host district".
It was also indicated in the Note ‘that the
foll owi ng nunbers of .invitees are allotted to
each district branches for attending the
Conf er ence
"(i) Khasi Hills District Branch 15 (ii) Garo

(ii)Gro Hlls District Branch
15
(iii) Jaintia Hlls District Branch
8Il
We are told that the numerical strength of the delegates to
such a Conference is 121. It nust, however, be borne in

mnd that they are del egates"”, that is to say, delegates
of some body or persons who would in the usual course, el ect
or authorise the delegates as their representatives to
represent the |larger body or assenblage in the Conference.
There is clear evidence of the denocratic feature in this
very notice which showed the pattern of working of the

APHLC. It is submtted on behalf of the respondents that
the Conference of these delegates is authorised to take
decisions on "any issue". Assuming that 1is so, such

authority in absence of anything nore cannot authorise a
Conference of the delegates to wite off the Organisation or
to sign its death warrant. "Any issue’ on which decision
may nornmally be taken by the Conference nust relate to live
matters of a living organ and not to its death w sh.
W't hout the nexus with the generality of menber ship
decisions wll derive no force or vigour and no party or
conference can hope to succeed in their plans, efforts or
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struggl e unless backed by the same. There is no evidence
authorising the Conference to dissolve itself by nerger or
otherwise, and so it is not possible to apply the rule of
majority only in the Conference for such a
414
decision affecting the entire body as an entity in the
absence of a clear man date fromthe general nenbership
Assumi ng that the Conference on Novenber 16, 1976, deci ded
by a mpjority to dissolve the APHLC, it would have been in
accord wth denocratic principles to place that decision
bef ore the general menbership of the party for ratification
prior to inplementing the nere majority decision of the
Conference without regard to the wi shes of the nenbers as a
whol e. The President of the APHLC and those who were in
favour of dissolution fell into this error and they cannot
blame the minority of 40 nenbers who openly disassociated
with the hasty nmove ~and only wanted time for further
di scussion by taking “"the rank and file" into confidence.
It is very difficult to appreciate why this reasonable
request . from a responsible section of the Conference was
conpl etely unheeded and the President thought it proper to
agree to take upon hinself the responsibility to announce
the dissolution and hastily merge with the INC. The matter
ought to have struck the President as a grave issue result-
ing, as it had done, in resignation of four nenbers of the
Meghal aya Cabi net on this very issue.
Again in this context it will be appropriateto refer to an
admtted docunent being the resolution passed by the 20th
Session of the Al Party Hlls Leaders’ Conference held at
Tura on the 14th and 15th Cct ober, 1968, when the party was
a unified body. It nay be apposite to extract the follow ng
passage fromthe mnutes :
"In its 19th Session held at Tura from the
17th to the 19th Septenber, 1968, the  APHLC
di scussed the CGovernnent of India decision
announced on Septenber 11, 1968 to constitute

an Autononous Hill State. It was then decided
to place the Governnent of India Plan before
the people of the hill areas and obtain  their
reactions before the APHLC cones to a
deci si on.

This 20th Session of the APHLC held at Tura
on the 14th and 15th Cctober, 1968, has
received conprehensive reports of neetings
held in this connection in the various parts
of the hill areas. These reports convey that
the consensus in the hill areas is that the
peopl e, while expressing deep disappointnent
at the failure of the Government of India to
neet their aspirations in full and reasserting
that a fully separate State would be‘the best
solution, nevertheless feel that the Plan may
be given a trial
Now therefore, having fully considered the
public opinion in the hill ar eas, t he
"political realities in the country and the
larger interests of the country as a whole,
this Conf er ence resol ves to gi ve the

Autononbus Hill State Plan a fair trial wth
the clear understanding that the APHLC will
continue all efforts to achieve a fully
separate State conprising all the hill areas

of the present State of Assam as envisaged in
the resolution and Plan of the 3rd Session of
the APHLC held at Haflong in Novenber, 1960".
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The above resol ution adopted in 1968 would clearly show that
the APHLC has been always working on denocratic |ines
m ndful of the public opinion in the entire hill areas and

whenever mnonent ous deci sions had to be taken they thought it
absolutely nmandatory to consult the wishes of the people
before taking a decision. This is, as it should be, for
denocracy cannot thrive as denocracy by being an oligarchy
masquerading for denocracy. There could not have been a
nore nonentous decision than the dissolution of a ruling
party in the State.

It was crystal clear that the house was enotionally divided
on the issue of nerger with the INC and that the history of
the nove in the direction of the nerger brought forth
di scordant notes and opposite trends. The portents were
sufficiently indicative of alnost wunbridgeable fissures
affecting the harmony in the party. Leaders who had har-
nmoni ously . chosen peaceful paths on various issues in the
past could not have been expected to tear asunder the
honogenei'ty which successfully built up the party. It
appears, the finale of the proposed assinmilation did not
filter from within but was, on the President’s frank

di scl osure before the Central Committee, "wanted" from
outside, a position towich several 1leaders imediately
react ed.

The Commission fell’ into an error in holding that the
Conference of the APHLC was t he general body even to take a
deci sion about its dissolution by a majority vote. The

matter would have been absolutely different if in the
general body of all menbers fromdifferent areas. or their
representatives for the purpose, assenbled to take a
deci sion about the dissolution of the party had reached a
decision by mgjority. This has not happened in this case.
At best the decision of the Conference on Novenber 16, 1976,
was only a step in that direction and could not be held as
final until it was ratified by the general menbership. The
fact that no menbership registers were produced before the
Conmission or that there is controversy with regard to the
exi stence of regular nenbers or their enrollment would not
justify the Conference to be indifferent to the consensus of
the nenbers as a whole whomthey had always consulted .in
ot her nmoment ous issues and but for whose active aid, support
and participation they could not have achi eved the statehood
for Meghal aya. The decision of the Comm ssion, therefore,
is completely erroneous.

There can be no flower without its sap. There cannot be
| eaders wi thout people. There cannot be a party wthout
menbers. Action of leaders ignoring the generality of
menbership is ineffective. Such action cannot be equated
it the consensus of the nmenbership which al one supplies the
base for its sustenance

There is another aspect of the matter. The controversy
arises not during an election after it has been notified
under rule 3. The dispute relates to the consideration
whet her a recognised State party has ceased to be
recogni sed, under the Synbols Order. The Conmission has
undertaken the enquiry in the context of paragraph 15 of the
Synbols Order. W have already indicated that the dispute
does not

41 6

cone within the scope of paragraph 15. Even so, the
Conmi ssion would have the jurisdiction to adjudicate the
dispute with regard to cancelling recognition of a
recogni sed political party in terns of the directions under
the Synbols Order. Under paragraph 7, sub-para (2) of the
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Synbols Order, notwi thstanding anything contained in sub-
paragraph (1) with which we are not concerned, every
political party which imediately before the comencenent of
this Oder is in a State a recognised political party shal
on such conmencenment, be a State party in that State and
shall continue to be so until it ceases to be a State party
in that State on the result of any general election held
after such commencenent. Under paragraph 6, sub-para (2) of
the Synbols Order a political party shall be treated as a
recogni sed political party in a State if and only if either
the conditions specified in clause (A) are, or the condition
specified in clause (B) is, fulfilled by that party and not
otherwi se, that is to say
"(A) that such party-
(a) has ‘been engaged in political activity
for a continuous period of five years; and
(b) has, at the general election in that
State to the House of the People, or, as the
case may be, to the Legislative Assenbly, for
the tinme being in existence and functioning,
returned
either (i) at |least one menber to the House of
the People for every twenty-five menbers of
that ‘House or any fraction of that nunber
el ected fromthat State
or (ii) at least one nmenber to the Legislative
Assenbly of that State for - every thirty
menbers of that Assenbly or any  fraction of
t hat nunber;
(B) that the total nunber of wvalid votes
polled by all the contesting candidates set
up by such party at the general election in
the State to the House of the People, or, as
the case may be, to the Legislative Assenbly,
for the tinme being in existence and func-
tioning (excluding the valid votes of each
such contesting candidate in a constituency as
has not been elected and has not polled at
| east one-twel fth of the total nunber of valid
votes polled by all the contesting candi dates
in that constituency), is not less than four
per cent of the total nunber of wvalid votes
polled by all the contesting candidates at
each general election in the State (i ncluding
the valid votes of those contesting candidates
who have forfeited their deposits)
It is not disputed that the APHLC Wth 40 menbers stil
claimng to continue its reserved synbol answers the  test
laid down in the Conmmssion’'s directions f or bei ng
recogni sed as a State political party under paragraph 6 of
the Synbols Order. They bad, on the date of
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entertai nment of the dispute by the Conmm ssion, still the
requi site nenmbership fulfilling the test for recognition  as

a State political party. The Conm ssion was, therefore,
required to follow the provisions of the directions which it
has laid down in the Synmbols Order when the question of
derecognition of a party was raised before it. It is not a
di spute between two factions of the sane party, each claim
ing to be the party so that the Conmi ssion has to allow the
synbol to one of them The claimof the respondents before
the Commi ssion was that the APHLC had ceased to function as
a recognised political party n the State and Captain
Sangma’s group having nerged Wth the INC requested the
Conmission to scrap the APHLC out of existence wth its




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 25 of 25

reserved synbol so that the APHLC woul d be effaced from the
political arena. The Commi ssion was entirely wong in its

decision in view of its own directions enbodied in the
Synbols Order. The Commission could not be reasonably
satisfied on the materials before it that under paragraph 6
read with paragraph 7 of the Synmbols Order the APHLC bad
ceased to be recognised political party in the State. Even
by application of the directions which it has set out in the
Synmbol s Order the Commission’s decision is absolutely unten-
abl e.

Even after a major chunk of the APHLC | ed by Captain Sangma
had joined the INC., if those who still continued under the
banner of the APHLC flag and synbol clainmed to continue as
APHLC and the directions. in the Synbols Oder did not
aut horise derecognition of the APHLC as a body represented
by the remai nder ,as we have found, no case is nmade out for
any interference by the Commission wth regard to the
reserved symbol-: Thus the APHLC, as a recognised state
political ~ party in Meghalaya, stays and is entitled to
continue with their reserved synbol "Fl ower".

In the result the appeal is all owed and the decision of the

Election Commission is set - aside. The reserved synbol
"Flower" stands restored to the APHLC. In the entire
circunstances of the case there will be no order as to
costs.

P. H P.

Appeal al | owed.

3--930C /77
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