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ARBI TRATI ON_APPLI CATION [ C] NO 1 OF 2007

1. The applicant-Citibank, N. A preferred this application
under Sections 11(5), 11(10) and 11(12) read with Section 10

of the Arbitration and Conciliation Act, 1996 [hereinafter
referred to as 'the Act’'] praying for appointnment of sole
Arbitrator in an ’'international comrercial arbitration” in terns
of Section 2(f) of the Act, to adjudicate the dispute between the
parties.

2. The applicant-Citibank, is a national banking association
duly constituted, registered and in existence in accordance

with the aws of the United State of America now in force and
having its head office at 399 Park Avenue, Borough of

Manhattan, City of New York and having an office in India

among ot her places at CGtigroup Centre, G GC-61, Bandra-

Kurla Conpl ex, Bandra (East), Munbai. The applicant-

Citi bank, being engaged in banking business in |India

pursuant to licences and approval s fromrel evant authorities

i ncl udi ng Reserve Bank of India, inter-alia, issues Credit and
Debit Cards collectively [hereinafter referred to-as 'Citibank
Cards’].

3. The respondent No.1-TLC Marketing PLC (for short 'TLC ],
is a conpany incorporated under the provisions of the laws in
force in the United Kingdom having its registered office at 54,
Banker Street, London WU 7BU. TLC is a conpany engaged

in the business of marketing and selling inter alia |eisure, life-
style and travel services.
4, The respondent No. 2-Winderman India Pvt. Ltd. (for

short "WPL'] is an |Indian conpany incorporated under the

provi sions of the Conpanies Act, 1956 and has its registered

of fice at Kal pataru \026 Synergy, 2nd Floor, Opp. Grand Hyatt, Of
Western H ghway, Vakola, Santa Cruz (East), Minbai.

Respondent No.2-WPL is an exclusive marketing and ful filling
agent of respondent No.1-TLC for the Indian sub-continent.
5. The applicant-Citibank states that the respondents-TLC

and WPL are the alter ego of each other and their interests are
identical, co-existent and co-termnus and for all practica
purposes they are one party and their obligations are joint and
several in respect of the subject-matter of the present
application. It is the case of the applicant-Citibank that in
Sept enber, 2005, both the respondents-TLC and W PL
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had approached the Ctibank and nade a series of clains and
representati ons about their expertise, background, financia
wherewi thal and intent to associate with the applicant-
Ctibank to inmplenent a Schene to reward and acknow edge

the val ued association of |oyal custoners of the applicant-
Ctibank. The respondents-TLC and WPL represented to the
applicant-Citi bank that they were the pronoters and incentive
conpani es operating in various markets around the world and
they could offer their clients fabul ous consuner propositions
and the correspondi ng service to support such pronmotions in
order to help their clients to nmeet their objectives such as
customer retention, loyalty, etc. etc. Respondent No.2-WPL
further represented to the applicant-Citibank that its
proposition was designed to neet the expectations desired to
be achi eved by the applicant-Citibank. It is pleaded by the
applicant-Citibank that relying upon the said clains,
assurances and representations mmade by the respondents-TLC
and WPL, as regards their expertise in handling such
arrangenents, a tripartite agreement was entered into between
the parti'es on 04.10.2005. The agreenent becane operationa
w.e.f. 01.10.2005 and was to be valid till 31.08.2006.

6. It is pleaded by the applicant-Citibank that under the
Schene it was agreed to by the parties to the agreenent that
the eligible credit card customers of the applicant-Citibank
having fulfilled certain specific criteriia, were entitled to 'Free
return flight vouchers’ on air routes within India subject to the
applicable terms and conditions. As and when, any of the
customers of the applicant-Citibank qualified/fulfilled the
eligibility criteria he/she would get a voucher fromthe
applicant-Citibank. The custoners, after the receipt of the
vouchers, had the option to voluntarily conplete the details
required in the voucher including the choice of three
destinations and three dates of travel but not earlier than 30
days fromthe date of signing the voucher and sending the

same to the applicant-Citibank. ~The respondent No.2-W PL

was required to performvarious tasks including, but not
limted to contacting the custoner, checking seat availability,
confirm ng the booking request according to preferences and
sendi ng confirmation to custoners of their preference of trave
dat e/ destinati on. The applicant-Ci tibank and the respondents
- TLC and WPL agreed to the Schene called the "Fly for Sure"
programe, which was envi saged by the applicant-Citibank to

be effective from01.10. 2005 until 31.12.2005. The applicant-
Ctibank contracted for buying 1,00,000 return air-ticket
vouchers fromthe respondents-TLC and WPL in anticipation

of the success of the Schene for a consideration of Rs.432/-
pl us applicabl e taxes per voucher and, accordingly, had paid
for the same in accordance wth Appendi x-11 of ‘the agreenent.
According to the applicant-Citibank, it was the responsibility
of the respondents-TLC and WPL to ensure fulfillnent of the
Scheme to the satisfaction of the custoners. It is stated that
under the Scheme, 35,000 card nmenbers of the applicant-
Citibank were found to be eligible for availing of the 'free
return air-ticket’ to be provided by the respondents-TLC and
WPL. The applicant-Citibank forwarded the vouchers

conpleted by the eligible and interested card nenbers to
respondent No.2-WPL in accordance with the procedure

agreed to by the parties. The vouchers/requests forwarded by
the applicant-Citibank were to be honoured by the
respondent s- TLC and WPL by conducting thenselves in a

manner as stipul ated under the agreenent. It is further
stated that the respondents-TLC and WPL could only have

of fered alternative dates or destinations to the custoner(s)
after having obtained the consent of the said custoner(s)
towards such alterations.
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7. It is also stated that at the initial stage the operation and
i mpl enentati on of the Schene progressed as per the

agreenment between the parties. However, since January, 2006
the applicant-Citibank started receiving conplaints fromits
eligible custonmers indicating deficiencies on the part of the
respondents- TLC and WPL. Both the respondents seened to

have started indulging in a nunmber of questionable practices,
such as deliberately not fulfilling/honouring their

comm tments which they had nade to the eligible

customers/card nenbers in the 'booking confirmation’ by

calling themon the dates close to their travel dates and forcing
themto postpone dates of travel and further pressurizing the
custoners/card nenbers into opting for destinations and

dat es not preferred/requested for and cancelling the origina
"booki ng confirmations’ . The applicant-Citibank through
various communi cati ons has brought all the conplaints to the
noti ce of the respondents-TLC and WPL and repeatedly

requested both of themto discharge their conmtnents as
contained in the agreenent. It is stated that in spite of
repeat ed ‘communi cati ons bei ng sent by the representatives

and officials of the applicant-Citibank to the respondents-TLC
and WPL, they nerely gave assurances and no actua

nmeasures were undertaken by the respondents to sol ve such

conpl aints of the custoners. The applicant-Citibank indicated
various instances of breaches of the terns of the agreenent

whi ch were being repeatedly commtted by the respondents-

TLC and WPL that needed to be renedied, failing which the
applicant-Citibank stood in a position of incurring irreparable
| osses, loss of goodwill and reputation along with the
possibility of being subjected to various proceedings that were
bei ng threatened by the affected custonmers. The responses

dat ed 30. 04. 2006 and 04. 05. 2006 received fromthe lega

counsel of respondent No. 1-TLC indicated that the

respondents have found the Schene to be “over sold and

all egedly to be comrercially unviable to honour the

conmitrments and there was a clear indication in the said
responses of abdication on the part of the respondents-TLC

and WPL of their responsibilities and obligations ‘under the
agreenent inasnmuch as new conditions to performthe

obligations were set out which suggested paynent of further
amount which was de hors the ternms of the agreement itself:

It is also submtted that in the circunstances created by the
respondents-TLC and WPL, the applicant-Citibank videits

| etter dated 10.05.2006 i nforned the respondents-TLC and

WPL of the termination of their involvenent under the
agreement w.e.f. 10.05.2006 which was necessitated due to

the acts of om ssion and conm ssion on their part and

continued | oss of goodw Il and reputation of the applicant-
Citibank. The applicant-Citibank, subsequent to the

term nation of the involvenent of the respondents-TLC and

W PL under the agreenment, was conpelled to take the

renmedi al action of providing return air-tickets to its eligible
customers/card holders. In view of the failure of the
respondents- TLC and WPL to performtheir respective
obligations in terns of the agreenent and in order to resolve
the disputes, the applicant-Citibank issued a |egal notice
dated 15.07.2006 through its counsel to the respondents-TLC
and WPL, thereby invoking the provisions of Cause 10 of the
agreement dealing with the resolution of disputes which have
ari sen between the parties. The applicant-Ctibank in the said
noti ce suggested the nane of Hon'ble M. Justice S. P

Bharucha, Former Chief Justice of India, to act as the sole
Arbitrator.

8. In response to the legal notice dated 15.07.2006 of the
applicant-Citibank, respondent No. 1-TLC vide its
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conmuni cati on dated 14.08.2006 and respondent No. 2-WPL

vide its conmunication dated 11.08.2006 not only repudi ated
the claimof the applicant-Citibank, but also declined to accept
the nomination of Hon'ble M. Justice S. P. Bharucha, Forner
Chief Justice of India, as the sole Arbitrator. They
recommended the disputes to be referred to arbitration
conprising of three arbitrators, one nom nated by each of the
three parties to the agreenent. They proposed the nane of
Hon’ bl e M. Justice M H. Kania, Forner Chief Justice of

India, to be appointed as an Arbitrator.

9. In the above stated prem ses, the applicant-Citibank has
now filed the present application praying for the appoi ntnent
of sole Arbitrator in terns of the agreenment and the | aw.

10. In response to the application, respondent No. 1-TLC
submitted that the Scheme offered by the applicant-Citibank

to its qualified card nmenbers was not the Schenme contracted
for in the agreenent and, therefore, in any event there could
be no liability on respondent No.1-TLC for any all eged | oss or
danmage under the agreenent. It is stated that the application
i s not maintainable inasmuch-as no valid notice invoking
arbitration under Section 21 of the Act has at all been issued
and notice dated 15.07. 2006 does not even state as to what

are the |l osses alleged to have been suffered which the
applicant-Citibank seeks to claimin the arbitration

proceedi ngs. The said notice is very vague as no particul ar

di spute or claimis sought to be referred to and it does not
state what, if any, |osses were caused to the applicant as a
result of the alleged breach of the agreenment. It is also
submitted that the terns of the agreement are limted to the
provi sions of warranties, confidentiality, indemification
governing | aw and obligations of parties arising prior to the
expiration or termnation. There is novalid or binding
arbitration clause in existence on and with effect from

10. 05. 2006, i.e. the date of wongful repudiation of contract by
the applicant-Ctibank, which was accepted by the

respondents, therefore, there exists no dispute that needs
reference to the arbitration. It i's contended that the
respondents- TLC and WPL are separate and different

conpani es incorporated in different jurisdictions, wth

di fferent ownership and control and under no circunstances

can they be treated as one party. It is clarified that the
applicant-Citibank did not strictly incorporate the terns of
Appendi x-V to the agreement inits offer to its card nenbers,
but offered a Scheme in material variation wthout the consent
of respondent No. 1-TLC, a fact which came to its know edge
only after the offer was sent out by the applicant-Citibank
Further, it is stated that the conditions required for
satisfaction of Sections 11(5), 11(10) and 11(12) of the Act are
not satisfied by the applicant-Citibank and, therefore, on the
above-stated prem ses, the application is liable to be

di sm ssed

11. Shri T. R Ramachandran, Business Manager-Credit

Cards of the applicant-Citibank in rejoinder affidavit has
reiterated and reasserted the avernents made in the
arbitration application and repudi ated the defence pl eaded by
respondent No. 1-TLCin its counter affidavit. It is submtted
that notwi thstandi ng the obligations of the respondents-TLC
and WPL as provided for in the agreenment, they had

repeatedly refused to take action to correct the breaches of the
agreement as intimted by the applicant-Citibank. Further, in
the e-mai|l dated 21.04.2006 sent by M. Sean Langl ey
(Operations Director), foll owed by comunication dated
04. 05. 2006 sent through counsel, respondent No. 1-TLC had

of fered two "options" for proceeding, each of which would have
nodi fi ed substantially the prior agreement w thout addressing
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or correcting the breaches cited by the applicant-Ctibank, i.e.
failing to rectify their failure to provide return tickets to the
el igible custoners/card nmenbers as envi saged under the

agreenment and as such the offer in question per se

tantamunts to a fundamental breach of the agreement on the

part of the respondents-TLC and WPL. It is also stated that
irrespective of the nunber of the custoners who woul d have
redeemed their vouchers, in terns of Clause 7 and, in
particul ar, Appendix-1 to the agreenment, it was clearly the
responsibility of the respondents-TLC and WPL to ensure
fulfillment of the Scheme to the satisfaction of the custoners.

12. No counter has been filed by respondent No.2-WPL.

13. | have heard | earned counsel for the parties and perused
the record.

14. M. R S. Suri, |learned counsel appearing for the

appl i cant contended that Citibank had received various

conpl aints fromthousands of its eligible custoners indicating
series of deficiencies on the part of the respondents-TLC and
WPL in inplenentation of the Schene offering 'Free return
flight voucher’ and "World for free destinations’ to such

C tibank card--nenbers, who have fulfilled certain specified
criteria on selective domestic air routes in India and the
applicant-Citibank taking serious note of the said conplaints,
sent various communicati ons and repeatedly requested the
respondents-TLC and WPL to conply with the terns of the
agreenment, but both the respondents have failed to settle the
di spute amicably. ' He subnmitted that in order to save its
goodwi I I, reputation and hi gh standards of service and to
mtigate the damages directly resulting fromthe breach of the
terms of the agreenment, the applicant-Ctibank was conpell ed
to take the remedi al action of providing return-air tickets toits
el i gible custoners/card nmenbers, the expenses of which were,

of course, to be borne by both the respondents as provided in
the agreenment and the circunstances created by the
respondents- TLC and WPL manifestly provided grounds for

term nation of the agreenent under C ause 23 and having

i nvoked the arbitration Clause 10, the applicant-C tibank had
i ssued notices under Clause 24 to both the respondents
requesting themto resolve the disputes/differences under the
Act through a sole Arbitrator in terns of Section 10(2) of the
Act .

15. M. A K Ganguli, |earned Senior Advocate appearing on
behal f of respondent No.1-TLC, resisted the aforesaid

submi ssions of M. R S. Suri. According to M. Ganguli, the
applicant-C ti bank has nmade vague assertion of existence of

di spute and has not identified or pointed out as to what
exactly is the dispute or precise claim which has arisen for
invoking the arbitration clause, but despite the
conmuni cati ons and representati ons nmade by respondent

No. 1-TLC to the applicant-Citibank to spell out the disputes
which are referable to arbitration, no valid notice-invoking
arbitration clause has at all been issued to the respondent.
He submitted that notice dated 15.07.2006 issued by the
applicant-Citibank is vague as it does not state as to what are
the obligations which were breached and what, if any, |oss was
caused as a result of such alleged breaches to the applicant-
Ctibank. He next contended that the respondents-TLC and

WPL are separate and di fferent conpani es incorporated in
different jurisdictions, with different ownership and contro
and under no circumnstances can they be treated as one party

as contended by the applicant-Citibank. He finally prays for
the dismssal of the application. |n support of the subni ssion
that there nust be a precise dispute raised by the parties,
reliance is placed in the case of Major (Retd.) Inder Singh
Rekhi v. Del hi Devel opment Authority [(1988) 2 SCC 338]. |
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have t he advantage of going through the said judgnent in

which it is held by this Court that the existence of dispute is
essential for appointnment of an arbitrator under Section 8 or a
reference under Section 20 of the Arbitration Act, 1940. There
can be a dispute only when a claimis asserted by one party

and deni ed by other on whatever grounds. Mere failure or
inaction to pay does not lead to the inference of the existence
of dispute. Further, it is observed that whether in a particular
case a dispute has arisen or not has to be found out fromthe
facts and circunstances of the case. The proposition of lawis
wel | known and well-settled in the cited case but the said
deci si on does not fully advance the case of the respondents-
TLC and WPL, in any manner, in the facts and circunstances

of the present case.

16. M. Soli J. Sorabjee, |earned senior counsel appearing on
behal f of respondent No.2-WPL, has sought to support the
arguments of M. Ganguli- He made an alternative argunent

that if this Court is-inclined to accept the prayer of the
applicant-C tibank, then the dispute, if any, arising out of the
agreenment' _dated 04.10.2005 may be referred to an arbitra
tribunal conprising of three arbitrators and

sel ection/ appoi ntnent of the third arbitrator may be left to the
choice of the two naned arbitrators already nom nated by the
applicant-C tibank and the respondents-TLC and WPL jointly.

| amafraid to accept this submn ssion. A conposition of the
arbitral tribunal conprising of three arbitrators, in ny

consi dered opinion, is not necessary or expedient nor it can be
said to be fair and reasonable in thelarger interests of the
parti es because such an order may lead to burdening the

parties to bear extra anounts of nmoney in prosecuting the
arbitral proceedi ngs which as per the objectives of the Act are
| ess expensive and nore efficacious renmedy tothe parties to
settle their disputes.

17. In the backdrop of the above narrated factual situation
and respective contentions of the parties, the question that
arises for consideration of this Court is whether in view of the
various comuni cations followed by rem nders and | ega

noti ces sent by the applicant-Citibank to the respondents-TLC
and WPL whereby certain serious instances of conplaints

havi ng been received fromthe eligibl e custoners/card

menbers regarding deficiencies in services rendered to them
and ot her disputes/differences as set out in Appendix-11l-of the
agreenment and al so having failed to provide 'Free return flight
voucher’ in relation to "Fly for Sure" progranme in accordance
with the provisions of Appendix-1 to the agreenent, an
arbitration clause contained in the agreenent coul d be

i nvoked.

18. The tripartite agreement made by and entered into

bet ween the parties on 04.10.2005 is not in dispute. The
agreenment cane into force w.e.f. 01.10.2005 and was valid til
31.08. 2006, which could be extended by mutual consent on

such terms as parties nutually agree in witing as per C ause
3.1 of the agreenent. It appears fromthe record that
respondent No. 2-W PL approached the applicant-Gitibank and
expressed its keen desire to be appointed as the Fulfillnent
Agency for inplenentation of 'Free return flight voucher’ and
"World for Free destinations’ Schene of the applicant-Citibank
and providing related services to the custoners in terms of

Cl ause 4 of the agreement. Respondent No. 1-TLC had agreed
to ensure the performance by WPL of its obligations under
Clause 6 of the agreenent. 1In terns of Cause 8, on

representati on having been nade by the respondents to the
applicant-Citibank, the parties had entered into the agreenent
on exclusive basis on the ternms and conditions contained in
the Appendi x(s) and Encl osures attached and incorporated by
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reference as an integral part of the agreenent. In order to
appreciate the controversy in this matter, it is, therefore,
necessary to refer to the relevant clauses of the arbitration
agreenment in relation to the dispute or controversies arising
out of the said agreement. Clause 2.2 deals with "Services"
and C ause 2.3 defines "Free return flight voucher"”, whereas
"World for Free destinations" is defined in Cl ause 2. 4.

19. Clause 4 of the agreenent dealing with "Services" reads
as under: -

"4, WPL shall be liable and responsible

to provide services to the Citibank and its

customers in accordance with the

provi si ons of Appendi x-1 ‘hereto.

TLC shall be liable and responsible for

ensuring that WPL provides the services

to Citibank and its custoners.in

accordance with the provisions of this

Agr eenent i ncl uding Appendi x-1 hereto."

20. Clause 7 of ‘the Agreenent envi sages General obligation
of WPL and TLC
21. Clauses 7.1, 7.2 and 7.2.2 read as under: -

"7.1 WPL shall be solely responsible to
provi de services to Gtibank and its
customers in accordance with the
provi si ons of Appendi x-1. WPL shal
provide the effective services as per the
Appendi x-1 to the custonmers of Citibank
and act in the interest of both G tibank
and its customers. WPL hereby

indermi fies Citibank and shal |l keep
Ctibank safe, harm ess and indemified
from tine to tine and at all” tines
hereafter, fromand against (i) all loss,
harm and injury suffered or incurred by
Ctibank, (ii) all clainms, demands,
customer conpl aints, suits, actions

and/ or proceedings either civil or
crimnal in nature, nade or adopted
against Citibank and (iii) all costs,
charges and expenses suffered or

incurred by Citibank directly or indirectly
on account of or as a consequence of

WPL failing to fulfill any of its obligations
under this Agreenent and/or failing to
fulfill all or any of its responsibilities and

obl i gati ons under this Agreement and
Appendi x-1 hereto.

7.2 W PL and TLC hereby undertake to be
solely liable and responsible, to the
exclusion of Citibank, for all clains,
demands, disputes, suits, actions and/or
proceedi ngs either civil or crimnal in
nature arising out of non-fulfillnment of

any of their obligations or responsibilities
arising under this Agreenment and the
Appendi x-1 hereto.

7.2.2 \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

W PL shall be solely and absolutely
responsi ble for providing the Services and
for issuing the free return flight vouchers
in accordance with the provisions of
Appendi x-1, to the custoners of Citibank
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as also for ensuring that the carriers with
which it has entered into any

arrangenents in pursuance of this
Agreenent, strictly conply with their

obl i gations and accept the honour of al
return free flight vouchers issued to the
customers of Citibank in pursuance of

this Agreenent."

22. Clause 10 of the agreenent is the arbitration clause,
which is to the followi ng effect: -

"10. The parties hereby agree that any
controversy, claimor dispute arising out
of the interpretation, application or in
connection with this Agreenent which
cannot be resol ved ami cably, shall be
concl usively resolved by arbitration
under I ndian Arbitration and
Conciliation Act, 1996 and any
anmendnment's made thereto. The pl ace of
arbitration shall be Munbai® and the
arbitration shall be conducted in
Engl i sh | anguage only. This Agreenent
shal | be governed by Indian Laws and
shal | be anenabl e to the exclusive
jurisdiction of courts in Miunbai only."

23. Clause 23 deals with "Termination of the
Agreenent" and reads as under: -

"23. Term nation \026 Citi bank may

term nate this Agreenent upon 30 days’

prior notice to WPL and TLC in this

behal f.

In the event that either Citibank on the
one part and WPL and TLC on the other
part shall, at any tine during the term of
this Agreenent, commt any materia

breach of any requirenent, obligation and
covenant and warranty herein contai ned,
and shall fail to renedy such breach
within 7 (seven) days after witten notice
thereof, the other party(ies) nmay at
its/their discretion, and in addition to
any other renedy that m ght be avail able
in law or equity, terminate this

Agreenent by witten notice to such

ef f ect\ 005\ 005\ 005"

24, Cl ause 24 of the agreenent prescribes giving of notice by
ei ther party.

25. The obligations and responsibilities on the part of the
parties to the agreenment are incorporated in Appendi x-I, which
inter alia envisaged that respondent No. 2-WPL shall be liable
and responsi ble for ensuring that it would provide the required
services to the applicant-Citibank and its eligible
custoners/card nenbers in accordance with the terns of the
agreement. The satisfactory service to be rendered by the
respondents- TLC and WPL was the material obligation on

their part as per the ternms of the agreenent and it was a pre-
requisite condition that the applicant-Citibank would pay a
conmi ssion of cost of tickets in ternms of Appendix-11 to the
agreenment. Further, the respondents-TLC and WPL jointly

and severally undertook to indemify the applicant-Ci tibank
fromand agai nst all costs, charges and expenses suffered or
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incurred by the applicant-Citibank, directly or indirectly, on
account of or as a consequence of the respondents-TLC and

WPL failing to fulfill any of their responsibilities and
obligations under the agreenent read with Appendi x-1 thereto.
Under the "Fly for Sure" programre envisaged in the

agreement, 35,000 card nenbers of the applicant-Citibank

were found to be eligible to avail the opportunity of the 'Free
return flight voucher’ to be provided by respondents-TLC and
WPL. The applicant-Citibank forwarded the vouchers

conpleted by the eligible and interested card nenbers to
respondent No. 2-WPL in accordance with the procedure as
agreed by the parties. The vouchers/requests forwarded by

the applicant-Citibank were to be honoured by the

respondents jointly by conducting thenselves in a manner as
stipul ated under the agreenent, including issuing 'return air-
tickets’ towards any one of the three dates, for any one of the
three destinations, as indicated by the custoners. The
respondents- TLC and WPL could only have offered further or
other alternative dates or destinations to the customers and
35,000 card nenbers after having obtained their consent
towards such alterations. ~The material docunents placed on
record woul d show that the applicant-Ctibank requested the
respondents- TLC and WPL to conply with the terns of the
agreement in regard to the conplaints of eligible custoners

i ndicating series of deficiencies in services on the part of the
respondents-TLC and WPL. However, in spite of repeated
conmuni cati ons being sent by the representatives and officials
of the applicant-Ctibank to the respondents-TLC and W PL,
they nerely made assurances and no actual neasures were
undertaken by themto rectify their acts of om ssion and

conmi ssion. The applicant-C tibank in various

conmuni cati ons (copi es whereof are placed on record of these
proceedi ngs) including courier \026 e-mail notice dated

10. 05. 2006 (Annexure A-8) has given specific instances of

di sputes and di fferences that have arisen between the
applicant-C ti bank on the one hand and the respondents-TLC
and WPL on the other hand which are to be resol ved by the
arbitral tribunal in terms of the arbitration Cause 10 of the
agreenment. Legal notice dated 15.07.2006 (copy Annexure A-

9) as envi saged under the agreement and the provisions of the
Act has been issued by the legal firmaof the applicant-C tibank
to the respondents-TLC and W PL suggesti ng the nanme of

Hon’ bl e M. Justice S. P. Bharucha, Forner Chief Justice of

India, to be appointed as the sole Arbitrator. |In response
thereto, respondent No.2-WPL vide registered A D. \026 fax - e-
mail - courier dated 11.08.2006 denied all the allegations of

the applicant-Citibank averred in the said conmunications

and notice dated 15.07.2006. Respondent No.2-WPL al so

stated that all the alleged allegations nade in the notice or
nmade by way of any prior correspondence shall be dealt with

by it by way of a conprehensive reply or by way of “a counter
claim if any arbitration proceedings are likely to be initiated
by the applicant-Citibank. Respondent No.2-WPL, however
recommended that the disputes be referred to an arbitra
tribunal conprising of three arbitrators to be nom nated by al
the three parties to the agreenent, nanely, the applicant-
Citibank and the respondents-TLC and WPL respectively.
Respondent No.2-WPL, however, nom nated Hon'ble M.

Justice M H. Kania, Former Chief Justice of India, as its

nom nee.

26. Respondent No. 1-TLCin its reply dated 14.08.2006 to

the notice dated 15.07.2006 sent by the Solicitors on behal f of
the applicant-Ctibank, denied the unsubstantiated allegations
of non-fulfillment or breach of any obligation by it under the
agreement dated 04.10.2005 entered into between the parties.
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In reply, respondent No. 1-TLC states that notice invoking an
arbitration is not valid as the sane does not conply with the
requi renment of Section 21 of the Act applicable in India as it is
conpl etely unclear fromthe contents of the notice as to what

di sputes the applicant-Citibank has sought to be referred to
the arbitration and the applicant-Gtibank first should provide
gquantification of its alleged clains and di sputes. However,
respondent No.1- TLC agrees to the suggestion of respondent

No. 2-WPL for appointment of arbitral tribunal conprising of
three nenbers, one each to be appointed by the parties to the
agr eenent .

27. As noticed above, the disputes arising out of the
arbitration agreenent between the parties are covered under

the definition of "international comercial arbitration” in
terns of Section 2(f) of the Act. The parties have entered into
an arbitration agreenent as provided under Section 7 of the
Act. Section 10(1) of the Act provides that the parties are at
liberty to determ ne the nunmber of arbitrators provided such
nunber shall not be an even number. |n default of

determ nation referred to in-sub-section (1), the arbitra
tribunal shall consist of a sole arbitrator in ternms of Section
10(2) of the Act. Section 21 of the Act |ays down that unless
ot herwi se agreed by the parties, the arbitral proceedings in
respect of a particul ar di spute would commence on the date

on which a request for that dispute to be referred to
arbitration is received by the respondent.

28. The contract is a commercial docunment -and nust be
interpreted in a manner to give efficacy to the contract rather
than to invalidate it. Narrow technical approach is not proper
The above-extracted Clause 10 of ‘the arbitration inports in
itself all disputes and the arbitration agreenent cannot be said
to be as vague or uncertain as to be unenforceable. " In Cause
10 of the agreenent, the words "any controversy, claimor

di spute arising out of the interpretation, application or in
connection with this agreement which cannot be resol ved

am cabl y" could enbrace within its fold all matter which can
legitimately arise in connection with the agreenent. The
arbitration clause does not put any cap on the powers of the
arbitrator to decide any particular claimor counter claim the
details of which shall be subnitted by the parties in their

pl eadi ngs before the arbitrator. The words contained in

Cl ause 10 are wi de enough and as the question turned upon

the true interpretation of the contract and the parties have to
take recourse to the contract to establish their claimand
counter claim if any, having regard to the fact that the

exi stence of an agreenment is not denied and that there has

been an assertion of claimby the applicant-Citibank in the
forns of letters and notices issued to the respondents and
responses of TLC and WPL thereto, the natter woul d be
arbitrable. The conduct of the respondents-TLC and W PL

woul d show t hat on recei pt of the comunications and notices

of the applicant-Ctibank, the sane were not rejected outright
by them The existence of arbitration agreenent was accepted
and the matter, if any, was suggested to be referred to an
arbitral tribunal of three nmenbers, one to be appointed by

each party.

29. In view of the instances of breaches of the terns and
conditions of the relevant clauses of the agreenment coupl ed
with the breaches of specific obligations and responsibilities
contained in the Appendi x(s) and Encl osures attached and

i ncorporated by reference as an integral part of the agreenent
and having regard to the words used in Cl ause 10 of the
agreenment and having regard to the fact that the parties have
failed to determ ne an even nunber of arbitrators as per the
provi sions of Section 10(1) of the Act, the requirenment of
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Section 10(2) of the Act is fully attracted in the present
proceedi ngs, in other words, the arbitrati on agreenment deened
to be one providing for a sole arbitrator.

30. In the above-said circunstances, taking into

consi deration the fact that the disputes and differences
between the parties emanating fromthe contract are required

to be resolved through arbitration, Honble Ms. Justice Sujata
V. Manohar, retired Judge of this Court, is hereby appointed

to act as a sole Arbitrator.

31. The Arbitration Application, accordingly, stands di sposed
of. There will be no order as to costs.




