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CASE NO. :
Appeal (civil) 5066 of 2007

PETI TI ONER
A Lewis & Anr. etc

RESPONDENT:
M T. Ramanmurthy & O's

DATE OF JUDGVENT: 31/10/2007

BENCH
Tarun Chatterjee & P. Sathasi vam

JUDGVENT:

JUDGVENT

(Arising out of SLP (C) No. 19240 OF 2006)
P. Sat hasivam J.

1) Leave granted.

2) This appeal is directed against the final judgnent
dat ed 13. 07. 2006 passed by the Hi gh Court of Karnataka at
Bangalore in R F. AL 'Nos. 827 and 718 of 2000 whereby the

Hi gh Court dism ssed the appeals preferred by the
appel | ant s.

BRI EF FACTS:

3) The appellants fil ed the above appeal seeking
decl arati on of ownership over the suit property with
recovery of possession and nmesne profits. The suit property
in question is in respect of two different portions of

prem ses bearing No. 26, Ni ssan Huts, Austin Town,

Bangal ore which originally belonged to Miniyappa,

respondent No.3 herein (since deceased).  On 23.12.1982, a
regi stered sal e deed was executed by respondent No.3

herein in favour of respondent No.1l. Respondent No.1

i ssued a notice to respondent No.3 and the other occupants
of the suit property for handi ng over possession of the suit
property. A reply was sent by counsel on behal f of

Def endant No.1 in each suit claimng that the sale deed

pl eaded by respondent No. 1 was not genui ne and

contendi ng that respondent No.3 had entered into an
agreenment of sale on 04.10.1982 in respect of the said suit
property in favour of the appellants herein for a sale

consi deration of Rs.14,000/-. It was also stated that an
amount of Rs. 10, 000/- had al ready been paid as part of

sal e consi derati on and actual possession was al sodelivered
to the said purchasers in part perfornmance of the agreenent
to sell. Theref ore, Respondent No.1 herein filed two suits
bearing O S. No. 10607 of 1985 and O S. No. 10609 of 1985

on the file of the XXVIIl Additional Cty Cvil and Sessions
Judge, Mayo Hall at Bangalore claimng that he is the

absol ute owner of the suit schedul e property and for
possession fromfirst defendant, respondent No.2 herein
along with nmesne profits. By comon judgnent, the

| earned trial Judge decreed the suits declaring respondent
No.1l herein, as the owner of the suit schedul e property and
directed the appellants herein to deliver possession of the
suit property to the plaintiff within six nmonths fromthe
date of the receipt of the order and al so directed that the
plaintiff is entitled to mesne profits from 10.7.1985 and a
further direction was also given to initiate an enquiry for
determ nation of nesne profits under Order XX Rule 12

C.P.C. Challenging the said judgnent, defendant Nos. 3 &

4, appellants herein, filed R F. A Nos. 827 and 718 of 2000
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and defendant No.2, respondent No.3 herein, filed R F. A

Nos. 730 and 830 of 2000 before the High Court. The High
Court dism ssed all the four appeals with costs and directed
def endant Nos. 1, 3 and 4 to hand over vacant possession of
the suit property within six nonths. Aggrieved by the
judgrent in R F. A Nos. 827 and 718 of 2000, this appea

has been preferred by way of special |eave before this Court.
4) We heard M. S. Balaji, |earned counsel for the
appel lants and M. K K. Mani, |earned counsel for the
respondents and perused all the relevant materials and
records filed in this Court.

5) Learned counsel for the appellants mainly
contended that the High Court commtted an error in

di smissing their appeals on the ground that Ex.D 1

Agreenent to sell dated 04.10.1982 is antedated. According
to him in view of the fact that it was not the case of the
contesting respondents herein, the Hi gh Court ought not to
have reversed the finding of the fact in the appeal. On the
ot her hand, | earned counsel appearing for the contesting
respondents, after taking us through the entire materials

i ncl udi ng-the pl eadi ngs of “both the parties, conclusion of
the trial Judge and the decision arrived at by the High
Court, submitted that thereis no valid ground for
interference. In view of the assertion of the counsel for the
appel l ants, we have carefully perused the judgnent of the

Hi gh Court as well as the other materials. It is true that the
H gh Court in para 21 of its judgnment has concl uded

\ 023consi dering these factors, | amof the opinion that this
document, Ex.D-1 nust have cone into existence subsequent

to the sale deed to defeat the rights of the plaintiff and,
therefore, Additional issue No.5 in each case has to be
answered in the negative.\024 First of all, thereis no specific
finding either by the trial Court or by the H gh Court to the
effect that Ex.D-1 Agreenent to sell is antedated. On the

ot her hand, the trial Court as well as the H gh Court

consi dered the claimof the plaintiffs based on Ex.P-1 dated
23.12.1982 as well as the defence of the contesting

def endants based on agreenent of sale dated 04.10.1982.

6) As rightly pointed out by the H gh Court, the
exi stence of right to claimprotection under Section 53-A of
the Transfer of Property Act would not be available if the
transferee just kept quiet and remai ned passive w thout
taking effective steps. Further, he nust also performhis
part of the contract and convey his willingness. On the

ot her hand, the factual finding is that there was no
intimation by defendant Nos. 3 and 4 to performtheir part

of contract to claimprotection of Section 53-A of the
Transfer of Property Act. Likew se, as rightly concluded by
the courts below, there is no material to show that the
plaintiff had notice of agreement of sale Ex.D- 1 in favour of
def endant Nos. 3 and 4. The concl usion of the H gh Court
that defendant Nos. 3 and 4 or even defendant No.1l who

clains through themare not entitled to protection of

Section 53-A of the Transfer of Property Act is acceptable
and the argunent contrary to the said conclusion is |iable

to be rejected.

7) As rightly pointed out, the sale deed executed by the
second defendant in favour of the plaintiff is not only a
regi stered docunent but the plaintiff apart fromoffering his
evi dence, has al so exam ned the scribe of the document and
both the courts below rightly found that Ex.P-1 has been
proved in accordance with law. It is not in dispute that
Ex.D-1 is an unregistered docunent. It is also not in

di spute that the said docunment has not been produced unti

def endant Nos. 3 and 4 were inpl eaded. Considering the
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evi dence and of the claimthat second defendant was in

need of noney for discharging his antecedent debts and for
fam |y maintenance etc., both the Courts disbelieved his
version and rightly concluded it was highly doubtful that

the agreement of sale had been executed by himprior to the
sale deed. Only after analyzing all the above-nentioned

mat eri al aspects, the High Court has rightly concl uded that
Ex. D-1 nust have cone into existence subsequent to the

sale deed in order to defeat the rights of the plaintiff. |If the
Hi gh Court dismissed the appeal based on the only reason

as argued by | earned counsel for the appellants, it would be
appropriate to remt it to the H gh Court for fresh di sposa
on all aspects. However, as observed earlier, the H gh Court
as the first appellate court analyzed the entire evidence and
concl uded that the plaintiff had proved that the sale deed
had been executed in his favour by Defendant No.2 under

Ex. P-1, consequently confirmed the decision of the tria

Court in decreeing the suits as prayed for. W are in entire
agreenment ‘with the said conclusion and unable to accept

the argunent of learned counsel for the appellants.

8) In the light of the above di scussion, the appea
and is dismissed. No costs.

fails




