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Leave granted.

"What is the effect of substituted Section 15 introduced by the
Haryana Amendment Act, 1995 (hereinafter referred to as the
Amendi ng Act 1995) in the parent Act i.e. The Punjab Pre-enption
Act (hereinafter referred to as the parent Act) as applicable to the
State of Haryana whereby the right of a co-sharer to pre-enpt a sale
has been taken away during the pendency of an appeal filed agai nst a
judgrment of the High Court affirm ng the decree passed by the tria
Court in a preenption suit".

That is the short question which we are required to answer i n
this group of appeals which has cone on reference before us.

When Civil Appeal No.4680/93 canme up for hearing before a

Bench of this Court, the Bench, on the question of the effect of /the
amendment made in 1995 in the parent Act, found that there is

conflict in the viewtaken in the decisions of two three-Judges’ Bench
of this Court ,which are Didar Singh etc. etc. vs. Ishar Singh (dead) by
Lrs. etc. etc. [1995 (1) Scale 1] (wherein it was held that in a suit for
pre-enption, the pre-enptor nust prove his right to preenpt upto the
date of decree of the first court and any | oss of right or subsequent
change in law after the date of adjudication of the suit and during
pendency of appeal would not affect the decree of the first court ) and
Ramilal & Os. etc. vs. Chisa Rametc. [JT 1996 (2) SC 649]

(wherein it was laid down that appeal being continuation of the suit,
the right to claimpre-enption nust be avail able on the date when the
decree is made and is finally to be affirned or needs to be nodified at
the time of disposal of the appeal therefrom and since the Anendi ng

Act canme into force during pendency of appeal, the right and renedy

of the plaintiff stood extinguished and as a result suit nust fail.) In
order to resolve the conflict between the aforesaid two decisions
rendered by two different Benches, the Bench referred the appeal for
deci si on by a Bench of five Judges. It isin this way, the matter has
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cone before us.

Si nce common question of lawis involved in this group of
appeal s, we would notice the facts which have given rise to G vi
Appeal No. 4680/ 1993.

The def endant s/ appel | ants herein purchased | and neasuri ng 54

Kanal s, situated in village Rithal Phogat, being 1/2 share of the |and of
Khewat s Nos. 204, 205 and 206, neasuring 108 Kanals for a sum of

Rs. 84,000/- fromvendors viz., Bharpai, Chhoto and Pyari -

daught ers of Bhagwana vi de sal e deed dated 17.7.1985. The
plaintiffs/respondents herein clained preferential right to pre-enpt the
sal e in favour of defendant-appellants on the ground that they are co-
sharers by nmeans of a civil suit laid before the Sub-Judge, 1st d ass,
Gohana. |In the said suit, issues were franed and the trial court
decided all the issues in favour of the plaintiffs/respondents and
consequently on 30.5.1990 the suit was decreed. The respondents

after passing of the decree by the court of the first instance deposited
the purchase noney as required under Order 20 rule 14 CPC. The

appeal preferred by the appellants before the first appellate court and
the second appeal before the H-gh Court were disnissed and the

decree of the trial court was affirmed. The appellants thereafter
preferred this appeal by way of special |eave petition. During

pendency of the appeal, Section 15(1)(b) of parent Act, on the basis of
which the suit was/filed by the plaintiffs/respondents was anended

and was substituted by new Section 15 whereby the right of a co-
sharer to preenpt a sale was taken away.  The substituted Section 15

of the Act runs as under

"15. Right of pre-enption to vest in tenant.
The right of pre-enption in respect of sale of
agricultural land and village inmovable
property shall vest in tenant who hol ds

under tenancy of the vendor or vendors of

the land or property sold or a part thereof."”

Learned counsel appearing for the appellants, onthe strength of

the decision of this Court in Ranjilal v. Giisa Ram(supra) and the
amendi ng Act of 1995 urged that the right of a co-sharer to pre-enpt
sal e havi ng been extingui shed by substituted Section 15 of the Act,

the appeal being continuation of the suit, this Court is conpetent to
take into account the |legislative changes and in that event the
plaintiff-respondents suit nust fail. Secondly it was wurged that the
amendi ng Act being declaratory in nature, it has retrospective effect
and consequently, whatever the right a co-sharer had on the date of
decree of the Court of first instance stood extinguished after the
amendi ng Act cane into force. The third contention was that in any
event, the anending Act being beneficial |egislation passed for

general good of citizens, this Court while construing new substituted
Section 15 is required to apply rule of benevolent construction and in
that event amendi ng Act woul d have retroactive operation. On the

ot her hand the contention of respondents’ counsel is that ina suit for
pre-enption a clainmant has to prove his right on the date of the decree
of the first court and loss of right after the date of decree by an act
beyond his control or subsequent change in |aw did not effect his
claimin the suit and, therefore, the amending Act subsequent to the
date of decree of the first court has no effect on the maintainability of

the suit. 1t was also contended that assum ng the appeal being
continuation of the suit, the amendi ng Act having no retrospective
operation does not effect the decree of the first instance court. It was

al so urged that in view of provisions of Order 20 rule 14 CPC the title
to the property had al ready been passed on to the claimant on deposit
of purchase noney and, therefore, the amending Act does not affect
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the title acquired by the claimnt.

On the argunments of |earned counsel of the parties the questions

that arise for consideration are : (i) whether the appeal being
continuation of the suit, the amendnent in Section 15 of the parent

Act whereby the right of a co-sharer to pre-enpt a sale has been taken
away during the pendency of the appeal would effect the

mai ntai nability of the suit and the rights of a co-sharer and (ii)

whet her the Amending Act has retrospective operation so as to affect
the rights of parties in litigation.

Learned counsel for the parties in support of their arguments

relied upon nunber of decisions rendered by Privy Council, Federa

Court, this Court and various other H gh Courts. |n order to have
conplete picture of the views expressed in these decisions and

thereafter to arrive at the conclusion, it is appropriate to categorise the
decisions cited at the Bar which shall hereinafter be referred as first,
second and third categories of decisions. The first category of

deci sions ‘are those wherein the view of |aw expressed is that in a suit
for pre-enption, the pre-enptor nust possess his right to pre-enpt

right fromthe date of sale till the date of decree of the first Court, and
loss of that right after the date of decree either by own act, or an act
beyond his control or by any subsequent change in |egislation which

i s prospective in operation during pendency of the appeal filed against
the decree of the court of first instance would not affect the right of
preemptor. Second category of decisions deals with the cases where

right of a preenptor was taken away after the date of decree of the

first court and during pendency of the appeal by statutory enact nment

whi ch had retroactive operation. ~ I'n such cases it was held that the
appel l ate Court is competent to take into account |egislative changes
which are retrospective and accordingly affect the rights of the parties
tothe litigation. The decisions in third category of cases are those
where it has been held that appeal being continuation of suit, the right
to pre-enpt a sale nmust be avail able on the date when the decree is

made and is finally to be affirmed or needs to be nodified at the tine

of disposal of appeal and in case of |oss of right by |egislative changes
during pendency of appeal, the suit for pre-enption nust fail

The first case in the first category of decisions is judgnment by

Al'l ahabad Hi gh Court in Sakina Bibi vs. Amran and others [1888

ILR (10) Allahabad 472] wherein it was held that a court of appeal is
required to see what was the decree which the court of first instance
shoul d have passed, and if the court of first instance wongly

di smssed the claim the plaintiff cannot be prejudiced by her share
havi ng been subsequently sold in execution of a decreein another suit:
Such a sale would not affect the preenptor’s right to maintain the
decree if she had obtained the decree in her favour in the court of first
instance. |In short, the view of the Court was (that the right of pre-
enption has to be found which existed on the date of the decree and

any subsequent sale of the land in execution proceedi ngs during
pendency of the appeal would not affect the naintainability of the

suit. In Baldeo Msir vs. Ram Lagan Shukul [1923 ILR (45)

Al | ahabad 709], it was laid down that what is to be seen is whether

the pre-emptor has the right on the date of the decree of the first
Court. Any subsequent change of right during pendency of the appea
woul d not affect the right of the pre-enptor. In Hans Nath and others
vs. Ragho Prasad Singh [59 The Law Reports (Indian Appeals) 138],

the Privy Council follow ng the decision in Baldeo Msir vs. Ram

Lagan Shukul (supra) held, that a pre-enptor’s claimmay be

defeated by losing his preferential qualification to pre-enpt after the
sale and at any tine before the adjudication of the suit. 1In short, it
was held that a pre-enptor nust have the right to pre-enpt on the date
of sale, on the date of filing of the suit and on the date of passing of
the decree by the trial court. This decision by the Privy Counci
related to the right of preenption prevailing in the then Agra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

19

Provi nce, but the sane was followed and applied in the then

undi vi ded Punjab before partition of the country by the Lahore Hi gh
Court in Madho Singh vs. Lt. James R R S. Kinner [1942 |LR(23)

Lahore 155] and Zahur Din and another vs. Jalal Din Noor

Mohamad and others [ 1944 | LR (25) Lahore 443]. In both the

cases, two Full Benches of Lahore Hi gh Court held that it is not
possible to extend the date by which a vendee in a pre-enption suit

may i nprove his status beyond the date of litigation of the suit by the
court of first instance and he cannot, therefore, by inproving his
position during pendency of the appeal defeat the right of the pre-
enptor. In Ranmji Lal & anr. vs. State of Punjab & ors. [1966 |ILR 19
(2) Punjab 125] it was held that preenptor nust have his qualification
to preenpt on the date of sale, on the date of institution of the suit and
on the date of decree of the trial Court. The preenptor nust naintain
his qualification to preenpt on the date of decree of the first court
only and any subsequent |oss of qualification by preenptor by his

own act or by an act beyond his control does not affect the

mai ntainability of the suit. |In Bhagwan Das (d) by Lrs. & ors. vs.
Chet Ram [1971 (2) SCR 640] a Bench of three Judges of this Court

hel d that a preenptor nust nmaintain his qualification to preenpt upto
the date of decree for possessi on by preenption. This decision
approved the decision of Full ‘Bench rendered by Punjab & Haryana

High Court in Ranji Lal vs. State of Punjab (supra). In R khi Ram &
anr. vs. Ram Kumar & ors. [1975 (2) SCC 318] a Bench of three

Judges of this Court reiterated that a pre-enptor who clains the right
to pre-enpt the sale on the date of the sale nust continue to possess
that right till the date of the decree. ~If the claimant |oses that right
bef ore passing of the decree, no decree for pre-enption can be granted
by the Court even though he may have had such right on the date of

the suit. 1In Didar Singh vs. -1shar Singh(supra) a Bench of three
Judges of this Court laid dowmm that in a suit for pre-enption, the
claimant nust prove that his right to pre-enpt is subsisted till the date

of the decree of the First Court and the loss of right after the date of
the decree by an act beyond his control or by statutory intervention
during pendency of the appeal against the decree of the trial Court

woul d not disentitle the claimant to maintain his claimof preenption

al ready exercised and decreed. ln this case again decision by a Ful

Bench of Punjab & Haryana Hi gh Court in Ranji Lal vs. State of

Punj ab (supra) was approved.

An anal ysis of the aforesaid decisions referred to in first
category of decisions, the |egal principles that energe are these:

1. The pre-enptor nust have the right to pre-enpt on the date of
sale, on the date of filing of the suit and on the date of passing
of the decree by the Court of the first instance only.

2. The pre-emptor who claims the right to pre-enpt the sale on
the date of the sale nust prove that such right continued to
subsist till the passing of the decree of the first court. [If the
claimant | oses that right or a vendee inproves his right equal or
above the right of the claimnt before the adjudication of suit,
the suit for pre-enption nust fail

3. A pre-enptor who has a right to preenpt a sale on the date of
institution of the suit and on the date of passing of decree, the
| oss of such right subsequent to the decree of the first court
would not affect his right or maintainability of the suit for pre-
enpti on.

4. A pre-enptor who after proving his right on the date of sale, on
the date of filing the suit and on the date of passing of the
decree by the first court, has obtained a decree for preenption

by the Court of first instance, such right cannot be taken away

by subsequent |egislation during pendency of the appeal filed

agai nst the decree unl ess such | egislation has retrospective
operation.
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Conming to the second category of decisions it may be noted that

while the view of law laid down in first category of decisions held the
field, the Federal Court in the case of Lachneshwar Prasad Shukul &
Os. vs. Keshwar Lal Chaudhuri & Ors. [AIR 1941 Federal Court 5]
while interpreting Section 7 of the Bi har Mney-|enders Act, 1939

whi ch was found retrospective held that once the decree of the Hi gh
Court had been appeal ed agai nst, the matter becones sub-judice again
and thereafter the appellate Court had seisin of the whole case, though
for certain purposes, e.g., execution, the decree was regarded as fina
and the Courts below retained jurisdiction. The principle of law laid
down by the Federal Court has to be understood in the context of the
provi sions of the Act which the | earned Judges were interpreting. The
view taken in Lachmeshwar '« Prasad Shukul & Ors. Vs. Keshwar La
Chaudhuri (supra) was followed in RamLal vs. Raja Ram & anr

[ 1960 Punjab Law Reporter 291]. The Hi gh Court was of the view

that appeal being continuation of original proceedings and re-hearing
the suit, the amendi ng Act being retrospective has to be taken into
consi deration and given effect to not only in the fresh suit filed or suit
pendi ng but also incases where appeal is pending and not decided. 1In
nut -shell, the H-gh Court was of the view that appeal being
continuation of a suit, the appellate court is entitled to take into
account the change in | aw which is retrospective. The decision of
Punj ab & Haryana Hi gh-Court-in RamLal vs. Raja Ram (supra) was
approved in Ram Sarup Vs. Minshi & ors. [1963 (3) SCR 858]. A
Constitution Bench/of this Court in Ram Sarup case (supra) held that
Section 31 of anending Act 10 of 1960 being retrospective, the right
to pre-enpt a sale which had accrued before conming into force of the
amendi ng Act stood defeated. The Constitution Bench also noted and
expl ai ned that in Lachneshwar Prasad Shukul vs. Keshwar La

(supra), the Federal Court was construing Section 7 of the Bihar
Money- 1| enders Act which had retrospective operation

The decision in Ram Sarup vs. Minshi (supra) was foll owed

by another Constitution Bench of this Court in Amr Singh & Anr. vs.
Ram Singh & Ors. [1963 (3) SCR 884] wherein, this Court while
interpreting section 31 introduced by the Punjab Amending Act 1960
reiterated that retrospective operation of section 31 necessarily

i nvol ves effect being given to the substantive provisions of anended
section 15 by the appellate court, whether the appeal before it is one
agai nst a decree granting preenption or one refusing that relief.

The | egal position that emerges on review of the second

category of decisions is that the appeal being continuation of suit the
appel l ate court is required to give effect to any change-in | aw which
has retrospective effect.

We shall now proceed to notice the third category of decisions

cited at the Bar. The first decision in this category of cases is decision
in Karan Singh & Ors. vs. Bhagwan Singh (dead) by L.Rs. & ors.

[1996 (7) SCC 559] wherein it was held that an appeal being
continuation of the suit, the right to claimpreenption nust be

avail abl e on the date when the decree is finally to be affirmed and
needs to be nodified at the time of disposal of the appeal and since
substituted Section 15 of the Act came into force during pendency of
the appeal, the right and renedy of the preenptor stood extinguished.
This decision was followed in Ranjilal vs. Ghisa Ram (supra)

wherein it was held that since substituted section 15 introduced by
amendi ng Act of 1995 having cone into force during pendency of

appeal which is continuation of the suit, the right and remedy of the
plaintiff stood extinguished and as a result of which the suit for pre-
enption was not nmintainabl e.

The legal principle that energes out of the aforesaid decisions
is that an appeal being continuation of suit, the right to pre-enpt nust
be avail able on the date when the decree is nade and is finally to be
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affirmed or needs to be nodified at the time of disposal of the appea
and where right and renedy of plaintiff has been taken away
statutorily during pendency of appeal, the suit must fail

After having heard counsel for the parties and carefully gone

into the decisions cited at the Bar we are in respectful agreenent with
the statenment of |aw expressed in the first and second categories of
deci sions. However, we regret to express of our disagreenment with

the decisions in third category of decisions for the reasons hereinafter
st at ed.

In nodern time, the right of pre-enption based on statutes is

very much a nmaligned |aw.  During hearing of these appeals such

ri ghts have been characterised as feudal, archaic and outnbded and

so on. But its origin which was based on custom and subsequently

codi fied was out of necessity of the then village comunity and

society for its preservation, integrity and mai ntenance of peace and
security.  In changed circunstances, right of pre-enption may be

cal l ed outnoded, but so long it is statutorily recognised, it has to be
given the sanme treatnent as any other | aw deserves. The right of pre-
enption of a co-sharer is an incident of property attached to the |and
itself. It is some sort of encunbrance carrying with the |Iand which
can be enforced by or against the co-owner of the land. The main

obj ect behind the right of pre-enption either based on custom or
statutory lawis to be prevent intrusion of stranger into the famly
hol di ng or property. / A co-sharer under 1 aw of pre-enption has right

to substitute himself in place of stranger in respect of portion of the
property purchased by hi m neani ng thereby where a co-sharer

transfers his share in holding, the other co-sharer has right to veto
such transfer and thereby prevent the stranger from acquiring the
holding in an area where | aw of pre-enption prevails. Such a right at
present may be characterised as archaic, feudal and out-noded but

this was law for nearly two centuries either based on custom or
statutory law. It is in this backgroundthe right of pre-enption under
statutory |l aw has been held to be mandatory and not mere

di scretionary. The Court has no option but to grant decree of pre-
enption where there is a sale of a property by another co-sharer

And for that reason the Courts consistently have taken vi ew that

where there is a sale of holding or property by a co-sharer, the right
of a pre-enption is required to be settled at the earliest either on pre-
enptor’s proving his qualification to pre-enpt on-the date of the sale,
on the date of filing of suit, and on the date of the decree of the Court
of the first instance or vendee inproving his status till the

adj udi cation of suit for pre-enption and after adjudication of suit any
| oss of qualification by the pre-enptor or vendee inproving his status
equal or above to right of pre-enptor is of no consequence. In Zahur
Din vs. Jalal Din (supra) a full Bench of Lahore H gh Court while
expressing necessity for settlenent of rights of the parties at the
earliest, held thus:

"It seens to be essential that a |ine should be
drawn at some stage when the race between

a pre-enptor and a vendee ought to come to

an end and after having the well-known

| andmark of the date of the sale behind - as
one now must - the farthest limt that can be
granted to a vendee is that of the tinme of

adj udi cation of the suit by the trial court."

(enphasi s suppl i ed)
As noticed earlier, in Hans Nath vs. Ragho Prasad Si ngh

(supra) Privy Council held that a pre-enptor to maintain a suit for pre-
enption is required to prove his right of pre-enption on three
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i nportant dates. The clai nant nust possess right of pre-enption on

the date of sale. The claimnt nust possess the sane right on the date
when the suit is instituted and that right should continue to exist on
the date of adjudication of the suit. However, it is matter of no
consequence whether the trial court decrees or dismisses the suit. It
has al so been the consistent view of Privy Council and various Hi gh
Courts that a pre-enmptor nust possess qualification to pre-enpt a sale
on the date of decree of the Court of first instance only for

mai ntai nability of the suit although it is inmaterial that pre-enptor

| ooses the right of pre-enption after the adjudication of suit either by
his own act or vendee inproving his status equal to pre-enptor during
pendency of appeal filed against the decree of the trial court. This
view of law is in consonance with the object behind the right of pre-
enption and held the field for over a century with which we are in
respectful agreenment, as nothing has been shown to us which nmay
persuade us to take a contrary view and disturb the settled | aw

It was argued by | earned counsel for the appellant that an
appeal being continuation of suit, the appellate court is required to
noti ce and consi der the subsequent event, nanely, |oss of qualification

by the pre-enptor during pendency of an appeal. In fact, argunent is
that where a co-sharer looses the right to pre-enpt during pendency of
appeal the pre-emptor’s suit nust fail. It is no doubt true that in

certain context an appeal is continuation of suit and appellate court is
rehearing the suit, but such w de appellate power has not shown to be
exercised to affect the vested right of a pre-enptor. It is not disputed
that a claimant’s right to get the property-in preference to the vendee
is an inchoate one upto the date of adjudicatiion of the suit but it
becomes effective as soon as a decree is passed in his favour. Order

20 sub-rule (1) of Rule 14 CPC provides that where a court decrees a
claimto pre-enpt in respect of a particular sale of property and a
decree hol der has deposited the purchase nobney along with the cost of
the suit in the Court, the vendee is required to deliver possession of
the property to the decree holder and title to the property stands
transferred in favour of clainmant. In view of said provision, on
deposit of purchase noney in the Court by the claimnt the right and
title to the property vest in pre<enptor and it becones vested right of
the pre-enptor. The right of pre-enption prior to'decree may be weak
but after it becomes vested right, it can only be taken away by known
met hod of law. The loss of qualification of pre-enptor or vendee
acquiring status above to pre-enptor during pendency of appea

cannot be allowed to influence the Court as a Court of Appeal is

mai nly concerned with the correctness of the judgnent rendered by

the Court of first instance. As earlier noticed that anappellate court is
entitled to take into consideration subsequent event taking place

during pendency of appeal and a Court in an appropriate case permts
amendnment of plaint or witten statement as the case may be but such
amendnent is permtted in order to avoid nmultiplicity of proceeding

and not where such anendment causes prejudice to the plaintiff’'s

vested right rendering himw thout renedy. It is thus only those

events which have taken place or rights of the parties prior to

adj udi cation of pre-enption suit and which the trial court was entitled
to di spose of, can only be taken into consideration by the appellate
court. We find support of our view from decision in Sakina Bibi /vs.

Am ran (supra) wherein the H gh Court of Allahabad held that a Court

of Appeal was only required to see whether the trial court had

wrongly disnmissed the claimof pre-enptor and it is irrelevant that
during the pendency of appeal |and was sold in an execution

proceeding in another suit. 1In a pre-enption case where an appeal is
filed agai nst the decree of court of first instance, the scope of appeal is
confined to the question whether the decision of the trial court 1is
correct or not. This being the | egal position which held the field for
over a century any subsequent event taking place during pendency of
appeal cannot be allowed to be taken into consideration by the

appel | ate court otherwise it may di splace the case of a pre-enptor.
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It was next contended on behal f of appellants that the view of

law (i) that subsequent event taking place or change in |law during the
pendency of appeal filed against the decree in a pre-enption suit

cannot be | ooked into by the appellate court and that (ii) all that is
required to be seen by the appellate court whether decree passed by

the court of first instance on the basis of rights of the parties on the
dat e of adjudication, has ceased to be good law in view of decision of
the Federal Court in Lachneshwar Prasad Shukul Vs. Keshwar La

Choudhuri (supra) wherein it was laid down that an appeal is

rehearing of suit and appellate court is entitled to consider any
subsequent change in | aw which has cone into existence during

pendency of appeal. On the strength the said decision it was

vehenent|ly argued that the powers of appellate court are not restricted
only to see whether the decision of the first court was correct on basis
of rights of the parties on the date of adjudication of suit but also to
consi der and gi ve effect to subsequent change in | aw whereby a co-
sharer’ s right of pre-enption has been taken away during pendency of
appeal. It is truethat in Lachmeshwar Prasad Shukul (supra) in the
context of the provisions of Bi har Mney-|lenders Act, it was laid

down that once the decree had appeal ed agai nst, the matter becane
sub-judi ce again and thereafter the appellate court had seisin of the
whol e case and therefore, the appellate court is entitled to take into
consi deration any changein | aw taking place during pendency of

appeal and in such/a situation the power of appellate court is not
confined only to find out whether the judgnent of the Court of first

i nstance was correct.

It was al so argued that the anendi ng Act being retrospective

what ever the right the plaintiff possessed on the date of adjudication
of suit, the sane stood extingui shed during pendency of appeal and
therefore, the plaintiff suit nmust fail. Since both the argunents are
overl appi ng we shall consider the effect of decision in Lachmeshwar
Prasad Shukul vs. Keshwar Lal Choudhuri (supra) slightly later.
Before that it is necessary to consider the effect of substituted Section
15 introduced by the anmendi ng Act of 1995 on the substantive rights

of the parties. We woul d now proceed to exam ne whether said

provi sion of the anending Act is retrospective as urged by |earned
counsel for the appellant.

In Maxwell on the Interpretation of Statutes, 12th Edn. the
statement of law in this regard is stated thus:

"Perhaps no rule of construction is nore
firmy established than thus - that a
retrospective operation is not to be given to
a statute so as to inpair an existing right or
obligation, otherwi se than as regards matters
of procedure, unless that effect cannot be
avoi ded w t hout doing violence to the

| anguage of the enactnment. |If the enactnent
is expressed in |anguage which is fairly
capabl e of either interpretation, it ought to
be construed as prospective only.” The rule
has, in fact, two aspects, for it, "involves
anot her and subordinate rule, to the effect
that a statute is not to be construed so as to
have a greater retrospective operation than
its | anguage renders necessary."

In Francis Bennion’s Statutory Interpretation, 2nd Edn, the
statenment of lawis stated as foll ows:

"The essential idea of a |egal systemis that
current |aw should govern current activities.
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El sewhere in this work a particular Act is
likened to a floodlight switched on or off,
and the general body of lawto the

ci rcumanbi ent air. Cunsy though these

i mges are, they show the inappropriateness
of retrospective laws. |If we do sonething
today, we feel that the law applying to it
should be the law in force today, not
tomorrow s backward adjustnent of it.

Such, we believe, is the nature of |aw.
Dislike of ex post factor lawis enshrined in
the United States Constitution and in the
Constitution of many Anerican States,

which forbid it. The true principle is that |ex
prospicit non respicit (law looks forward not
back). As Wlles, J. said retrospective
legislation is 'contrary to the genera
principle that legislation by which the
conduct of mankind i's to be regul ated ought,
when introduced for the first tinme, to dea
with future acts, and ought not to change the
character of past transactions carried on
upon the faith of thethen existing |aw. "

In Gari kapati Veeraya s. N. Subbi ah Choudhry 1957 SCR 488
this Court observed as thus:

"The golden rule of construction is that, in
the absence of anything in the enactnment to
show that it is to have retrospective
operation, it cannot be so construed as to
have the effect of altering the | aw applicable
toaclaiminlitigation at the tine when the
Act was passed."

In Snt. Dayawait and another vs. ( Inderjit and others 1966 (3)
SCR 275, it is held thus:

"Now as a general proposition, it may be
admtted that ordinarily a court of appea
cannot take into account a new | aw, brought
into exi stence after the judgnent appeal ed
from has been rendered, because the rights

of the litigants in an appeal are detern ned
under the law in force at the date of the suit:
Even before the days of Coke whose maxi m

- a new | aw ought to be prospective, not
retrospective in its operation - is off-quoted,
courts have | ooked with dis-favour upon

| aws which take away vested rights or affect
pendi ng cases. Matters of procedure are,
however, different and the |law affecting
procedure is always retrospective. But it

does not nean that there is an absolute rule

of inviolability of substantive rights. If the
new | aw speaks in | anguage, which

expressly or by clear intendnent, takes in
even pending matters, the court of trial as
wel |l as the court of appeal nmust have regard
to an intention so expressed, and the court of
appeal nay give effect to such a | aw even

after the judgnent of the court of first

i nstance. "
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In Hitendra Vishnu Thakur & ors. vs. State of Maharashtra &
ors. [1994 (4) SCC 602] this Court laid down the anmbit and scope of
an anending act and its retrospective operation as foll ows:

"(i)A statute which affects substantive rights
is presuned to be prospective in operation

unl ess made retrospective, either expressly

or by necessary intendnent, whereas a

statute which nerely affects procedure,

unl ess such a construction is textually

i npossi ble, is presuned to be retrospective
inits application, should not be given an
extended neani ng and shoul d be strictly
confined to its clearly defined limts.

(ii) Lawrelatingto forumand limtation is
procedural in nature, whereas law relating to
right of action and right of appeal even
though renedial is substantive in nature.

(iii) Every litigant has a vested right in
substantive | aw but no such right exists in
procedural |aw.

(iv) a procedural statute should not
general | y speaki ng be applied
retrospectively where the result would be to
create new disabilities or obligations or to
i npose new duties in respect of transactions
al ready acconpli shed.

(v) a statute which not only changes the
procedure but al so creates new rights and
liabilities shall be construed to be
prospective in operation unless otherw se
provi ded, either expressly or by necessary
i mplication.”

In K. S.Paripoornan vs. State of Kerala & others [1994 (5)
SCC 593 @p.636], this Court while considering the effect of
amendnment in the Land Acquisition Act in pending proceedings held
t hus:
"....In the instant case we are concerned
with the application of the provisions of
sub-section 1 (1-A) of S.23 as introduced by
the Anending Act to acquisition
proceedi ngs whi ch were pending on the date
of commencenent of the Amending Act. In
rel ati on pendi ng proceedi ngs, the approach
of the courts in England is that the same are
unaffected by the changers in the |aw so far
as they relate to the determ nation of the
substantive rights and in the absence of a
clear indication of a contrary intention in an
amendi ng enactnent, the substantive rights
of the parties to an action fall to be
determ ned by the law as it existed when the
action was comenced and this is so
whet her the law is change before the hearing
of the case at the first instance or while an
appeal is pending (See Hal sbury’'s Laws of
Engl and, 4th Edn., Vol. 44, para 922)".
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Fromthe aforesaid decisions the | egal position that energes is
that when a repeal of an enactment is followed by a fresh |egislation
such legislation does not effect the substantive rights of the parties on
the date of suit or adjudication of suit unless such a legislation is
retrospective and a court of appeal cannot take into consideration a
new | aw brought into existence after the judgnment appeal ed from has
been rendered because the rights of the parties in an appeal are
determi ned under the lawin force on the date of suit. However, the
position in law would be different in the nmatters which relate to
procedural |aw but so far as substantive rights of parties are concerned
they remain unaffected by the amendment in the enactnent. W are,
therefore, of the view that where a repeal of provisions of an
enactnment is followed by fresh | egislation by an amendi ng Act such
| egislation is prospective in operation and does not effect substantive
or vested rights of the parties unless made retrospective either
expressly or by necessary intendment. We are further of the view that
there is a presunption against the retrospective operation of a statute
and further a statute is not to be construed to have a greater
retrospective operation than-its |anguage renders necessary, but an
amendi ng Act which affects the procedure is presuned to be
retrospective, unless anendi ng Act provides otherwi se. W have
careful ly | ooked into new substituted section 15 brought in the parent
Act by Anmendnment Act 1995 but do not find it ei ther expressly
or by necessary inplication retrospective. in operation which nmay
effect the right of the parties on the date of adjudication of suit
and the sanme is required to be taken into consideration by the
appel l ate Court. [In Shantidevi (Smt) and another vs. Hukum Chand
[1996 (5) SCC 768] this Court had occasion to interpret the
substituted section 15 with which we are concerned and held that on a
plain reading of section 15 it is clear that it has been introduced
prospectively and there is no question of such section affecting in any
manner the judgnent and decree passed in the suit for pre-enption
affirmed by the High Court in the second  appeal. W are respectfully
in agreenment with the view expressed in the said decision and hold
that the substituted Section 15 in-the absence of anything in it to
show that it is retrospective, does not effect the right of the parties
whi ch accrued to themon the date of suit or on the date of passing of
the decree by the Court of first instance. W are also of the view that
present appeals are unaffected by change in lawin so far it related to
determi nation of the substantive rights of the parties and the sane are
required to be decided in light of |aw of preenption as it existed on
the date of passing of the decree.

Coning to decision in Lachmeshwar Prasad Shukul vs.
Keshwar Lal Choudhuri (supra), which is the sheet anchor of the

argunent on behalf of appellants, it is necessary to notice the facts of
the said case and the provisions of |aw which were interpreted by
the Federal Court. |In the said case, the plaintiff brought a suit for

recovery of nmoney by sale of nortgaged property. The suit was partly
decreed. There was an appeal and cross-appeal to the H gh Court.
Before the Hi gh Court one of the arguments raised was that section
11 of the Bihar Mney-lender Act (3 of 1938) which was enacted by
the Bi har Legi sl ature during pendency of the appeal before the Hi gh
Court is void. Accepting the argunents, the Hi gh Court held section
11 of the Act to be void. Subsequently, the defendants preferred an
appeal before the Federal Court. While the appeal was pending Bi har
Legi sl ature repeal ed the Money-|ender Act of 1938 and substantially
re-enacted it as the Bi har Money-| ender Act 1939. Section 7 of the
Act (Act No.7 of 1939) which canme for consideration before the
Federal Court runs as under:

"Notwi t hst andi ng anything to the contrary
contained in any other law or in any thing
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having the force of law or in any agreenent,
no Court shall, in any suit brought by a
noney- 1| ender before or after the

comencement of this Act or in any appea

or proceeding in revision arising out of such
suit, pass a decree for an amount of interest
for the period preceding the institution of the
suit which, together with any anount

al ready released as interest through the
Court or otherwise, is greater than the
amount of | oan advanced, if the loan is

based on a docunent, the anount of | oan
nmentioned in, or evidenced by such

document . "

(enphasi s suppli ed)

After | passing of the Act 7 of 1939, it was argued before the

Federal Court that the defendants are entitled to the benefit of section
7 of the Act 1939 whereas the respondents’ argunment was based on

the theory that hearing an appeal the appellate court was only
concerned to see whether or not , the judgnment of the Court was in
conformty with thelaw as it stood at that time, that judgnent was
given and further that as the Act of 1939 had not been enacted at the
time when the H gh Court decided the case, the Federal Court was not
conpetent to give relief to appellants in terms of Section 7 of the new
Act. In the background of the aforesaid facts, the Federal Court

while interpreting Section 7 of the Act was of the view that Section 7
has in ternms been nmade applicable to appeal sin suits brought before
the commencenent of the Act and that the decreein appeal yet

remai ned to be passed. The Federal Court after having found that
Section 7 is retrospective held that the appellate court is required to
consi der and give effect to | egislative changes which have taken place
during pendency of the appeal as-an appeal is continuation of suit. It
is in this context, the decision inLachmeshwar Prasad Shukul vs.
Keshwar Lal Choudhuri has to be understood. Were a repeal of an
enactment is followed by fresh | egislation, having 'no retrospective
operation, an appellate Court is not required to take 'into account the
change in law but to di spose of the appeal on the basis of right of pre-
enption on the date of adjudication of suit. In that viewof the matter
the decision in Lachmeshwar Prasad vs. Keshwar Lal (supra) has no
application in the present case. Subsequently, the view taken in
Lachnmeshwar Prasad Shukul vs. Keshwar Lal Choudhuri was

followed in RamLal vs. Raja Ram (supra) - by Punjab and Haryana

High Court. In the said case the plaintiff brought a suit for
preenption on the ground of vicinage. The trial Court dismssed the
suit on the ground that the land fell outside the limt of Panipat town
and in that locality no customof preenption prevailed.’ On appeal the
appel | ate Court reversed the decision of the trial Court and decreed
the suit. Second appeal was filed by the vendee before the Hi gh

Court. During pendency of appeal, the State Legislature amended the
Punj ab Preenption Act by anending Act No.10 of 1960. By the said
amendi ng Act Section 15 of the Parent Act was deleted and inits

pl ace new Section 15 was substituted whereby the grounds on which

the wurban property was pre-enpted was taken away. New substituted
Section 31 further provided that no court shall pass decree in a suit
for preenption whether instituted before or after the comencenent

of the amending Act which is inconsistent with the provision of the
Act. The High Court applying the principles laid down in

Lachmeshwar Prasad Shukul’s case held that an appeal being

continuation of suit, the appellate Court is to take into account the
subsequent change in | aw which has retrospective operation. The

sai d deci sion of Punjab & Haryana High Court in RamLal vs. Raja

Ram was approved in Ram Sarup vs. Mnshi & ors. (supra). In the
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said case, a Constitution Bench of this Court held that section 31 of
Amendi ng Act 10 of 1960 being retrospective the right to preenpt a
sal e whi ch has accrued before coning into force of the Amendi ng Act
stood defeated. The Constitution Bench al so noted and expl ai ned t hat
in Lachmeshwar Prasad Shukul vs. Keshwar Lal Choudhuri (supra),

the Federal Court was construing Section 7 of Bi har Money-| ender

Act which had retrospective operation and in that context held that
appeal being continuation of suit, the appellate court is required to
take into account subsequent change in | aw. It is appropriate to
reproduce the follow ng passage from Ram Sarup’s case:

"Though we agree that there is a
presunption agai nst the retrospective
operation of a statute and also the rel ated
principle that a statute will not be construed
to have a greater retrospective operation
than its | anguage renders necessary, we
consider that in'the present case the
| anguage used in section 31 is plain and
conprehensive so-as to require an appellate
court to give effect to the substantive
provi sions of the Amending Act whether the
appeal before it is one against a decree
granting pre-enption or one refusing that
relief. The decision of the Federal Court in
Lachneshwar Prasad vs. Keshwar Lal on
whi ch | earned counsel for the appell ant
relied fully covers this case. The question
there raised related to the duty of the Federal
Court when an anendi ng Act enacted after
the decree appeal ed fromwas passed
adversely interfered with the rights of the
respondent before the Court. The | ear ned
Judges hel d that the provisions of the Act
were clearly retrospective and shoul d be
applied to the decree which was the subject
matter of appeal before it."

(enphasi s suppli ed)

The decision in Ram Swarup vs. Minshi (supra) was
foll owed by another Constitution Bench of this Court in Amr Singh
& Anr. vs. Ram Singh & Ors. (supra). |In Amr Singh's case also
another Constitution Bench of this Court interpreting section 31
i ntroduced by Punjab Amending Act 1960 reiterated that the
retrospective operation of section 31 necessarily involves effect being
given to the substantive provisions of anended section 15 by the
appel | ate court whether the appeal before it is one against a decree
granting pre-enption or one refusing that relief.

It may be noticed that the phraseol ogy and the words "before
and after" used in Section 7 of the Bi har Mney-I|ender Act 1939 "no
court shall in any suit brought before or after the commencenent of
this Act" and in Section 31 of Punjab Amendi ng Act 10 of 1960 "no
court shall pass a decree in a suit for pre-enption whether instituted
before or after the commencenent of the Act" led the Constitution
Bench of this Court to come to conclusion that there is necessary
intendment in the Act, that it has retroactive operation and has to be
taken into consideration by the appellate court and the powers of an
appel l ate court is not confined to see whether the judgnment of the
trial court was correct or not.

Learned counsel for the appellants strongly relied upon a
decision of Amarjit Kaur etc. vs. PritamSingh & ors. etc. [1974 (2)
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SCC 363]. In the said case this Court was interpreting section 3 of
Punj ab Pre-enption Repeal ed Act 1973 which provided that on and
fromthe commencenent of the Act no Court shall pass a decree in

any suit for pre-enption. This Court in the said case while applying
principles |laid down in Lachneshwar Prasad Shukul vs. Keshwar La
Choudhuri (supra) held that as an appeal is rehearing, it would
follow that if the Court was to dismss the appeal, it would be passing
a decree in a suit for pre-enption and therefore the only course open
to the High Court was to allow that appeal and that is what the Hi gh
Court has done. The said decision in Amarjit Kaur was followed in
Sadhu Singh & Anr. vs. DharamDev & O's. [AIR 1980 SC 1654]

wherein this Court reiterated that Section 3 of the Act interdicts the
passing of the decree even in appeal as the appeal is rehearing of the
suit. In both the cases this Court w thout exam ning whether the
Section 3 of the Act is prospective or retrospective applied the
principle laid down by Federal Court in Lachneshwar Prasad Shuku

vs. Keshwar Lal Choudhuri’s case. W have not been supplied with

the full text of 'the Act and in its absence, we are unable to conclude
that either the said Act was prospective or retrospective in operation.
It appears, this Court proceeded on the assunption that Section 3 of
the Act was retrospective in operation and, therefore, applied the
principle laid down in Lachneshwar Prasad Shukul vs. Keshwar La
Choudhuri (supra). In view of such facts and circunstances, these

deci sions are of no- assistance to the case of the appellants.

Duri ng the course of ;argunment, a half-hearted argunent was

rai sed that a substituted section in an Act introduced by an anmendi ng
Act is to be treated having retroactive operation. According to the

| ear ned counsel for the appellant, the function of a substituted section
inan Act is to obliterate the rights of the parties as if they never

exi sted. This argunment is noted only to be rejected. A substituted
section in an Act is the product of an-amending Act and all the effects
and consequences that followin the case of an amending Act the sane
woul d also follow in the case of a substituted section in an Act.

Comi ng to the next question, |earned counsel for the appellants

after characterising the right of pre-enption as archaic and feudal
argued that substituted Section 15 being a beneficial |egislation
enacted for general benefit of citizens, this Court while construing it,
is required to apply rule of benevolent construction and on application
of the said rule of construction the substituted Section 15 has to be
given retroactive operation. GCenerally rule of interpretations are

nmeant to assist the Court in advancing the ends of justice.” It is,
therefore, true in the case of application of rul e of benevol ent
construction also. |If on application of rule of ‘benevol ent construction

the Court finds that it would be doing justice within the parameters of

| aw t here appears to be no reason why such rule of construction be not
applied in the present case. But there are linitations on the powers of
the Court, in a sense that Courts in certain situations often refrain
thenselves to apply rule of benevolent or |iberal construction. 'The
judicial precedents have laid down that, ordinarily, where and when

the rule of benevol ent construction is required to be applied and not

to be applied. One of the situations is, when the Court finds that by
application of rule of benevolent construction it would be re-

| egislating a provision of statute either by substituting, adding or
altering the words used in the provision of the Act. 1In such a situation
generally Courts have refrained thenselves to apply rule of

benevol ent construction. Under the cover of application of rule of
benevol ent construction a Court is not entitled to re-legislate a
provision of a statute and to do violence with the spirit of the

provi sion of the Act so construed. The second situation is when the
words used in a statute is capable of only one neaning. |In such a
situation, the courts have been hesitant to apply the rule of benevol ent
construction. But if it is found that the words used in the statute give
rise to nore than one meaning, in such circunstances, the Courts are
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not precluded to apply such rule of construction. The third situation
is when there is no anbiguity in a provision of a statute so construed.
If the provision of a statute is plain, unanbi guous and does not give
rise to any doubt, in such circunstances the rule of benevol ent
construction has no application. However, if it is found that there is a
doubt in regard to nmeaning of a provision or word wused in provisions
of an enactrment it is permssible for <court to apply the rule of
benevol ent construction to advance the object of the Act. Odinarily,
the rul e of benevol ent construction has been applied while construing
wel fare |l egislations or provisions relating to relationship between
weaker and stronger contracting parties. Assuming that the anendi ng
Act is for general good of people, we do not find the presence of the
aforestated situations which may call for application of such rule
whi |l e construing substituted Section 15 introduced by the anending

Act. A reading of substituted Section 15 would show t hat the words
used therein are plain and sinple and there is no anbiguity init. The
words used in the Section do not give rise to nore than one meani ng.
Further, we do not find that amending Act either expressly or by
necessary inplication is retrospective. If we hold that the anendi ng
Act is retrospective in operation, we would be re-legislating the

enact ment by addi ng words which are not to be found in the anmending

Act either expressly or by necessary intendnment and it would anount
doi ng violence with the spirit of the amending Act. For these
reasons, the applicationof rule of benevolent construction is wholly
i napplicable while construing substituted Section 15.

Learned counsel then argued that since the anending Act being

a beneficial |egislation, retrospectivity is inplied init. Assuning, for
the sake of argunent that right of preenption being a feudal or archaic
law and therefore, the anending Act is a beneficial |egislation nmeant
for general benefit of citizens but there is nosuch rule of construction
that a beneficial legislation is always retrospective in operation even
though such legislation either expressly or by necessary intendnent is

not nade retrospective. |In the case of Mbti Ram vs., | Suraj Bhan &

Os. [1960 (2) SCR 896] it was held thus:

"It is clear that the anendrment nmade is not
inrelation to any procedure and cannot be

characterized as procedural. It isin regard
to a mtter of substantive |law since it affects
the substantive right of the landlord. It may

be conceded that the Act is intended to
provide relief to the tenants and in that sense
is a beneficial neasure and as such its

provi sion would be liberally constructed; but
this principle would not be naterial or even
rel evant in deciding the question as to

whet her the new provision is retrospective

or not. It is well settled that where an
amendnment affects vested rights the

amendnment woul d operate prospectively

unless it is expressly nade retrospective or
its retrospective operation follows as a
matter of necessary inplication. The
anmendi ng Act obvi ously does not nake the

rel evant provision retrospective in terns and
Wwe see no reason to accept the suggestion
that the retrospective operation of the

rel evant provision can be spelt out as a
matter of necessary inplication."”

We are in respectful agreenent with the view taken in Mti
Ram Vs. Suraj Bhan & ors. (supra). The right of pre-enption may
be a weak right but nonetheless the right is recognised by |aw and can
be allowed to be defeated within the paraneters of law. A statute
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whi ch affect the substantive right has to be held prospective unless
nmade retrospective either expressly or by necessary intendnment.

Learned counsel appearing for the appellants strongly relied upon a
decision of this Court in the case of Rafiquennessa vs. Lal Bahadur
Chetri (dead) through H s Representatives and others [1964 (6) SCR
876 @883] for contention that a beneficient provision enacted by

| egi slation has to be given retroactive operation. 1In the said case it
was hel d thus:

"This provision clearly indicates that the

| egi sl ature wanted the beneficient provisions
enacted by it to take within their protection
not only |l eases executed after the Act cane
into force, but also | eases executed prior to
the operation of the Act. |n other words,

| eases whi ch had been created before the

Act applied are intended to receive the
benefit of the provisions of the Act, and in
that sense, the Act clearly affects vested
rights of the | andlords who had | et out their
urban properties to the tenants prior to the
date of the Act. That is one inportant fact
which is material in determning the scope
and effect of s.5."

In the said case Section 2 of the Act provided that notwi thstanding
anything contained in any contract or-in any law for the tine being in
force, the provisions of the said Act shall apply to all non-agricultura
tenanci es whether created before or after the date on which this Act
cones into force.. Section 5 further provided protection to the tenants
who have raised construction within 5 years fromthe date of |eases
executed in their favour on the land let out to themfor residential or
busi ness purposes. Wile construing Sections 2 and. 5 of the Act, this
Court held that Section 2 and Section 5 give an unnistakably

i ndication of the legislative intention to make its provisions
retrospective. For the said reasons the decision relied upon has no
application to the present case.

Learned counsel for the appellant then relied upon a decision of

this Court in the case of H Shiva Rao & Anr.-vs. Celelia Pereira &

O's. [1987 (1) SCC 258] for the proposition that a beneficial

| egi slation has to be given retrospective effect. |In the said decision it
was held that if the expressions are anbi guous, then the construction

that fulfils the object of the legislation nmust provide the key to the
meani ng. But that is not the case here. W have already held that

there is no anbiguity in substituted Section 15 and, therefore, this

deci sion has no application in the present case. W accordingly reject

the argunents of the | earned counsel for the appellants.

Lastly, it was contended on behal f of the appellants that the

amendi ng Act whereby new Section 15 of the Act has been

substituted is declaratory and, therefore, has retroactive operation

O dinarily when an enactment declares the previous law, it requires to
be given retroactive effect. The function of a declaratory statute is to
supply an om ssion or explain previous statute and when such anAct

is passed, it comes into effect when the previ ous enactnent was

passed. The |egislative power to enact |aw includes the power to

decl are what was the previous | aw and when such a declaratory Act is
passed invariably it has been held to be retrospective. Mere absence
of use of word 'declaration’ in an Act expl aining what was the | aw
before may not appear to be a declaratory Act but if the Court finds
an Act as declaratory or explanatory it has to be construed as
retrospective. Conversely where a statute uses the word 'declaratory’,
the words so used may not be sufficient to hold that the statute is a
decl aratory Act as words nmay be used in order to bring into effect new
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| aw.

Craies on a Statute Law, 7th Edition stated the statenent of |aw
t hus:

"If a doubt is felt as to what the common

law is on sonme particul ar subject, and an Act

is passed to explain and declare the common

l aw, such an Act is called a declaratory

Act . "

G P. Singh on Principles of Statutory Interpretation quoting
Crai es stated thus:

"For nodern purposes a declaratory Act

may be defined as an Act to renove doubts
existing as to the comon | aw,~or the
meani ng or, effect of any statute. Such Acts
are usually held tobe retrospective. The
usual reason for ~passing a declaratory Act is
to set aside what Parlianment deens to have
been a judicial error, whether in the
statement of the common law or in the
interpretation of statutes. Usually, if not
i nvariably, such an Act contains a preanble
and also the word ' declared’ as well as the
word’ enacted". But the use of the words

"it is declared is not conclusive that the Act
is declaratory for these words may, at tines,
be used to introduce new rules  of |aw and
the Act in the latter case will only be
anending the law and will not necessarily

be retrospective. |n determning, therefore,
the nature of the Act, regard nmust be held
to the substance rather than to the form

If a new Act is "to explain" an earlier

Act, it would be Wt hout object unless
construed retrospective. An Explanat ory

Act is generally passed to supply an obvi ous

om ssion or to clear up doubts as to the

meani ng of the previous Act. It is well

settled that if a statute is curative or nerely
decl aratory of the previous | aw
retrospective operation is generally

i nt ended. "

In Keshavl al Jethalal Shah vs Mhanlal Bhagwandas & Anr.
[1968 (3) SCR 623], this Court while interpreting.section 29(2) of the
amendi ng Act, held thus:

"An explanatory Act is generally passed to
supply an obvious om ssion or to clear up
doubts as to the neani ng of the previous
Act. Section 29(2) before it was enacted

was precise inits inplication as well as in
its expression; the meaning of the words
used was not in doubt, and there was no

omi ssion in its phraseol ogy which was
required to be supplied by the anendnent."

In R Rajagopal Reddy (dead) by Lrs. & Ors. vs. Padm ni
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Chandr asekharan (dead) by Lrs. [1995 (2) SCC 630], it was held thus:

"Decl aratory enactnment decl ares and
clarifies the real intention of the legislature

in connection with an earlier existing
transaction or enactnment, it does not create
new rights or obligations. |If a statute is

curative or nerely declaratory of the

previous |aw retrospective operation is
generally intended....A clarificatory

amendment of this nature will have
retrospective effect and therefore, if the
principal Act was existing |aw when the
Constitution cane into force the anending

Act also will be part of the existing law. If a
new Act is to explain an earlier Act, it
woul d be wit hout object unless construed
retrospective. An explanatory Act is
general |l y ‘passed to supply an obvious

om ssion or-to clear up doubts as to the
neani ng of the previous Act"

From t he aforesai d decisions, the legal principle that emerges is
that the function of a declaratory or explanatory Act is to supply an
obvi ous omi ssion or to clear up doubts as to neani ng of the previous
Act and such an Act comes into effect fromthe date of passing of the
previous Act. Learned counsel for the appellants strongly relied upon
a deci sion of two-Judges Bench of this Court in Mthilesh Kumari &
anr. vs. Prem Behari. Khare [1989 (2) SCC 95] in support of his
argument. In the said decision, it was held by this Court that The
Benam Transactions (Prohibition) Act 1988 being a declaratory Act,
the provisions of Section 4 of the Act has retroactive operation. The
reliance of this decision by the appellants” counsel is totally msplaced
as this decision was overruled in R Raja Gopal Reddy ' vs. Padnini
Chandr asekharan (supra) wherein it was held that, the Act was not
passed to cl ear any doubt existed as to the comon | aw or the
nmeani ng of effect of any statute and it was, therefore, not a
decl aratory Act.

We have al ready quoted substituted section 15 of the amending
Act but do not find that the amendi ng Act either expressly or by
necessary inplication intended to supply an omission or to clear up a
doubt as to the neaning of previous Section 15 of the parent Act. The
previous Section 15 of the parent Act was precise, plain and sinple,
There was no anbiguity in it. The neaning of the words used in
Section 15 of the parent Act was never in doubt and there was no
omi ssion in its phraseol ogy which was required to be supplied by the
amendi ng Act. Mreover, the anending Act either| expressly or by
implication was not intended to be retroactive and for that reason we
hold that the anending Act 10 of 1995 is not a declaratory Act and,
therefore, it has no retrospective operation

For the aforestated reasons, we approve the view of |aw taken

in Didar Singh etc. vs. Ishar Singh (dead) by Lrs. etc. (supra) and
further hold that the decision in the case of Ranjilal vs. Ghisa Ram
(supra) does not |lay down the correct view of |aw

The result of the aforesaid discussion is that the amendi ng Act

bei ng prospective in operation does not affect the rights of the parties
to the litigation on the date of adjudication of the pre-enption suit and
the appellate court is not required to take into account or give effect to
the substituted Section 15 introduced by the anmendi ng Act.

In view of what has been stated above, these appeals fail and
accordingly are dismssed, but there shall be no order as to costs.
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