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The sole point that arises for decision in this appeal before us is
whet her U.P. Rajya Karmachari Kal yan Nigam [for short ’'the
Corporation’] is covered by the definition of "State" under Article 12 of
the Constitution of India and is anenable to wit jurisdiction of the
Hi gh Court under Article 226 of the Constitution of India.

The services of the petitioner fromthe post of Sal esnan in one

of the stores of the Corporation have been term nated agai nst which

he approached the H'gh Court of Allahabad. A prelimnary objection

was raised by the Corporation tothe maintainability of wit petition on
the ground that the Corporation does not fall in the definition of
"State" under Article 12 of the Constitution

Rel yi ng on deci si ons of the Lucknow Bench of the same Court in

the case of Vijay Kumar Verma vs. U P.~ Governnent Enpl oyees

Wel fare Corporation [Wit Petition No. 8246 (ss) of 1992 deci ded on
13.4.1993], the wit petition filed by the petitioner in the H gh Court
was di smi ssed as not nmintai nabl e agai nst which the petitioner has
preferred the present appeal

After passing of the inmpugned judgnents by the Hi gh Court, the

scope of Article 12 cane up for consideration before a Constitution
Bench conprising seven judges of this Court in the case of Pradeep
Kumar Biswas vs. Indian Institute of Chemical Biology [2002

(5) SCC 111]. The seven judges Constitution Bench in the case of
Pradeep Kumar Biswas (supra) overrul ed the decision of five judges
Constitution Bench in the case of Sabhajit Tewary vs. Union of

India [1975 (1) SCC 485. By expl aining and relying on_ Constitution
Bench decision in the case of Alay Hasia vs. Khalid Mijid

Sehravardi [1981 (1) SCC 722] by a majority of five against two this
Court has laid down a nmultiple test for determ ning whether a
particul ar Corporation or Body can be held to be included within the
definition of "State" under Article 12 of the Constitution. Learned
Sister Ruma Pal J., expressing the opinion of majority of Judges in the
case of Pradeep Kumar Biswas (supra) on re-exam nation of al

previ ous cases decided by this Court on the subject, laid down the
multiple test in the follow ng words : -

"The picture that ultimately energes is that the tests formul ated
in Ajay Hasia's case (supra) are not a rigid set of principles so
that if a body falls within any one of themit nust, ex hypothesi,
be considered to be a State within the neaning of Article 12.

The question in each case would be - whether in the |ight of

the cumul ative facts as established, the body is

financially, functionally and admi nistratively dom nated
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by or under the control of the Government. Such contro

nmust be particular to the body in question and nust be
pervasive. If this is found then the body is a State within
Article 12. On the other hand, when the control is nerely
regul atory whether under statute or otherw se, it would not
serve to nmake the body a State

[ Enphasi s suppl i ed]

W nmay also refer to the minority view expressed by | earned

Brother Lahoti J. [as he then was] in the case of Pradeep Kunar

Bi swas (supra) because the exam nation of nature of difference in

opi ni on between majority and mnority view, for the purpose of

present case, nmay be of sone relevance. In the mnority view,

different tests are required to be applied in each particular case. The
claimof a body as included within the definition of "State" based on it
being a statutory body falling in the expression 'other authorities’ is to
be considered differently fromclai mof a body based on the principles
propounded in the case of Ajay Hasia (Supra), that it is an
"instrunental ity oragency’ of the State. In the opinion of mnority, the
tests laid down in the case of Ajay Hasia (supra) are relevant only for
the purpose of determining whether an entity is 'an instrunentality or

an agency of the State’. The minority viewis expressed thus :-

"Sinmply by holding a legal entity to be an instrunentality or
agency of the State it does not necessarily beconme an authority
within the neaning of "other authorities" in Article 12. To be an
authority, the entity should have been created by a statute or
under a statute and functioning with liability and obligations to
the public. ... . . o e It is this strong
statutory flavour and clear indicia of power \026 constitutional or
statutory, and its potential or capability to act to the detrinment
of fundanental rights of the people, which nakes it an

authority; though in a given case, depending on the facts and

ci rcunst ances, an authority may al so be found to be an
instrumentality or agency of the State and to that extent they

may overlap. ............

The tests laid down in the case of Ajay Hasia (supra) are

rel evant for the purpose of determnining whether an entity is an
instrumentality or agency of the State. Neither all the tests are
required to be answered in the positive nor a positive -answer to
one or two tests would suffice. It will depend upon a

conbi nati on of one or nore of the relevant factors depending

upon the essentiality and overwhel ni ng nature of ‘such factors

in identifying the real source of governing power, if need be by
renovi ng the mask or piercing the veil disguisingthe entity
concerned. When an entity has an independent |egal existence,
before it is held to be the State, the person alleging it to be so
nmust satisfy the court of brooding presence of the Governnent

or deep and pervasive control of the Governnment so‘as to hold it
to be an instrumentality or agency of the State.

In the background of the views expressed by majority and
mnority of the judges in the case of Pradeep Kumar Bi swas (supra),
we have to apply the laid down tests for determining the character of
the Corporation involved in this case. W nmay clarify at the outset that
the Corporation herein has not been created by any statute. It is
nmerely a society registered under the Societies Registration Act of
1860. W will confine, therefore, our enquiry and decision as to
whet her the present Corporation is an 'instrunentality’ or 'agency’' of
the State and can claimthe status of 'State’ as defined in Article 12 of
the Constitution.
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oj ect for which the Corporation was forned : -

The object of formation of the Corporation can be gathered from

a letter dated 20.3.1965 sent by Chief Secretary of the State of Utar
Pradesh to all Heads of Departnments, District Mgistrates and

Conmi ssioners of Divisions, District Sessions Judges and all Principa
Heads of the Ofices in the State of Utar Pradesh. In the contents of
the letter, the object of fornmation of Corporation is stated to be as
under : -

"I amdirected to say that of late, there has been an abnornma

rise in prices of alnost all consunmer goods, including food grains
and bei ng persons of fixed and inelastic income governnent
servants are finding it difficult to balance their budget. One of
the nmethods by which real and substantial relief can be given to
themis to provide themwi th articles of daily requirenment at
reasonabl e rates.

Gover nment have, therefore, decided to set up a corporation

whol Iy financed by governnent for establishing a chain of stores
throughout the State for supply of essential comobdities to the
State CGovernnent enployees at nornal rates. It is hoped that

the schene will not only provide substantial relief to the famlies
of governnent enpl oyees, but will also help in bringing down

prices generally. The salient features of the schenme are given in
the attached note.

In the nmeantinme the schene will function under the supervision
and managenent of a staff welfare Board at the Headquarters
of Governnent. The Board will consist of the followng :-

i) Chi ef Secretary .... President
ii) Conmi ssi oner and Secretary, Finance Depart nent
iii) Conmi ssi oner and Secretary, Food & G vil Supplies Deptt.
iv) Secretary, |ndustries Departnent
V) Secretary, Appointment. Depart nment
Vi) Director of Industries, UWP
vii) Deputy Secretary, Wl fare Schene,
Chi ef Secretary's Branch -~ .00 Secretary

To fulfil the above object contained in the letter of the Chief
Secretary which was addressed to all departnents of the State, a

soci ety was fornmed and regi stered under the Societies Registration

Act, 1860 with the nane of the society as Uttar Pradesh Rajya

Karanchari Kalyan Nigam |n the Menorandum of Association of the
Corporation in clause(3), objects of the Corporation are stated to be as
under : -

i) To carry on and pronote activities ainmed at the wel fare of
the enpl oyees of the State Governnent and to equip

itself with capital, credit, nmeans, resources and technica

and nmanageri al assistance for this purpose.

i) To provide and help for the welfare of the enpl oyees, the
pl aces of interests, recreation, sports and nedica

attendance and to subscribe nobney to or for, or otherw se

hel p any other charitable and benevol ent object which is

in the opinion of the Corporation useful to the enpl oyees.

i) To establish and run stores, shops, canteens for carrying
on retail business in essential commpdities of daily use

and ot her consuner goods wi thout profit notive in such

localities within the State of Uttar Pradesh as the Board of
Directors of the Corporation may decide fromtinme to
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tinme.

iv) To help by planning sales of the said commpdities in a no
profit, no | oss basis as a whole in naintaining the prices

of such commodities at a reasonable level to the

advant age of the comunity as a whol e.

V) To act as an agent or stockist on behalf of any
government or any institution, manufacturer or concern
for procurenent, supply and distribution of consuner
goods.

Vi) To make or enter ‘into arrangenents for transport,
processi ng, manufacturing, grading, packing and
di stribution of consunmer goods.

Vii) To acquire-by purchase or on |ease or hire or by licences
or otherwise, buildings and premses required for the
activities of the Corporation

viii) To |l ease or let onhire, nortgage, sale, pledge or transfer
by licence or otherw se and | ands, buildings or other
property noveabl e or immoveabl e.

i X) To enter into any arrangenents with the Union or the
State Governnent or any local authority or any person for
the purpose of carrying out the objects of the Corporation
or furthering its interests and to obtain fromsuch
government of authority or person subsiding, |oans,

indermi ties, grants, contract licences rights, concessions,
privileges or immunities which the Corporation nay think

it derisable to obtain and exercise and conply with any

such arrangenents, rights privil eges and concessi ons.

X) To erect buildings or other structures on |ands acquired
by the Corporation in any manner.

Xi) To accept gifts, donations etc., of any nature,
what soever.
Xii) To | end or borrow noney on such terms and conditions as

it thinks fits.

Xiii) To draw, nake, accept, endorse, discount, execute, and
i ssue cheques, pronissory notes, bills of exchange or
ot her negotiable or transferable instrunents.

Xi V) To do all such other matters and things as may appear to
be incidental or conducive to the attai nnent of the above

obj ects or any of them or consequential upon the exercise

of its powers or discharge of its duties.

The first menbers including office bearers of the governing body
with the nanes, addresses and occupation indicate that they are
wor ki ng for the Corporation ex officio holding different executive posts
in different departments of the State of Utar Pradesh. The Rul es of
the Association of the Corporation are also registered. Rule 5 nakes it
clear that menmbers of the Corporation or the Board who are nenbers
by virtue of their offices which they hold in the State shall stand
term nated when they cease to hold the office in the State and their
successors to that office shall beconme menbers. The nanes of the
nmenbers and office bearers of the governing body are as under :-
1. Shri K. K. Dass

Chief Secretary to Covt. Chai rman of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

Ex officio Board Boar d

2. Shri V. M Bhide
Conmi ssi oner & Secretary, Finance
Deptt. UP Govt. Ex officio Director

3. Shri H C. Saxena
Secretary, Industries Deptt.
Ex officio Director

4. Shri Bhagwant Si ngh
Conmi ssi oner & Secretary,
P&C Deptt. UP Govt. Ex. Oficio Director

5. Shri B. B. Mlik
Director of Industries, UP
Ex officio Di rector

6. Shri B. L. Chak
Secretary, Appt. & GA D.
Ex officio Di rector

7. Shri S. B. Saran
Dy. Secretary, Chief Secretaries
Branch, UP Govt. Ex officio Exe. Director
of the Board

The nost inportant is clause 4 of the Menorandum of
Associ ation of the Corporation which reads thus :-

“I'f on the winding up or dissolution of the Corporation there

shall remain, after the satisfaction of its debts and liabilities, any
property, the same shall not be paid to any of its nmenbers or

di stributed amongst them but subject to the provisions of

section 14 of the Act shall be disposed of in such manner as the
State Governnent may determ ne.™

Rule 4 of the Rules of Association of the Corporation’is also
rel evant for the purpose of finding out the real nature of the
Corporation. It reads thus :-

"The Board may with the previous approval of the State
CGovernment admit any enpl oyee of the State Governnent as
menber of the Corporation."

Simlarly, rule 6 is also relevant and reads thus : -

"The Board may, subject to its general control and supervision
and subject to such restrictions as it may |like to inpose,

del egate all or any of its powers to any one or nore nenbers of
the Board. The Board may, |ikew se del egate any of its powers,

not being the powers under clause (b), (c), (h), (i) and (k) of
sub-rule 5 of rule 3 of the said Rules in favour of any officer of
the Corporation or to an officer of the State Governnent,

not below the rank of a District Magistrate (which wll

i nclude an Additional District Mgistrate also)."

[ Enphasi s suppl i ed]
Simlarly, rule 12 confers powers of the del egati on on Executive
Director in favour of any officer of the Corporation or the State. It
reads thus : -

"The Executive Director may, subject to his general control and
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supervi sion and such restrictions as he may like to inpose
del egate all or any of his powers to any officer of the
Corporation or of the State Government."

Rul e 17 dealing with amendnents of the rules puts restriction on
amendments or variation of the rules which can be done only with
prior approval of the State Governnent :-

Rul e 17 "The Corporation may add to, anmend, vary or delete
the rul es.

Provi ded that no such rules shall be added to, amended, varied
and deleted unless a resolution to that effect has been passed
by not |less than 3/5th of the nenbers present in the neeting of
the Corporation specially called for that purpose and provided
further that no such rules shall be added to, anended, varied or
del eted without the prior approval of the State Governnent."

[ Enphasis supplied ]

So far as funding and financing of the Corporation are

concerned, petitioner has filed additional docunents in this appea
contai ning various grants annually nmade fromtine to time by the
State Governnent to the Corporation. Letter dated 14.1.1992 of Joint
Secretary, Govt. of U P. to the Executive Director of the Corporation
i nforned that additional grant of 50 |acs was granted for the financia
year 1991-92 for expenditure of 100% anobunt on the salary

al  owances of enpl oyees working in the Headquarters of the

Cor porati on and 50% of the anpbunt spent on sal aries and al |l owances

of enpl oyees working at the canteens. By letter dated 15.9.1994 the
State CGovernnent granted sanction for revival of the post of Assistant
Director earlier sanctioned in the year 1980 for the Corporation. By
letter 6.9.1997, the earlier grant of 75% in the year 1996-97 was

i ncreased to cent percent to nmeet the expenditure of salaries and

al | owances of enpl oyees of canteens run by the Corporation. By letter
dated 16.12.1999, the Secretary of Governnent of Uttar Pradesh

wote to the Comm ssioner, Food and Supplies Deptt. 'And the

Executive Director of the Corporation that to solve the problem of
pending bills of the Corporation with the Secretariat Adm nistrative
Department, against the total bill of Rs.1.12 crores, the Food
Department will imediately pay the amount fromits tradi ng account
which will be reinbursed to the Departmnment on recei pt of budget. It
was al so directed that a sumof Rs. 45 | acs every quarter shall be
nade avail able by the Food Departnent to the Corporation-on which

the Corporation will pay interest at the rate of 12.34% By letter dated
16.9. 1999, the Secretary informed the Comm ssioner of Food and
Suppl i es Departnent and Executive Director of the Corporation that

the Food Department will provide anbunt up to Rs. 10 crores fromits
tradi ng account to the Corporation as working capital for its business
and Food Departnent will be responsible for return of the working

capital nmade available to the Corporation within tine. The letter,
however, directs the Corporation to return the said amount with

i nterest through a cheque to Conmi ssioner, Departnent of Food and
Cvil Supplies before 31.3.2000. On the expenditure of the working
capital provided some restrictions have been placed which read thus: -

"Qut of this working capital, the Corporation will purchase
products al ready approved or to be approved in future by
the Product Approval Comrittee of U. P. State Enpl oyees

Wel fare Corporation constituted vide GO dated 4.9.1999.

The Food Comm ssioner will separately maintain account

for the arrangenment and will ensure that it functions

smoot hly. "

Letter sent on 7.3.2001 by the Executive Director of the
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Corporation to all District Magistrates indicates overall control on the
activities of the Corporation by the functionaries of the State. The
contents of the letter directing physical verification of stocks of
essential commodities in various stores of the Corporation through the
Conmi ssi oner and Secretary of Food and one gazetted officer

nom nated by District Magistrate is a clear pointer to the pervasive
control exercised by the State and its officers on the functioning and
activities of the Corporation.

The nmultiple test which is to be applied to ascertain the

character of a body as falling within Article 12 or outside as |aid down
by majority view in Pradeep Kumar Bi swas case (supra) is to ascertain
nature of financial, functional and adm nistrative control of the State
over it and whether it is dom nated by the State Governnment and the
control can be said to be so deep and pervasive as described the
mnority view in Pradeep Kumar Bi swas case (supra) so as to satisfy

the court ’'of brooding presence of the governnent’ on the activities of
the Corporation.

We nmay, therefore, briefly indicate the evidence produced by the
parties relevant to the multiple test to determ ne the conposition and
character of the Corporation :-

Adm ni strative Control -

The Corporation was fornmed by a decision of the governnent
with the object of providing articles of daily requirement to the
governnent servants at reasonable rates. In this respect, the contents
of the mi nutes of the neeting held on 1.10.1971 in the Chairmanship
of Mnister of Food for considering the note prepared by the Cabi net of
the Governnment with Chief Secretary, Comm-ssioner and Secretary to
Food and Commi ssioner and Secretary, Finance is revealing. In the
course of neeting, the Chief Secretary suggested that the finances of
the Corporation can be raised by raising share capital to be sold to the
gover nrent enpl oyees. The Food Secretary thereupon objected to the
proposal saying that the Corporation is a government organi zation and
rai sing of share capital would change its character from governnent
institution to a cooperative institution. The minutes also record the
suggestion of the Chief Secretary that as the governnment enployees
are being provided facility of making them avail able articles of daily
need on reasonable price apart from dearness all owance in cash, the
activities of the Corporation and the object for which its set up, should
be made known to the Pay Conmi ssion

By notification dated 01.4.1987, issued in exercise of powers
under sub-section (3) of section 3 of the U. P. Shops and Comerci al
Establi shments Act, 1962, all stores, depots and canteens run by the
Corporati on have been exenpted fromthe provisions of section 4(b) of
the said Act.

From the menorandum of the Articles of Association, it is clear
that one of its objects is that it can act as an agent or stockist on
behal f of the government. The nmenbers and office bearers of the
Corporation are all executive officers of the State representing
di fferent departnents concerned with civil supplies. They are on the
managenent of the Corporation in their capacity as officers of the
State CGovernment. In accordance with Rule 4 of the Rules of
Associ ation, other enployees of the State Governnent can be incl uded
as nmenbers of the Corporation only with the previous approval of the
State Governnent. In accordance with rule 6, the Board may del egate
specified powers to the officers of the State Government not bel ow the
rank of District Magistrate or Addl. District Magistrate. Simlarly, in
accordance with rule 12, Executive Director can delegate his powers to
any officers of the State CGovernment. The rules of the Corporation can
be added to, amended, varied or deleted only with prior approval of
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the State Governnent. The above nmentioned objects and the

provi sions in the nenorandum and rul es of the Corporation clearly go

to show that the adninistrative control of the Corporation vests in the
Executive O ficers representing different departnments of the State.

Fi nancial Control :-

The financial control of the Corporation is to a |large extent with
the State Governnment. Hundred percent grant is made for paynment of
the salary of enployees at the Headquarters of the Corporation and
initially 50% grant was given for enpl oyees working in the canteens
which was later increased to 75% and lastly cent percent. Wrking
capital to the Corporation was nmade avail abl e by the Food Depart nent
to the extent of 10 crores and al though the amount is returnable but
its expenditure and reinbursenment is to be ensured by Secretari at
Admi ni strative Departnent of the State of U P. In the letter dated
16.9. 1999, working capital of 10 cores is provided to the Corporation
with the responsibility placed on the Food Departnment for its return.
Admttedly, therefore, there is total financial support to the
Corporationof the State of U P. although it is expected that the
Corporation will generate sufficient anpbunt to be able to run on 'no
profit no | oss’ basis.

Functional Control :-

There is conplete functional control of the Corporation by the
State which is evident fromthe fact that Executive Oficers of the
State are ex officio nmenbers and office bearers of the Corporation
Fromthe mnutes of the meeting held in the Chairnmanship of Mnister
for Food with Conm ssioner and Secretary of Food and Civil Supplies
Departnent, there is an-indication that the governnent has taken
responsibility to finance and fund the Corporation. The proposal
therefore, to raise share capital was declined. For auditing the
accounts of the Corporation, services of Chief Finance Oficer of the
State were made avail able to the Corporation.

Most revealing is the letter dated 07.3.2000 nentioned above
whi ch describes the Corporation as an undertaki ng of the State and
directs physical verification of the stocks in stores of the Corporation to
be done by Gazetted Oficer or Incharge Oficer to be nom nated by
District Magistrate for the District in which the depot or store'is
operated. More inportant to indicate admnistrative and functiona
control is clause (4) of the Menorandum of Associ ati on which provides
that on wi nding up or dissolution of the Corporation, the property
avail able after satisfaction of debts and liabilities will not goto its
menbers but shall be at the disposal of the State Government. As
observed in the mnority viewin the case of Pradeep Kumar Bi swas
(supra) if the corporate nmask of the registered society is renoved it
clearly exposes the real nature of the Corporation as entity of the
State.

On behal f of the Corporation, |earned counsel highlighted the
Constitution of the Corporation and the Articles of the Association
which regulate its affairs. It is submitted that it is an autononous
body. The Corporation is not engaged in any State function of vita
i mportance maki ng avail able daily needs of the governnent servants
which is an activity |like any other comercial activity. It is also
submitted that merely because there is ’'patronage’, encouragenent,
push or recognition to the Corporation of the State, it would not make
it as an entity following within the definition of "State’ under Article 12
of the Constitution.

We have in detail and very carefully exam ned the Constitution
and Articles of Association of the Corporation by which it is regul ated.
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On detail ed exam nati on of the adm nistrative, financial and
functional control of the Corporation, we have no nanner of doubt that
it is nothing but an 'instrunentality and agency of the State’ and the
control of the State is not only 'regulatory’ but it is 'deep and
pervasive’ in the sense that it is formed with the object of catering to
the needs of the government enpl oyees as a supplenent to their
sal aries and other perks. The top executives of the governnent
departnment ex officio are nmenbers and office bearers of the
Corporation. The Corporation is fully supported financially and
adnministratively by the State and its authorities. Even day-to-day
functioning of the Corporation is watched, supervised and controlled by
the various departnental authorities of the State particularly the
Depart nent of Food and Ciwvil Supplies. The multiple test indicated to
be applied both by the majority and mnority view in Pradeep Kumar
Bi swas (supra) is fully satisfied in the present case for recording a
concl usion by us that the Corporation is covered as an 'agency and
instrumentality of the State’ in the definition of "State’ under Article 12
of the Constitution. It is, therefore, anmenable to the wit petition of the
H gh Court under Article 226 of the Constitution

Before parting with the case, it is necessary for us to clarify that

even though a body, entity or -~ Corporation is held to be a ’'State’

within the definitionof Article 12 of the Constitution what relief to the
aggri eved person or ‘enpl oyee of such a body or entity is to be granted

is a subject matter in‘each case for the court to determ ne on the basis

of the structure of that society and also its financial capability and
viability. The subject of denial or grant of relief partially or fully has to
be deci ded in each particular case by the court dealing with the

gri evances brought by an aggrieved person agai nst the bodi es covered

by the definition of "State’ under Article 12 of the Constitution

In the result, the appeal is allowed. The inpugned order dated
30.9.1999 of the High Court dismissing the wit petition on the
prelimnary ground based on Article 12 of the Constitution is set aside.
The case is remtted to the High Court for taking a decision on the
nmerits of the case. In the circunstances, the parties shall bear their
own costs in this Court.




