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In these appeal s, we are concerned with the question of |evy of excise duty on
zinc dross and flux skinm ng arising during gal vani sati on of steel sheets.

BRI EF FACTS OF THE CASE

During galvanisation of steel sheets, zinc dross and flux skinmng arises which

the respondent/assessee has declared as by- product in their product nmanual published

by the Marketing Division for information of custoners. It has been alleged that zinc
dross and flux skimm ng are being sold by the assessee to various custoners without

nmaki ng any declaration in the classification list, wthout paying any duty on cl earance of
the above product and w t hout maintaining any records prescribed under the Centra

Exci se Rul es, 1944 besides showing them as non-excisable in their Despatch Advices.
According to the Departnment, the assessees have cleared the goods w thout paynent

of duty and thus evaded duty in contravention of the Central Excise Rules, 1944 and in
doi ng so they did not obtain Central Excise |icence for manufacture of zinc dross and
flux skimm ng as required under Rule 174 of the Central Excise Rules, 1944 inasmuch

as they have suppressed the production-and renoval of the said goods with intent to

evade paynent of duty.

CASE FOR THE DEPARTIMENT:

A show cause notice was issued to the assessee to show cause why a penalty

shoul d not be inposed on them under the provisions of the Central Excise Rules, 1944
and why the duty be not demanded under Rule 9 (2) of the Central Excise Rules, 1944.

CASE FOR THE PARTY:

In response to the show cause notice, the assessee nade a witten defence

denying all the allegations of contravention of various Central Excise Rules and stated
that flux skimrMing is a naterial held as non-excisable by the CEGAT. In support of

their contention, they have cited various judgnments and, in particular, the case of Indian
Al um nium Co. Ltd. vs. A K Bandyopadhyay [1980(6) E.L.T. 146 (Bom )] stating

further that dross and skimm ng are neither goods nor end products nor finished goods
attracting duty under item 25 of the Central Excise Tariff. As regards zinc dross, they
have clainmed to clear the item as non-exci sabl e as per the decision of the Bonmbay Hi gh
Court.

It is the contention of the assessee that they do not manufacture zinc and article
thereof but they do gal vani se sheets falling under Chapter 72. Since zinc dross and

flux skinmm ng have already been held to be non-excisable item the issue of gate

passes for renoval of products and subm ssion of quarterly returns etc. and filing
classification list does not arise. Al the assesses have denied violation of the Centra
Exci se Rules, 1944. They have further stated that they submitted classification |ist and
are in the bona fide inpression that the goods are non-excisable and are not
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manuf actured by them and, therefore, the question of inposing penalty under any rule
is out of question.

In Gvil Appeal Nos. 524 and 525 of 1998, the Collector of Central Excise, Patna
ordered for confiscation of the zinc dross. However, the Collector gave the

manuf acturers the option to redeemthe goods on paynment of redenption fine. A

penalty was al so i nposed on the manufacturer. The assesses preferred an appeal to

the CEGAT, New Del hi which set aside the order of the Collector, Central Excise relying
upon the decision of this Court in the case of Union of India vs. |Indian Al um nium Co.
Ltd. [1995 (77) E.L.T. 268 (S.C.)]. Aggrieved by the said decision, the Comm ssioner of
Central Excise, Patna preferred the above two appeal s.

In Civil Appeal No. 5262 of 2003 \026 M's National Steel Industries Limted now

known as Ms National Steel and Agro Industries Limted filed declaration classifying
the zinc dross under Headi ng 7902. 00 of the Schedule to the Central Excise Tariff Act,
1985. According to the assessee, they filed declaration clainmng the zinc dross as non-
exci sabl e conmmodity and continued to clear zinc dross w thout payment of duty up to
Decenber, 1997. Later, they paid duty under protest. A show cause notice was issued
as to why zinc dross should not be classified under Headi ng 7902. 00 and why exci se

duty shoul d not be recovered.. The Deputy Comm ssioner of Central Excise held the

goods cl assifiabl e under Headi ng 7902 of the Central Excise Tariff Act, 1985 and
confirmed the paynent of penalty which was inposed. The Conmi ssioner (Appeals)
rejected the appeal filed by the assessee. The Tribunal, on appeal by the assessee,

set aside the order in appeal holding that zinc dross and flux skinmm ng are not

exci sabl e goods following the decision of this Court in Indian Al um nium Co. Ltd.
(supra). The Tribunal further relied on the decision in the case of Tata Iron and Stee
Conpany Limted vs. CCE, Patna [2001 (135) E.L.T. 1142] and Siddarth Tubes

Limted vs. CCE, Indore dated 08.04.2002 which referred to the judgnment in the case

of Indian AluminiumCo. Ltd. (supra). Before the Tribunal, it was subnmitted by the
Departnment that zinc dross is a distinct conmercial compdity and hence liable to

exci se duty.

G vil Appeal No. 5664 of 2002 al so arises out of simlar circunmstances. |In this
appeal , according to the assessee, zinc dross and zinc scalling does not constitute to
be exci sabl e goods as defined in Section 2(d) of the Central Excise Salt Act, 1944 and,
therefore, they filed refund clainms for amount of duty paid on zinc scalling.

According to the Departrment, prior to 01.03.1988 as per Chapter Note 3 of

Chapter 26 ash and residue other than dross and ash of zinc containing netals or
nmetal l i ¢ compounds applies only to the ash and residue of a kind used in industry either
for the extraction of metals or as a basis for the manufacture of chem cal conpound of
metal. This chapter note was subsequently anended w. e.f. 01.03.1988 by omtting the
words "other than dross and ash of zinc containing netals of nmetallic conpounds".

Thus, prior to 01.03.1988 the said dross and ash of zinc containing netals or netallic
conpound were cl assifiable under 7902 and subsequent to 01.03. 1988 the said product

got classified under sub- heading 26. 20.

Here al so a show cause notice was issued and the Assistant Conmm ssioner

rejected the refund claimholding that the ash cleared by the noticee (assessee)
contains nmetals and oxide of zinc and the same is also/used for the extraction of netal
as a basis for the manufacture of chem cal conmpounds of netal and they are

mar ket abl e and al so answer of the description of chapter heading. | Therefore, they
contended that the same is correctly classifiable under Chapter heading No. 26.20 of
the Central Excise Tariff Act, 1985. The assessee’s appeal before the Comni ssioner
was al so rejected and the further appeal by the assessee beforethe CEGAT was

al lowed relying on the judgrment of this Court in Indian Al uimnium Co. Ltd. (supra).
The Tribunal, follow ng the judgnment of this Court, categorically held that zinc dross and
zinc scalling are not goods, hence not excisable.

We have perused the relevant records and the rules i.e. the Central Excise

Rul es and of the orders passed by the respective authorities and of the CEGAT and
heard the argunents of M. A K Ganguli and M. J. Vellapally - |learned senior counse
appearing for the respective parties. M. Rajesh Kumar and M. Al ok Yadav, | earned
counsel in other appeals adopted the argunents of |earned senior counsel
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M. Ganguli, |earned senior counsel, appearing on behalf of the appellant

submi tted that sub-headi ng 7902. 00 of the Central Excise Tariff includes waste and
scrap of zinc and waste and scrap of zinc include dross and ash. According to M.
Gangul i, the case of Indian Alum nium Co. Ltd. (supra) relates to al um nium dross
and skinm ng and the definition of alum niumwaste and scrap does not include dross
and skinm ng and, therefore, zinc dross and skimm ng are covered under sub-headi ng
No. 7902.00 of the Central Excise Tariff Act, 1985. He, therefore, prays that the
appeal s filed by the appellant be allowed. He would further submt that prior to
01. 03.1988, as per Chapter Note 3 of Chapter 26 ash and residue other than dross and
ash of zinc containing netals or netallic conpounds applies only to the ash and residue
of a kind used in industry either for the extraction of netals or as a basis for the

manuf acture of chem cal conpound of netal. This chapter note was subsequently
amended w.e.f. 01.03.1988 by omtting the words "other than dross and ash of zinc
containing nmetals of netallic compounds”. Thus he subnmits that prior to 01.03.1988,

the said dross and ash of zinc containing nmetals or metallic conmpound were classifiable
under 7902 and subsequent to 01.03.1988 the said product got classified under sub-
headi ng 26.20. 1t was contended that a close reading of the above chapter note reveals
that the heading 26.20 covers ash and residue which contain nmetal or netallic

conpounds ‘and whi ch-are of kind used in industry either for the extraction of netal or
netal | i ¢ ‘compound or as basis for the manufacture of chem cal compound of netals.

Countering the argurment, M. J. Vellapally, |earned senior counsel for the

respondent, submtted-that zinc dross and flux skimming were waste products in the

process of gal vani sation of steel sheets and are not goods under the Central Excise

Act, 1944 and that 'the process of gal vanisation nerely involves the steel sheets

through a batch of nolten zinc whereby the said sheets acquire a coat of zinc on the
surface resulting in galvanisation and that zinc dross is nerely the inpurity which arises
as a result of the process of galvanisation and settle to the bottom During the same

gal vani sati on process, amoni um chloride is used as a flux for cleaning the inpurities
fromthe sheets. This amoni umchl oride when mxed with nolten zinc al so creates

sone inpurities in the formof flux which floats to the surface. This flux is periodically
ski mmred of f the surface of the zinc and these are known as 'flux skiming' . Learned
counsel would further submt that zinc dross and flux skinming are nothing but refuse
products and these are not marketable. Learned counsel relied on the decision of this
Court being Indian Al um niumCo. Ltd. (supra) and submitted that this Court held that

al um ni um dross and ski mm ng are nei't her goods nor narketable conmmdity and,

therefore, not liable to excise duty and he, therefore, prays that the appeals filed by the
appel | ant be di smi ssed.

On the above pl eadi ngs and of the argunents, the follow ng questions of |aw
may arise for determination of this Court.

The issue which arises for consideration is that whether zinc dross and fl ux

ski mmi ng arising during gal vanisation of steel sheets are goods wi thin the nmeani ng of
the Central Excise Act, 1944 and are liable to central excise duty as classified by the
Revenue

oR

VWet her zinc dross and flux skimrmng are waste products in the process of

gal vani sati on of steel sheets and are not goods under the Central Excise Act, 1944 as
clai med by the assessee.

In this case, the respondents are engaged in the manufacture of steel sheets

and are al so gal vani sing steel sheets. During the process of /gal vani sation, zinc dross
and flux skinmm ng cone into existence. The contention of the assessee is that these
flux and zinc dross are the waste and are not narketable. The H gh Court of Bonbay in
the case of Indian Al um nium Co. Ltd. (supra) held that dross and skinm ng are

nei t her goods nor en-products. As seen earlier, dross is nothing but scumthrown off
fromnetals in sonething; refuse and rubbish or worthless inmpure netal and ski mm ng

is that which is removed or obtained fromthe surface by skinmng. These are, in our
opi ni on, nothing but ashes resulting in the process of manufacture of alum nium sheets
fromalumniumingots. 1In Union of India vs. Delhi Coth and General MIls Co. Ltd.
[AIR 1963 SC 791] it was held that "goods" must be sonething which can ordinarily

cone to the market and be brought and sold and that the "manufacture" which is liable
to excise duty under the Central Excise and Salt Act, 1944 nust, therefore, be the
"bringing into existence of a new substance known to the market".
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The passage runs thus :-

“"Manufacture" inplies a change but every change is not manufacture and yet
every change of an article is the result of treatnent, |abour and mani pul ation
But something nore is necessary and there nust be transformation; a new and
different article must emerge having a distinctive nanme, character of use.”

We are of the opinion that the dross and skimmng are nerely the refuse, scum

or rubbish through out in the process of nanufacture of al um nium sheets and,

therefore, cannot be said the result of treatnent, |abour or nmanipul ati on whereby a new
and different article energes with a distinctive nane, character or use which can
ordinarily come to the market to be brought and sold. Merely because such refuse or
scum may fetch sone price in the market does not justify it being called a by-product,
much | ess an end product or a finished product.

This view of the H gh Court of Bonmbay was upheld by this Court in Indian
Al um nium Co. Ltd. (supra). This Court held as under

"1t is also not possible to accept the contention of the

appel I ants that al um ni um dross and ski mm ngs are "goods" or

mar ket abl e conmodi ty which can be subjected to the | evy of excise.
Undoubt edl y,” al um ni um dr oss and skimm ngs do arise during the

process of manufacture. But these are nothing but waste or rubbish
which is thrown up in the course of manufacture. The term"dross" is
defined in The New Shorter Oxford Dictionary as:

Dr oss:

"Dregs\005(1) Inpurities separated fromnetal by nelting the

scum whi ch forns on the surface of nolten netal\005\005(2) Foreign
matter m xed with anything\005..(3) Refuse, rubbish, worthless matter
especially as contrasted wi th or separated from sonething of value."

The ASM Metal s Reference Book (2nd Edition, 1983) produced by the
Ameri can Society for Metals defines "dross" as foll ows:

"The scumthat forms on the surface of nolten netals largely

because of oxidation but sonetines because of the rising of inpurities
to the surface.”

Mcgraw Hi Il Dictionary of Science and Engi neering (1984 Edition) defines it as:
“An inmpurity, usually an oxide, forned on the surface 'of nolten netal."
Dross and skimmings may contain some small percentage of

metal . But dross and skimmings are not metal in the sane class as
waste or scrap. It may be possible to recover sonme netal from such
dross and skimm ngs. They can, therefore, be sold. But this does not
nake them a marketable commobdity. As |earned Single Judge of the
Bonbay Hi gh Court has pointed out, even rubbish can be sold.
Everyt hi ng, however which is sold is not necessarily a narketable
commodity as known to commerce and which, it may be worthwhile to
trade in. Learned Single Judge of the Bonbay H gh Court, therefore,
rightly cane to the conclusion that the proviso to Rul'e 56A was not
appl i cabl e as al um nium dross and ski mm ngs are not exci sabl e goods.

The entire quantity of raw material, nanmely duty-paid

alum niumingots procured by the assesses from outside was used in
the manuf acture of alum niumsheets. It is nobody’'s case that the

al um ni um sheets whi ch were nanufactured by the assesses coul d

have been nmanufactured out of a | esser quantity of alum niumingots
than what was actually used. |In the process of manufacture, dross
and skinm ngs had to be renoved in order that aluminiumsheets of
the requisite quality could be manufactured. This does not nean that
the entire quantity of alum niumingots was not used for the

manuf acture of alum nium sheets. |n the course of manufacture, a
certain quantity of raw material nay be | ost because of the very nature
of the process of manufacture or sone small quantity of raw materia
may form part of wastage or ashes. This does not nean that the
entire raw material was not used in the manufacture of finished
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exci sabl e products. An exact mathematical equation between the
quantity of raw material purchased and the raw material found in the
fini shed product is not possible, and should not be | ooked for.

Under Tariff Item 27 "Waste and Scrap of Alum niunf is one of the itens
exigible to excise duty. An explanation was added to Tariff Item 27 by the
Fi nance Act, 1981 to the follow ng effect:

"27. Explanation \026 (1) ‘Waste and Scrap ' nmeans waste and scrap
metal fit only for the recovery of nmetal by renelting or for use in
the manuf acture of chem cals, but does not include sludge, dross,
scal i ngs, skimm ngs, ash and ot her residues;"

Tariff Item 68 which was introduced for the first tine in 1975 was as foll ows:
"68. Al other goods, not el sewhere specified, but excluding-
*

(a) * *k *k K% * *x % * *x * *k *x * *
(b) * * *k K% * % % * *x * * *x. * * *
ok *x K* *x *x % % *x * * *x * * *

(c)
Expl anati on \ 026 For the purposes of this Item goods which are
referred toin any preceding Itemin this Schedule for the purpose
of excl uding such goods fromthe description of goods in that item
(whet her such exclusion is by neans of an Explanation to such
Item or by words of exclusion in the description itself or in any
ot her manner) shall ‘be deenmed to be goods not specified in that
ltem"”

The question in all these appeals relates to the exigibility of alum nium
dross and skimm ngs to excise duty by reason of Item68 and its

Expl anation read with the Explanation to Item27. It is contended by

the appellants that the Explanation to Item 27 makes it clear that dross
and skinmngs are not included in the item"Wste and Scrap of

Alum niunf. Since these are expressly excluded fromltem 27, these

nmust be included in Item 68 as the Explanation to Item 68 nmakes it

cl ear that goods which are referred to in any preceding Itemin the
Schedul e for the purpose of excluding themfromthe description of

goods in that Item wll have to be included in |Item 68.

The entire argument proceeds on the basis that alum ni'um dross and
ski mmi ngs are exci sable goods. Qherwise the question of their
inclusion in Tariff Item 68 does not arise. The appellants have
enphasi zed the fact that al um nium dross and ski mm ngs are capable

of being sold. Hence they must be considered as narket abl e goods.
Since they arise in the course of manufacture, the duty of excise can
be |l evied on such goods. The foundation of-the argunents rests on
the assunption that al umi niumdross and skinmings are marketable
goods. For reasons which we have set out earlier, it is not possible to
consi der al um ni um dross and ski mrm ngs as "goods'" or as a

commer ci al and marketable commodity. Dross and skinmings are

nerely refuse or ashes given out in the course of manufacture, in the
process of renoving inpurities fromthe raw naterial.  This refuse is
quite different fromwaste and scrap which is prine netal inits own
right.

The Explanation to Item 27 is not for the purpose of separating

certain types of wastes and scrap fromthe main Item of "Waste and
Scrap of alum niunt and thus nmaking it exigible to tax under Item 68.

The Explanation to Item 27 nerely excludes fromwaste and scrap

certain residues or rubbish which cannot be categorised as "goods" at
all. It is only those goods, which are otherwise liable to be included in
a given Tariff Item but are expressly excluded fromit, which fall under
the residuary Tariff Item 68. The Custons, Excise and Gold (Control)
Appel late Tribunal in its order, which is the subject-matter of G vi
Appeal No. 1423/87, has given several exanples of this kind of

exclusion which is covered by the Explanation to Tariff Item68. It has
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given the illustration of a notor specially designed for use in a
granophone or record player which is expressly excluded from Tariff

Item 30 which covers electric motors. These excluded nmotors are al so
notors, but because of some peculiar characteristics inparted to them
in their manufacture, they are excluded for assessnent under Tariff
Item30. Simlarly, slotted angles and channel s nmade of steel which

can be used as part of steel furniture, are expressly excluded from
Tariff Item 40 which covers steel furniture and parts. These exclusions
are for the purpose of correct assessment of these excisable products.
These excluded articles are "goods" in their own right, and are openly
bought and sold in the market. Such excluded itens, if they are not
covered by any other item would fall in the residuary Item 68 by virtue
of the Explanation to Tariff Item 68.

In Collector of Central Excise, Patna vs. Indian Tube Co. Ltd. [1995 (77)

E.L.T. 21 (S.C)], this Court has approved the reasoning of the Tribunal that the diluted
sul phuric acid, i.e., liquid which remains after user, cannot be said to be a manufactured
product and hence not liable to duty and that waste pickle liquor is in the nature of
wast e product -and has neither marketability nor saleability and, therefore, not liable to
duty.

In Conmr. OF C Ex., Chandigarh-1 vs. Mrkfed Vanaspati & Allied Indus.

[2003 (153) E.L.T. 491 (S.C)], the question for consideration in this case was whet her
"spent earth" is liable to excise duty or not. Under the Tariff, prior to its amendnment in
1985, it had been consistently held that "spent earth" was not liable to duty. However,
with the enforcenent of new Tariff in 1985, ‘a conflict arose between various benches of
the Tribunal. Some benches held that "spent earth" was still not excisable, whereas

ot her benches held that, as it now stood included by a specific sub-heading, it becamne
exci sable. In viewof these conflicting decisions, the mtter was placed before the
Larger Bench of the CEGAT which held that "spent earth” was still not dutiable. 1In the
appeal preferred before this Court, this Court held the burden to prove that there is
manuf acture and that what is manufactured is on the Revenue and that nerely because

an itemfalls in a Tariff entry, nmanufacture rmust not be deenmed. |In para 6, this Court
hel d as under:

"6. However, it appears to us that the observation nade in this authority are "per
incuram’. In so observing, the decision of a Larger Bench of this Court in the

case of Collector of Central Excise, Indore v. Universal Cable Ltd. Reported in |

1995 Supp (2) SCC 465], has not been noted or considered. In this case an

argument that a good becone excisable because it is covered by Tariff Entry,

has been negatived. 1In the case of B.P.L. Pharnmaceuticals Ltd. v. Collector of

Central Excise reported in [ 1995 Supp (3) SCC 1] it has also been held that

nmerely because there is a change in the Tariff Itemthe goods does not becone

exci sabl e. Subsequently in a judgnent dated 13th February, 2003 in G vi

Appeal No. 6745 of 1999 it has been held that nerely because an itemfalls in a

Tariff Entry, it does not becone excisable unless there is manufacture and the

goods is marketable. In Lal Wollen & Silk MIIls case (supra) it has not been
held that the twin test of manufacture and marketability is not to apply.. It is not
possible to accept the contention that nerely because an itemfalls in a Tariff
Entry it nmust be deened that there is manufacture. The law still remains that

the burden to prove that there is manufacture and that what is nmanufactured is

on the revenue. In this case, no new evidence is placed to show that there is

manuf acture. "Spent earth" was "earth" on which duty has been paid. It

remains earth even after the processing. Thus if duty was to be levied on it
again, it would anpunt to | evying double duty on the same product."”

In Union of India vs. Ahnedabad Electricity Co. Ltd. [2003 (158) E.L.T. 3

(S.C)], the question which arose for consideration was regarding exigibilty of 'cinder’ to
exci se duty. The respondent in the said appeals use coal as fuel for produci ng steam

to run the machines used in their factories to manufacture the end product. Coal is

burnt in the boilers or furnaces for producing steam Normally, coal when it is burnt in
boilers is reduced to ash. Sonme part of coal does not get fully burnt because of its | ow
conbustible quality. This unburnt or half burnt operation of coal is left out in the boiler
s.

It is called 'cinder’. A point was posed for deternmination by this Court in para 7 of this
j udgrment which is quoted hereinbel ow.
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"7. Whether inclusion of an itemin the entries to the First Schedule to the Tariff
Act per se nakes the itemexigible to excise duty ?

It is useful to reproduce the rel evant paragraphs of the judgnent which read as
under :

"W are unable to accept the proposition advanced by the

| earned Additional Solicitor General. A close |ook at Section 3 of the
Central Excise Act shows that the words ‘excisable goods’ have been
qualified by the words "which are produced or nmanufactured in India".
Therefore, sinmply because goods find nention in one of the entries of

the First Schedul e does not nean that they becone |iable for paynent

of excise duty. Goods have to satisfy the test of being produced or
manufactured in India. It is settled |law that excise duty is a duty |levied
on manuf acture of goods. ' Unless goods are manufactured in India,

they cannot be subject to paynent of excise duty. There is no nerit in

the argunent that sinply because a particular itemis nmentioned in the
First Schedule, it becones exigible to excise duty. [See Hyderabad
Industries Ltd. & Anr. Vs. Union of India & Ors., (1995) 5 SCC 338

and Mdti Lam nates Pvt. Ltd. & O's. Vs. Collector of Centra

Exci se, Ahnedabad, (1995) 3 SCC 23]. Therefore both on authority

and on principle, for being exigible to excise duty, excisable goods

nmust satisfy the test of being produced or manufactured in India. The
argunents to the contrary is rejected.

Recently this Court had occasion to deal with a case of excise
duty sought to be l'evied on ‘spent earth’.  This was in Comi ssioner
of Central Excise, Chandigarh vs. Markfed Vanaspati & Allied

I ndustries [2003 (153) E. L. T. 491]. Excise duty was being paid on
"earth", ‘spent earth’ is a residue resulting fromtreatnent of fatty
substances. The ‘spent earth’ remained ‘earth’ even after processing
though its capacity to absorb was reduced. It was held that no excise
duty was |l eviable on ‘spent earth’. The facts in this case are quite
simlar to the facts of the case in hand. |n Markfed case ‘earth’ was
reduced to ‘spent earth’ with a reduced potency to absorb. In the case
in hand, coal was reduced to inferior quality coal which was no | onger
of use in the furnaces in the factories, therefore, it could be
reasonably be said that ‘cinder’ i.e. coal of reduced quality still was
coal and not exigible to excise duty.

In Modi Rubber Ltd., Mdi Nagar, U.P. & Anr. Vs. Union of
India & Ors. [1987 (29) E.L.T. 502 (Del.)] it was held that waste/scrap
obt ai ned not by any process of manufacture but in-the course of
manuf acturing the end product was not exigible to excise duty. This
was a case of manufacture of tyres, tubes etc. |In the course of
manuf acturing process to produce the end product i.e. tyres, tubes,
flaps etc. waste was obtained in the shape of cuttings: It was held that
this was not exigible to tax even though the waste may have sone
sal eabl e value. The essential reason for this was that there was no
transformation in the case of waste/scrap to a new and different article.
No new substance having a distinct name, character and use was
brought about. Manufacturing process involved treatnent, |abour or
mani pul ation by the manufacturer resulting in a new-and different
article. It requires a deliberate skilful manipulatiion of the inputs or the
raw materials. This was not so in case of scrap

It is worth nentioning that in UJ & O's. Vs. |ndian
Al um nium Co. Ltd. & Anr. [1995 Suppl;(2) SCC 465], it was held
that waste or rubbish which is thrown up in the course of nanufacture
could not be said to be a produce of manufacture exigible to excise
duty. In this case the assesses nanufactured al um ni um products out
of the alum niumingots. 1In the process of manufacture dross and
ski mm ngs arise and accunulate in the furnace in the shape of ashes
as a result of oxidization of metal. Al um niumdross contain an anmount
of metal fromwhich they conme but they |ack not only nmetal body but
also netal strength, formability and character. Such dross and
skimrings are distinct fromscrap which is a netal of good quality.
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Dross and ski nm ngs though obtained during process of manufacture
were held to be not exigible to excise duty at the relevant tinme. Since
the dross and skinmmngs were sold in the market it was argued that
they were a marketable commpdity and shoul d be subject to | evy of

exci se duty. The Court observed that these were nothing but waste or
rubbi sh which is thrown up in the course of manufacture. This

j udgrment al so answers the argunment of the | earned counsel for the
appel | ant based on Khandel wal Metal’'s case[(1985) 3 SCC 620]

wherei n brass scrap produced during manufacturing of brass goods

were considered to be liable to excise. |In the present case, cinder
though sold for small price cannot be said to be a marketable
commodity in the sense the word " marketable"” is understood. Due to
sheer necessity cinder has to be renpbved fromthe place where it
occurs because unless renmoved it will keep on accumul ating which in
turn lead to | oss of precious space. Facts noted in TISCO s case by
the I ower authorities showthat TlISCO had been paying substantia
amounts for renmoving cinder to a dunping ground. Fromthe dunping
ground, it was picked up by parties to whomit was sold. As per the
avernent, 'TISCO is spending nany tines nore on renoving ci nder

than what it realizes fromits sale. These are matters of fact which
have not been gone into by the authorities concerned and therefore it
is too late for us to gointoall this.

Applying the tests laid down in these judgnent, it is not
possi bl e to say that cinder satisfied the requirenent of being
manuf actured in India."

This Court, in conclusion, held that the onus to show that particul ar goods on

whi ch excise duty is sought to be | evied have gone through the process of manufacture
inlndiais on the Revenue and that the Revenue have done nothing to discharge this
onus.

In our opinion, this Court in Indian Al um nium Co. Ltd. (supra) has held that

nmerely selling does not mean dross and skimm ng are narketable conmpdity as even
rubbi sh can be sold and everything, however, which is sold is not necessarily a
mar ket abl e conmmodity as known to commerce and which, it may be worthwhile to trade

in. The issue involved in this case is governed by the past-decisions of the Tribunal and
also of this Court where the Tribunal and this Court held that the zinc dross and
skimring arising as refuse during gal vani sation process are not excisable goods. The
Tribunal, in our opinion, has rightly relied upon-the decision of this Court in Indian
Al um nium Co. Ltd. (supra) and in view of the above decision of the Tribunal follow ng
this Court’s opinion in Indian Al uninium Conpany Limted (supra), we disagree with

the appellant’s that zinc dross, flux skimm ng and zinc scallings are goods and hence
exci sabl e.

The appeals filed by the Revenue have no merits and are liable to be disnissed
and we do so accordingly. The respondent/assessee will be entitled for refund of the
duty and penalty, if any, paid by them No costs.




