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PETI TI ONER
UNION OF I NDIA & ORS
Vs.
RESPONDENT:
SHRI Bl HARI LAL S| DHANA
DATE OF JUDGVENT: 25/ 03/ 1997
BENCH

K. RAMASWAMWY, D. P. WADHWA

ACT:
HEADNOTE:
JUDGVENT:
ORDER
Leave granted. W have heard | earned -counsel on both
si des.

Thi s appeal by special |eave arises formthe judgnent

of the Division Bench, made on Septenber 12, 1996
L. P. A No.215/1979 by the Delhi Hgh Court. Wile

in
t he

respondent was working as a cash clerk in Delhi MIlk Schene,

temporary M s-appropriation of the funds on nore than
occasi on  was di scover ed. When m sappropriation
Rs. 17,744,91 on April 2,1972 was reported, a prosecution

one
of
was

pendi ng, orders were passed by the conpetent authority on

April 24, 1972 as under

“I'n pursuance of the proviso to

sub-rule (1) of Rule 5 of the

Central Cvil services (Tenporary

Services) Rules. 1965, | hereby

term nate forthwith the services of

Shri  B. L. Si dhana, Case clerk

(under suspension), Del hi m |k

scheme and direct that he shall be

paid a sumequivalent to the one

equi valent to the amount of pay and

al l owances fr a period of notice)

was drawi ng them i medi ately before

the date on which he was draw ng

theminmredi ately before the dated

on which he was pl aced under

suspensi on. "

The respondent was acquitted of the <charge in
crimnal case and therefore, he filed a wit petition
his order, the | earned single Judge held thus :

"The petition of Cash Cerk is one

of confidence and responsibility.

Even if the incidents averred

against the petitioner were not

proved, they were such, as to |ead

a prudent enployer to term nate the

services of t he enpl oyer to

termnate the servi ces of t he

enpl oyee on the ground of his, not

t he
In
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bei ng desirable. The order of
term nation was passed, as noticed
above, one year after the crimna

case had started and two vyears
after the enquiry. The enquiry
appears not to have been conpl et ed,
so, no definite opinion had been
arrived as with regard to the guilt
of t he petitioner. No. evi

consequences were visited on the
term nation. No. evil consequences
were visited on the petition as a
result of the order of termnation

Nor has any stigma been attached.
No. penalties were inflicted on the
petitioner despite the _enquiries,
and the started of the ~crimna

case. In the circunstances the
order of termnation sinpliciter is
val i'd. Si nce t he or der is

i nnocuous, there is no need to peer

behind it, wunless malafides had

been establi shed.”

On appeal, the Division Bench reversed it, holding that
the order of renoval ~“does indicate that it was termnation
of the services of /the respondent w th stigna attached by
nmentioni ng (under | suspension). Rule 5(1) of the centra
civil services (Tenporary service) Rules, 1965 was exercise
with stigna attached.in the order. The order does indicate
that he was under suspension:. It postulates that it was by
way of a misconduct and thereby w thout conducting the
enquiry, the termnation of the service of the respondent
was illegal. Consequently, instead of reinstating himinto
service the court directed the appellant-enpl oyer to pay him
conpensation in a sum of Rs. 2:50 | akhs. Aggrieved by that
order, this appeal has been fil ed.

It is true that respondent was acquitted’ by the
crimnal court but acquittal does not automatically gives
himthe right to be reinstated into the services. It would
still be open to the conpetent authority to make decision
whet her the delinquent Government servant can be taken into
service or disciplinary action should be taken under the
Central civil services (Clarification, Control & Appeal)
Rul es or under the Tenporary services Rules. Admttedly, the
respondent had been working as a tenmporary - Governnent
servant before he was kept under suspension. The termn nation
order indicated the factum that he, by then, ~was under
suspension. It is only a way of describing hima being under
suspensi on when the order cane to be passed but that does
not constitute any stigma. Mere acquittal of Governnent
enpl oyee does not autonmatically entitle the Governnent
enpl oye does not automatically entitle the Governnent
servant to reinstatement. As stated earlier, it would be
open to the appropriate conpetent authority to take a
deci si on whether the enquiry into the conduct is required to
be done before directive reinstatenent of appropriate action
shoul d be taken as per law, if otherw se, available. Since
the respondent is only a tenporary Government servant, The
power being available under Rules, it is always open a
temporary CGovernnent servant, the power being available
under rules, it is always open to the conpetent authority to
i nvoke the said power and ternminate the service of the
enpl oye instead of conducting there enquiry or to continue
in service a Government servant accused of defal cation of
public noney. Reinstatement would be a charter for himto
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indulge with inpunity in msappropriating of public noney.

Under these circunstances, the Division Bench of the
Hi gh court was clearly in error in directing paynent of the
conpensati on which anpbunts to prem um for m sconduct.

The appeal is accordingly allowed. The judgment of the
Di vi sion Bench stands set aside and that of the |earned
single Judge stands confirned. The wit petition stands
di sm ssed. No costs.




