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CASE NO. :
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PETI TI ONER
State of Madhya Pradesh
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Mikesh & O's

DATE OF JUDGVENT: 19/ 10/ 2006

BENCH
S.B. Sinha & Dal veer Bhandar.i

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Crl.) No. 640 of 2006]

S.B. SINHA, J
Leave granted.

Respondents were working as reservation clerks. They were posted at
Indore Railway Station. The Assistant Sub I'nspector of General Railway
Police, Indore, on an information received by himthat one person had
illegally been purchasing tickets fromreservation counters, cane to the
reservation office and in the process apprehended a person named Suresh
Shah. He was from Munmbai. Froma search conducted, 94 tickets of
different trains and sone filled up as well as sone unfilled reservation
demand forms were recovered fromhim A sumof Rs. 33,403/- was al so
found in his possession. A First Information Report was |odged. Allegedly,
during investigation of the said case, he was found to have been carrying
busi ness in procuring reservation tickets illegally. Respondents herein were
said to have abetted in comm ssion of the said offence. On the said charge,
Respondents herein with the aforenmenti oned Suresh Shah were prosecuted.

Wher eas the said Suresh Shah was charged under Section 143 (1) of
the Railway Act, 1989, Respondents herein were charged under Section
143(2) thereof. \When the case was at an advanced stage, the sai d Suresh
Shah absconded. The trial, however, was concluded agai nst Respondents.
They were found guilty of comm ssion of the of fence charged agai nst them
and were sentenced to undergo 3 years’ rigorous inprisonnent and to pay a
fine of Rs. 10,000/- in default whereof they were directed to undergo further
6 nonths rigorous inprisonment. They preferred an appeal thereagainst
bef ore the Sessions Judge which was transferred to the Court of 6th
Addi ti onal Sessions Judge, Indore and registered as Crimnal Appeal No. 78
of 1999. The said appeal was disnm ssed by an order dated 1.05.2002. A
revision application was filed before the H gh Court by them which by
reason of the inpugned judgnment has been allowed. “The State of Midhya
Pradesh is, thus, before us.

Ms. Vi bha Datta Makhija, |earned counsel appearing on behal f of
Appel lant, principally raised two contentions before us.  Firstly, it was
submitted that although there is no direct evidence as agai nst Respondents
herein but fromthe circunmstantial evidence adduced by the prosecution, it
nmust be held to have been proved that the railway tickets were being
cl andestinely sold in black nmarket and unl ess Respondents had abetted the
mai n accused Suresh Shah and coul d not have been found to be in
possession of 80 tickets involving 94 reservations. |t was contended that
Respondents were found to have issued the tickets and keeping in viewthe
tim ngs of issuance thereof, as has been noticed at paragraph 21 of the
judgrment of the l|earned Trial Judge, it would have been inpossible for the
sai d Suresh Shah to book so many tickets within a few hours, viz., from
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0933 hrs. to 1916 hours.

It was al so submitted that Respondents did not raise any particular
def ence. The High Court, the |earned counsel would subnmt, also conmitted
a serious error in opining that Respondents had not been asked about the
circunstantial evidence or evidence appearing agai nst them by the | earned
Trial Judge whil e exam ning them under Section 313 of the Code of
Crimnal Procedure.

M. P.N. Msra, |earned senior counsel appearing on behal f of
Respondents, on the other hand, supported the judgment of the H gh Court.

Bef ore enbarki ng upon the rival contentions of the parties, we may
briefly notice the admtted facts. At the relevant tine, 11 reservation
counters were functioning at the Indore Railway Station. Reservation
of fices at the said place function from 0800 hours to 1400 hours and then
from 1410 hours to 2000 hours. - An enpl oyee works only for six hours in
one reservation counter. Two of the reservation clerks were absent. The
of fence is said to have taken place on 2nd Cctober, 1995, i.e., just before the
ensui ng Durga Puja festival. ~There were | ong queues. Odinarily, nmnimm
2-3 mnutes’ tine was required for issuance of one ticket.

I ndi sputably, a circular was issued in terns whereof one reservation
formcould be given to one person. He, however, would be entitled to ask
for reservation of 'six seats for passengers. If one person intends to obtain
nore than one reservation form he is required to take perm ssion from
Di vi sional Conmercial Manager. However, indisputably a person intending
to obtain reservation for nore than six persons can nake his associ ates stand
in the queue or cone again and agai-n demandi ng reservation fornms. During
D wal i, Dussehera and Sunmer holidays, in view of rush, admttedly at |east
20 persons renmmin in queue in-each reservation w ndow.

Docunments maintained in the reservation office had not been seized.
No excess amount was found at the cash counter. No extra cash was al so
found on the person of Respondents.

In the reservation forns, (handwiting of the accused Suresh Shah was
all egedly found. It stands admtted that the reservation forms were handl ed
in different counters. Qut of the six accused persons, three were in the
norning shift and three were in the evening shift.

Fromthe timngs of issuance of tickets, as noticed by the learned Tria
Judge at paragraph 21 of its judgment, it appears that two tickets were found
to have been issued at the sane time fromtwo counters.

The | earned Trial Judge in his judgnent proceeded on the basis that
the accused Nos. 2 to 7 had not acted in good faith as envi saged under
Section 186 of the Railways Act.

The fact that nore than one ticket had been.issued fromdifferent
counters at the same tine is not disputed. The possibility of the said Suresh
Shah to have associates with himwho presented reservation forns in
different counters cannot, thus, be ruled out. No doubt Respondents while
di scharging their public duties were required to maintain transparency, but
admttedly the Investigating Oficer did not conduct any investigation as to
whet her the said Suresh Shah who all egedly had been carrying on systenatic
busi ness in procuring reservation for passengers, had any associate or not.
He is a resident of Bonmbay. According to the prosecution he used to operate
fromthe said place. Nothing has been brought on records to show as to
whet her he had regularly been operating fromlndore or not. The
prosecution is silent in regard thereto. Reservation forns nm ght have been
filled up by Suresh Shah but then the possibility that Respondents who were
working in three different counters on two different occasi ons m ght not
have any hands therein cannot be ruled out. They were not expected to
verify the handwitings of a person while issuing tickets. They as noticed
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herei nbefore, were required to deal with a person standing before themvery
qui ckly.

How t he handwiting of one person in different fornms could have been
checked by Respondents is open to guess. Only for bulk tickets, approva
was to be taken but as noticed hereinbefore an associate of the sane person
may stand in the queue and demand reservation forns fromthe reservation
wi ndows on nore than one occasion. Once a filled-up formis passed over,
the reservation clerks had adnmittedly no discretion in the matter but to issue
tickets.

Section 143(1) of the Railways Act reads, thus:

"143. Penalty for unauthorised carrying on of

busi ness of procuring and supplying of railway
tickets. --

(1) If any person, not being a railway servant or an
agent authorisedin this behalf.--

(a) carries on the business of procuring and
supplying tickets for travel on a railway or for
reserved acconmodati on for-journey in a train; or
(b) purchases or sells or attenpts to purchase or
sell tickets with a viewto carrying on any such
busi ness either by hinself or by any other person
he shall be punishable wth inprisonnent for a
termwhich nay extend to three years or with fine
whi ch may extend to ten thousand rupees, or with
both, and shall also forfeit the ticket which he so
procures, supplies, purchases, sells or attenpts to
pur chase or sell

Provided that in the absence of special and
adequate reasons to the contrary to be nentioned

in the judgnment of the court, such punishnment shal
not be less than inprisonment for a termof one
nmonth or a fine of five thousand rupees."

A person in view of the aforenentioned provision can be said to have
conmitted an of fence if he has been carrying on a busi ness. ~The expression
"busi ness" inplies continuity.

The term’ abetnent’ has not been defined in the Railways Act. What
woul d constitute abetnent is contained in Section 107 of the Indian Pena
Code, which reads, thus:

"107. Abetnment of a thing.\027A person abets the
doi ng of a thing, who\027

First.-- Instigates any person to do that thing; or

Secondl y.\ 027Engages with one or nore other
person or persons in any conspiracy for the doing
of that thing,

if an act or illegal om ssion |akes place in

pur suance of that conspiracy, and in order to the
doi ng of that thing; or

Thirdly. -- Intentionally aids, by any act or illega
oni ssion, the doing of that thing."

A person, it is trite, abets by aiding, when by any act done either prior
to, or at the time of, the conm ssion of an act, he intends to facilitate and
does in fact facilitate, the comm ssion thereof would attract the third cl ause
of Section 107 of the Indian Penal Code. Doing sonething for the offender
is not abetnment. Doing sonething with knowl edge so as to facilitate himto
conmit the crime or otherwi se would constitute abetnent.
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Admittedly, the first and second part of the said provision has no
application. No illegal om ssion on the part of Respondents has been
established. Admittedly in issuing the tickets, Respondents have not
violated any rules. Ex facie, they have also not violated any direction
contained in any circular issued by an appropriate authority in that behalf.

The entire prosecution is based on the purported confession of Suresh
Shah. A statenent of an accused woul d be adm ssi bl e agai nst a co-accused
only in terns of Section 30 of the Indian Evidence Act. Such a statenent of
co-accused was required to be corroborated by adduction of independent
evi dence. The prosecution has not adduced any i ndependent evi dence to
show t hat Respondents had intentionally aided the said Suresh Shah and
thereby abetted himin conm ssion of an offence under Section 143(1) of the
I ndi an Rai | ways Act.

Ms. Makhija may be correct in contending that the H gh Court has
made a wong observation that all the circunstances appearing agai nst
Respondent s had not been put in their exam nation under Section 313 of the
Code of Crim nal Procedure but its ultimate conclusion on the said issue is
not correct. W have been taken through the questions asked to al
Respondents by the | earned Magi strate. The circunstances appearing
agai nst Suresh Shah and Respondents were concededly different. However,
one questionnaire conmon to all was prepared. 90% of the questions in the
sai d questionnaire were to be put to Suresh Shah, but strangely the same
guestions had been /put to all Respondents.  Except one question, viz., "what
you want to say in your defence?", not only sinmilar questions had been put,
simlar answers had been recorded. Strangely enough, even questions
required to be put to each of the accused persons separately have been made
part of the same questionnaire. ~Such comon questions framed and asked
to all the accused persons did not subserve the requirenments of Section 313
of the Code of Crimnal Procedure. To the said extent, the H gh Court’s
observations cannot be said to be unsustainable.

Moreover, it must be borne-in nind that we are dealing with a
judgrment of acquittal passed by the H-gh Court. |If two views are possible,
ordinarily this Court would not interfere therewith. The State has not been
able to show any illegality in the judgnent of the H gh Court. W,
therefore, do not intend to interfere therewith. The appeal is disn ssed.




