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ACT:

Central Excise & Salt Act 18 of 1947--Section 12 whether
void for excessive del egati on-Power under section to alter
provi si ons of Sea Custons Act, 1878 in applying themto Act
18 of 1947 whether includes power~ to -make changes in
| egi sl ative policy.

CGeneral dauses Act, s. 8(1)-whether enables provisions of
Customs Act, 1962 to be applied under s. 12 of Act / 18. of
1947 in place of the provisions of Sea Custons Act, 1878.
Custons Act, 1962, S. 105(1)--Conditions for issue of search
war r ant .

HEADNOTE:

The appellant conpany had a factory at Varanasi at which
chemicals including ammonia were nmanufactured. [t was
consi dered by the Central Excise authorities that there had
been evasion of duty on amonia by the conpany. The

Assistant Collector Central Excise issued a warrant. for
search and seizure of goods and docunents, pursuant to which
the premses of the aforesaid factory were raided in My,
1968 and certain docunments seized. The conpany-filed a wit
petition in the H gh Court which was disnm ssed by the Single
Judge. The Division bench upheld the order of the ' Single
Judge. In appeal to this Court by special |eave, the
guestions that fell for consideration- were (i) Wether _s.
12 of the Central Excise Act was void because the powers
del egated to the Central CGovernment thereby including the
power to rmake alterations in the Act applied were excessive;
(ii) \Whether the Sea Custons Act, 1875 having been re-
pealed, it was open thereafter to the Central Governnent
under s. 12 of the Excise Act to apply s. 105 of the Custons
Act 1962; and (iii) Wether the Assistant Collector issued
the warrants in the present case after due application of
mnd to relevant materials and 'facts in terns of

S. 105(1) of the Custonms Act, 1962.
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HELD : (i) In the notifications issued inter alia applying
S. 105(1) and s. 1 10 of the Custonms Act, 1962, no such
changes had been made as could possibly fall wthin the
meani ng of the word 'alterations. The power to restrict and
nodi fy does not inmport the power to nake essential changes.
It is confined to alterations of mnor character and no
change in principle is involved. The word "alteration’ in
s. 12 must be understood in the sense in which it was open
to the legislature to enploy it legitinately and in a
constitutional rmanner. No question was thus involved of
del egation either of any essential |egislative functions or
any change of |egislative policy. [96 B-D

In re Delhi Laws Act, 1912, [1951] S.C R 747, referred to.
(ii)S. 8(1) of the General C auses Act provides that where
any Central Act repeals and re-enacts wth or wthout
nodi fication any provision of the former enactnment then
references in any such enactnment or in any instrument, to
the provisions so repealed shall, wunless a di fferent
intention appears,  be construed as references to the
provi si ons so re-

93

enact ed. By virtue of this provision it could not be
disputed that in s. 12 of the Central Excise and Salt Act,
1947, the Customs Act, 1962 can be read in place of the Sea
Custons Act, 1878. [96 E

The contention that s. 12 of the Act enpowers incorporation
of the provision of the Sea Custons Act, 1878 in the Act
itself and, therefore, 8(1) of the General C auses Act, does
not apply could not be accepted. ~ Section 12 only contained
a provision delegating linmted powers to the Centra
Government to draw upon the provisions of the Sea Custons
Act, 1878 for the purpose of inplementing s. 3 of the Act.
[96 F; 97 A

Secretary of State for India in Council v. Hindusthan Co-
operative Insurance Society, 58 I.A 259, distinguished;

The Col |l ector of Custons Madras v. Nathella Sanpatha Chetty
JUDGVENT:

The extension of s. 105 could not be said to be illega
nerely because under s. 172 of the Sea Custons Act it was a
Magi strate who after applying judicial mnd-had to issue
search warrant whereas under the present notification after
the enactnent of the Custons Act, 1962, it was the Assistant
Col I ector of Custons perform ng executive functions who had
been enpowered to issue a search warrant. By the |atter
notification t he previous notification appl yi ng t he
provisions of the Sea Custonms Act was superseded  and no
guestion wth regard to the validity of the notification
i ssued in 1963 and then anmended in 1965 coul d survive.

Col  ector Custom & Excise Cochine & Os, v. A S Bava
[1968] 1 S.C.R 82, distinguished [98 A-C]

(iii)On the facts of the case it could not be said that

the Assistant Collectorhad no rel evant material upon which
the belief could be founded in ternsof s. 105(1) of the
Customs Act, 1962. [98 D

&

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 460 of 1970.
Appeal by special l|eave fromthe judgnment and order dated
May 20, 1969 of the Allahabad H gh Court in Special Appea
No. 1177 of 1968.

M C. Chagla and R Copal akrishnan, for the appellant.

V. A. Seyid Muhanmad, P. C. Chandi, B. D. Sharma and

S. P. Nayar, for the respondents.
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The Judgrment of the Court was delivered by

Grover, J. This is an appeal by special |eave from a
judgenent of the Allahabad H gh Court dismssing a wit
petition by which the appellant challenged the validity of a
warrant issued by the Assistant Collector, Central Excise,
Al | ahabad, authorising the Superintendent Central Exci se,
Varanasi, to enter certain prenises, search the sane and
sei ze the docunents therefrom

The appellant, which is a public limted conmpany having its
regi stered office at Calcutta, owns and runs a factory known

as Sahu Chemcals and Fertilisers at Varanasi wher e
chem cal s such

94

as ammoni a and soda ash are nanufactured. In February 1962

excise duty was fixed on manufacture of anmmonia for the
purpose of fertilisers at Rs. 25/- per netric ton, the rate
being Rs. 125/- per netric ton if it was wused for other
pur poses. . The notification by which the aforesaid duty was
payabl e was | ater wi'thdrawn by neans of another notification
dated WMarch 1, 1964 and thereafter no excise duty was
required to be paid on the manufacture of amonia. For the
period from My 1962 to the beginning of March 1964 the
appel l ant had paid duty at the rate of Rs. 25/- per netric
ton on the ground that ammoni a had been utilised for the
pur pose of manufacture of chemcal fertiliser. The Centra
Exci se authorities, however, had received information that
part of the ammonia had been utilised for —purposes other
than the manufacture of fertilizers on which higher duty of
Rs. 125/- per metric ton was payable. It was considered
that there had been evasion of duty. On May 11, 1968, the
Assistant Collector issued a warrant for the search and
sei zure of goods and docunments pursuant to which the
prem ses of the factory at Varanasi were searched on May 11
12 and 13, 1968 and various docunents were seized.
The wit petition was heard inthe first instance by the
| earned single judge who dism ssed it. In appeal his
j udgrent was upheld by the (Division Bench. Thr ee
contentions were raised before the Division Bench; 'the first
was that S. 1.2 of the Central Excises and Salt ‘Act, 1944,
hereinafter called, the "Act" was wvoid as the powers
del egated to the Central Covernnent by the |egislature were
excessive and beyond permissible limts. ~The second point
was that the Sea Custons Act 1878 having been repealed it
was not open to the Central Government under s. 12 of the
Act to apply s. 105(1) of the Custonms Act 1962 to the Act
and the notification dated May 4, 1963 by which this was
done was illegal and ultra vires. The, third was that the
search and seizure nmade by the respondents under. the
i mpugned authorisation dated August 11, 1968 and the
authorisation itself were not in accordance wth t he
provi sions of s. 105 of the Custons Act 1962.

Section 12 of the Act is in the follow ng

t er ns:
S. 12. Application of the provisions of Act
VIIl of 1878 to Central Excise Duties.-The

Central CGovernment may, by notification in the
official Gazette declare that any of the
provi si ons of the Sea Customs Act 1878
relating to the levy on and exenption from
custonms duties, drawback of duty, warehousing
of fences and penalties, confiscation, and
procedure relating to offences and appeals,
shall, with such nodifications and alterations
as it may consider necessary or desirable to
adapt themto the circunstances, be applicable
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like matters in respect of the duties inposed
by section
3."
VWen the Act was enacted s. 172 of the Sea
Custons Act 1878 which could be applied to the
Act under s. 12 provided
S. 172. " Any Magi strate nay, on
application by a Custons-Collector, stating
his belief that dutiable or prohibited goods
(or any docunents relating to such goods) are
secreted in any place within the local Ilimts
of the, jurisdiction of such Magistrate, issue
a warrant-to search for such goods.
Such warrant shall be executed in the sane way
and -shall have the sane effect, as a search
warrant i ssued under the law relating to
Crimnal Procedure."
It may ‘be nentioned that the words "or docunments" were
inserted by the Sea Customs Amendnent Act 1955. After the
enact ment of the Custons Act 1962 by the notification dated
May 4, 1963 as amended by the Notification dated February 6,
1965 anmpongst ot her provisions of the Custonms Act 1962, sub-
s. (1) of s. 105/'and's. 1, IOwere nade applicable wth
certain nodifications of a mnor nature under s. 12 of the
Act . The nmaterial part of these sections -are reproduced
bel ow ; -
"S. 105(1) Power to search premises.-(1) if
the Assistant Collector of Custons, or in any
area adjoining the land frontier or the coast
of India an officer of Custons specially
enpowered by nane in this behal f by the Board,
has reason to believe that any goods liable to
confiscation or any documents or things which
in his opinion will be useful for or relevant
to any proceeding .under this Act are /secreted
in any place, he may authorise any officer of
custons to search or may hinself ~search for
such goods, docunents or things."
"S. 110(3). The proper officer may seize any
document or things which, inhis opinion, wll
be useful for, or relevant to, any proceeding
under this Act."
On the first point it has been urged on behalf of the
appellant that s. 12 of the Act gave wunrestricted and
unlimted power to the Central Government to nodify or alter
the provisions of the Sea Custonms Act 1878 and to apply. the
provi si ons of that Act wth such nodi fi cations and
alterations as the Central Governnment m ght consi der
appropriate. Modification, it has been pointed out, may be
perm ssible, and may not fall within the vice of excessive
del egati on because the basic structure is not changed but

alteration, it is suggested, has a much w der connotation
and it emm
96

braces even the changing of the essential pattern of a thing
or object. Such a power inherently involves the naking of
changes even in regard to matters pertaining to |egislative

pol i cy.
In our opinion the above contention is purely of academc
interest in the present case. |In the notifications which

were issued applying, inter alia, s. 105 (1) and S. 1 10 of
the Customs Act 1962 no such changes have been nmade as can
possibly fall within the meaning of the word "alterations".
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It has been pointed out in the previous decisions of this
Court that the power to restrict and nodi fy does not inport
the power to nmake essential changes. It is confined to
alterations of a minor character and no change in principle
is involved. See In re Del hi Laws Act, 1912.(1) It was
conceded before the H gh Court and has not been urged before
us that the word "nodifications" could not be taken as con-
ferring on the Central Governnent any |egislative power
which was in excess of the permissible limts. oj ection
was taken only with regard to the word "alterations" but
that word nust be understood in the sense in which it was
open to the legislature to enploy it legitimately and in a
constitutional nmanner. No question is thus involved of
del egation either of any essential |egislative functions or
any change of |egislative policy.

The second contention has hardly any nerit. Section 8(1) of
the General O auses Act provides that where any Central Act
repeals and re-enacts wth or  wthout nodification any
provi sion of a forner enactnent then references in any such
enactnment. or in any instrunent to the provision so repealed
shal |, unless a different intention appears, be construed as
references to the provision'so re-enacted. By virtue of
this provision it cannot be disputed. that ins. 12 of the
Act the Custonms Act 1962 can be read in place of the Sea
Custons Act 1878. /An attenpt has been nmde to argue that s.
12 of the Act enmpowers incorporation of the provisions of
Sea Custonms Act 1878 in the Act itself and whenever a
notification is issued under it such provisions of the Sea
Customs Act as have been applied becone incorporated as in
integral part of the Act. Section 8 of the General C auses
Act would not be applicable to a case of such incorporation
and it can only apply if s. 12 can be regarded as contai ning
a reference to the provisions of the Sea Custons Act. In
Secretary of State for Indian in Council v. Hindusthan
Cooperative Insurance Society Ltd. (2) it was accepted as a
settled rule of <construction that where a statute is
i ncorporated by reference into a 'second the repeal / of the
first statute does not affect the second. The law'laid down
by the Privy GCouncil can have no  applicability to the
present case. Section 12 of the Act did not bodily lift, as
it were, certain provisions of the Sea Custons Act 1878 and
i ncor porate

(1) [1951] S.C.R 747.

(2) 58 1.A 259.

97

themas an integral part of the Act. It only enpowered the
Central Governnent to apply the provisions of the Sea
Custons Act 1878 with such nodifications and alterations as
m ght be considered necessary or desirable by the Centra

CGovernnent for the purpose of inplenentation and enforcenent
of s. 3 of the Act. No exception could be taken to the view
of the Hgh Court that s. 12 contained a provision
del egating limted powers to the Central Government to  draw
upon the provisions of the Sea Custonms Act 1878 for the
purpose of inplementing s. 3 of the Act. in The Coll ector of
Custons, Madras v. Nathella Sanmpathu Chetty & Another(1)
this Court examined at length the meaning and effect of
incorporation by reference of one statute into another and
di scussed the Privy Council case referred to before in

detail. Section 8(1) of the General C auses Act, it was
pointed out, ’'dealt wth reference or citation of one
enactnment in another without incorporation. The wusual or
recogni sed f ormul ae general |l y enpl oyed to ef f ect

i ncorporation were considered; for instance the words used
in s. 20 of 53 and 54 Vict. Ch. 70-Housing of the Working
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Cl asses Act, 1890, the words used were

" shall, for that purpose, be deened to form

part of this Act in the same manner as if they

were enacted in the body thereof."

In 54 and 55 Vict. Ch. 19, s. 1(3), the

| anguage enpl oyed was, :

"The provisions of s. 134 of the said Act (set

out in the schedule) shall apply as if they

were herein enacted.”
It is unnecessary to nention the other provisions because a
conpari son of the recognised forrmulae with the text of s. 12
of the Act shows that the provisions of the Sea Custonms Act
1878 were not neant to be incorporated in the Act and were
only to be applicable to the extent notified by the Centra
CGovernment for the purpose of the duty |eviable under s. 3.
Anot her aspect which has been presented under the second
contention is that the inpugned notification is bad and
stands ~vitiated because under  the previous notification
which '‘applies s. 172 of the Sea Custons Act 1878 it was a
Magi strat'e who had to bring his judicial mnd to bear on the
expedi ency or-desirability of issuing a warrant for search
whereas wunder the present notification after the enactnent
of the Custonms Act 1962 it is the Assistant Collector of
Customs who performs executive functions and who has been
enpowered to issue/the warrant for search and seizure. The
decision of this Court in Collector of Custons & Excise.
Cochin & Ors. v. A S. Bava(2) has been sought to be pressed
into service in support of the argument that extension of s.
105 (1),
(1) [1962] (3) S.C. R 786.
(2) [1968] 1 S.C R 82.

98

is illegal. |In that case the provisions of S. 129 of the
Sea Custons Act 1878 had been applied under S. 12 ' of the
Act . Section 129 dealt with the procedure relating to

appeals and required an appellant to deposit pending the
appeal the duty or penalty inposed and enpowered the
appel late authority, in its discretion, to dispense wth
such deposit pending the appeal in_any particular case.
There was a provision in the Act itself, s. 35, which gave
an unfettered right of appeal to a person aggrieved by any
decision or order made under the Act. It ——was in these
circunstances that it was held that s. 129 of the Sea
Custons Act 1878 could not be nade applicable so as to
whittl e down the substantive right of appeal conferred by s.
35 of the Act. The ratio of that decision can afford no
assistance to the appellant in the present case: By the
notification issued under s. 12 of the Act| after. the
enactment of Custons Act 1962, the previous notification
under the Sea Custons Act 1878 stood superseded and no
guestion survives wth regard to the wvalidity of the
notification issued in 1963 and amended in 1965.

On the third point an attenpt was nade to argue that the
Assistant Collector, while issuing the, warrant for search
and seizure did not apply his nmind to the relevant -and
necessary facts. Qur attention has been invited to the
warrant itself in which the docunents have not been
particul ari sed or specified but the words certain docunents”
have been used. The learned single judge dealt wth this
matter fully and repelled the contention that there was no
rel evant material before the authority upon which the belief
could be founded in terms of s. 105(1) of the Custons Act
1962 by the Assistant Collector. W find no nmerit in this
contenti on.

The appeal fails and it is dismssed with costs.
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G C Appeal dism ssed.
99




