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ACT:

Bonbay Tenancy and Agricul tural Lands Act, 1948-Section 5 as
anmended by Bonbay Act’ XXXII| of 1952-1f applied to protected
t enancy.

HEADNOTE:

The respondents were | essees of the appellants for a period
of 5 years fromMarch 1, 1943. They were protected tenants
under the Bonbay Tenancy and Agricultural Lands Act, ' 1948.
They contended that the appellants-Iandl ords could not claim
eviction, because, being protected tenants their |ease was
extended by statute up to February 28, 1953, and as a result
of the anmendnent of s. 5 of the 1948 Act by anendi ng Act of
1952 the period of |ease was further extended upto February
28, 1963.

On the question whether a protected tenant could claim the
benefit of s. 5 as amended by amendi ng Act of 1952,

HELD : Section 5 of the 1948 Act as anmended in 1952 did not
apply to protected tenancy.

The principal reason was that the tenancy of a protected
tenant under the 1948 Act was of unlinmted tinme. Wereas a
tenant other than a protected tenant had a security only for
10 years and it was only under s. 5 as amended in 1952  that
a tenant other than a protected tenant becane entitled to
renewal of the tenancy for a period of 10 years in succes-
sion as nentioned in the said section. Any such -renewal,
for periods of ten years, of a protected tenancy, would be
destructive of the protected tenant’s unlimted security as
to duration of tenancy. Secondly, if s. 5 as anended in
1952 applied to protected tenants the manner of term nation
of tenancy nentioned in s. 5 nanely, by giving one year’s
notice in witing before the end of each period of ten years
woul d have been totally inconsistent with the nanner of
term nation of tenancy of a protected tenant. The tenancy
of a protected tenant could be term nated by one year’s
noti ce on the grounds nentioned in s. 34 whereas the tenancy
of one other than a protected tenant, could be term nated on
the grounds nentioned in s. 34(1) only at the end of each
period of ten years. Thirdly, if the word tenancy occurring
in s.5as amended in 1952 related to protected tenancy
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the words "as if such atenant was a protected tenant in s.
5(2) woul d not have been necessary". And finally, s. 5 as
amended in 1952 was in Ch. Il which contained genera
provi sions regardi ng tenanci es and ss. 31 and 34 of 1948 Act
which related, to protected tenants occurred in Ch. 11l of
the 1958 Act. [341 H 342 H

Tri mbak Danodhar Raj pukar v. Assaram Patil, [1962] Supp. 1
S.C.R 700, referred 'to.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 2435 of 1966.
Appeal from the judgnment an order dated Novenber 6, and
Decenber 6, 1962 of the Bonbay Hi gh Court in First Appea
No. 453 of 1960.

335
V. S.” Desai. R G Samant, P. C Bhartari and J. B.
Dada--chanji, for the appellants.
V. M Tarkunde,” K. R Chaudhuri. K Rajendra Chaudhuri
and Hari Singh, for the respondents.
The Judgnent of the Court was - delivered by
Ray, J. This appeal is by certificate against the judgnent
dated 6 Novenber/6 Decenber, 1962 of the Bombay Hi gh Court
di sm ssing the appellants’ suit filed on 14 Septenber, 1959
agai nst the respondents, inter alia, for possession of suit
property.
By an indenture of lease dated 16 March, 1944 the respon-
dents becane |[|essees of the appellants for a period of 5
years, from 1 March 1943 in respect of the agricultura
| ands belonging ,to Jivanji Jamasji Mstry’'s Adari an
Charities. The appellants term nated the tenancy " of the
respondents by notice to quit dated 25 Cctober, 1955. The
notice to quilt was effective onthe expiry of 31 March
1957. The appell ants wi thout prejudice to the October, 1955
noti ce gave another notice to quilt dated 10 June, 1958 to
del i ver possession within 7 days.
The respondents contended that they were protected tenants
under the Bonbay Tenancy Acts 1939 and 1948 and, therefore,
the appel l ants woul d not be entitled to possession
The trial Court held that after 31 March, 1957 the respon--
dents continued in possession and the appellants allowed the
respondents to continue in possession by extending the term
of the |lease at |least for one year up to 31 March, 1958
The trial Court hold that the notice dated 25 Cctober, 1955
terminating the tenancy with effect from 31 March, 1957
could not therefore be relied on by the appellants. As to
the notice dated 10 June, 1958 the trial Court held that it
was not a valid notice and a proper three nonths notice
expiring with the year on 31 March, ’'shoul dhave. been /given
by the appell ants.
On appeal the H gh Court held that it was not necessary to
consi der whet her the respondents had acquired the status of
protected tenants. The Hi gh Court held that the | ease which
was operative from 1l March, 1943 for a period of 5 years was
under section 23(1)(b) of the Bonbay Tenancy Act, 1939 as
amended, in 1946 deened to be for a period of not less than
10 years. The |ease was therefore effective up to 28
February, 1953. Meanwhil e the Bonbay Tenancy and
Agricultural Lands Act, 1948 cane into force on 28 Decenber,
1948. The Hi gh Court held that section 5 of the Bonbay Act,
1948 as it originally stood was in ternms simlar to section
23 of the 1939 Act but as a result of anmendnent of section 5
of the 1948 Act by the Bonbay Act
33 6
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XXXI'I'l of 1952 the period of the | ease was renewed up to 28
February, 1963 and therefore the appellants could not obtain
a ,decree for posession.

Though section 5 of the 1948 Act as anended by the Bonbay
Act of 1952 was repeal ed by Bombay Act Xl II of 1956 the Hi gh
Court held that the tenants had acquired the vested right of
protection against termnation of tenancy nerely on the
ground of ,expiry of the duration fixed by agreenent. The
H gh Court said that it was not necessary to decide whether
the respondents had acquired the status of pr ot ect ed
tenants. The Hi gh Court held that by reason of the
provisions of section 5 of the 1948 Act as amended in 1952
the respondents acquired renewed tenancy up to -28 February,
1963 and wunless the plaintiff-landlord could show -that
rights so acquired had ended they could not claim
possessi on.

Wen the appeal canme up for hearing before this Court on 13
February, = 1970 this Court sent the matter back to the High
Court for submitting a report. on two questions. First,
whet her . ‘'on"1 March, 1953 , the respondents were protected
tenants. Second, if the respondents were protected tenants
on 1 March, 1953 whet her on that account the respondents had
the right ’'to ,claimthe benefit of section 5 and other
rel evant sections of the -Bonmbay Tenancy and Agricultura
Lands Act 67 of 1948.

The High Court recorded the findings on 27 January, 1971
The High Court recorded the answers-that the respondents
were protected tenants on 1 March, 1953 and, secondly, the
respondents did not have the right to claimthe benefit of
section 5 or other relevant sections of the Bonbay Tenancy
and Agricul tural Lands Act, 1948. The respondent s
chal | enged the second finding of the Hi gh Court.

The Bonbay Tenancy Act, 1939 cane into effect on 2  April
1940. Section 3 of the 1939 Act spoke of a tenant who woul d
-be deemed to be a protected tenant if he held Iand
continuously -for a period of not less than 6 years
i medi ately preceding 1 January, (1938 and cultivated such
| and personally during the said -period. The Bonbay Tenancy
Amendnent  Act, 1946 introduced changes into the 1939 Act.
These were sections 3A and 23. Under section 3A of the 1946
Amendnent Act every tenant on the expiry of one ~year from
the date of the coming into force of the 1946 Anendment -~ Act
woul d be deened to be a' protected -tenant for the purpose
of the Act and his rights as protected tenant would  be
recorded in the Record of R ghts, unless his |[|andlord has
within the said period nade an application to the relevant
authority for a declaration that he was not a  protected
tenant. Under section 23 of the 1946 Anendment Act no | ease
of any land after the coming into force of the said section
in the rel evant

33 7

area was to be for a period of less than 10 years and
secondly every |ease subsisting on the said date, nanely,
comng into force of the Act or made after the said date in
respect of any land in such area shall be deenmed to be for a
period of not |less than 10 years. The |eases subsisting on
the date when the 1946 Anendnent Act came into force could
not be termnated before the expiry of the period of 1 O
years only on the ground. that the period of |ease had
expired but such a lease could be termnated by a tenant by
surrendering the | ease.

The Bonbay Tenancy Amendnent Act 1946 was brought into force
from 8 Novenber, 1946 throughout the Province of Bonbay.
The effect of the 1946 Anendnment Act in the present case was
that the | ease which was subsisting on that date, viz., 8
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Noverber, 1946 was deenmed to be for a period of not |ess
than 10 years from1 March, 1943 when the | ease cane into
effect. The other inportant change as a result of the 1946
Anmendnent  Act was that under section 3A of the Act the
tenant was deermed to be a protected tenant for the purpose
of this Act and his rights were to be recorded in the Record
of Rights. The facts found by the Hi gh Court in the present
case are that the tenant-respondents” rights were recorded
and the appellants did not make an application after the
coming into force of the 1946 Amendnment Act that the
respondents were not protected tenants. Therefore, the res-
pondents were protected tenants and the | ease was effective
forl0 vyears fromthe date of the | ease. This extension of
the |l ease for 5 years beyond the period of 5 years nentioned
in the | ease was by virtue of the provisions in the statute.
The Bombay Tenancy Act, 1939 was repealed by the Bonbay
Tenancy and Agricultural Lands Act, 1948 referred to, as the
1948 Act. It may be stated here that the 1948 Act repeal ed
the whol e of the Bonbay Tenancy Act, 1939 except sections 3,
3A and 4 which were also nodified in the manner mentioned in
Schedule 1 tothe 1948 Act. In the present case, the High
Court has recorded the finding that the respondents were
protected tenants on 1 March, 1953. That finding is not
chal | enged by either side in the present appeal
The respondents have challenged the other finding of the
Hi gh Court that the respondents did not have the right to
claimthe benefit of section 5 or other rel evant sections of
the 1948 Act.
The rival contentions in the present appeal’ are on the
ef fect of section 5 of the 1948 Act which was introduced as
an anmendnent by Bonbay Act 33 of 1952 in substitution of
section 5 as it originally stood in the 1948 Act. On behal f
of the respondents it is said that” they were protected
tenants under the 1948 Act and the lease of the respondents
whi ch had come into existence on
338
1 March, 1943 was extended up to 28 February, 1953 and as a
result of an anmendnent of section 5 by the 1952 Anendi ng Act
the period of the |lease was extended up to 28 February,
1963, -and therefore, the appellants could not claim
evi ction. The appel l ants on the other hand contended that
the respondents who had a subsisting | ease dated 1 March
1943 for 5 years received the benefit of statutory extension
of the period by another 5 years up to 28 February, 1953,
and on 1 March, 1953 the respondents were protected tenants
who had an wunlimted period of tenancy which could be
termnated in accordance with the provisions of section 34
of the 1948 Act. It was also said on behalf of the
appel l ants that section 5 which was introduced into the 1948
Act by the Anmending Act of 1952 which canme into effect on 12
January, 1953 did not at all apply to protected tenants but
only to ordinary tenants. Even if it were assuned that
section 5 of the 1948 Act as anmended by the 1952 Act
applied, it was said ,on behalf of the appellants that as a
result of the Bonmbay Amending Act 13 of 1956 which cane into
effect on 1 August, 1956 section 88B introduced by the
Anmendi ng Act of 1956 renoved section 5 fromthe statute and
the appellants were not entitled to invoke any protection
under that section of the statute.
In order to appreciate these contentions it is necessary to
refer to section 5 which was introduced into the 1948 Act by
the Anendi ng Act of 1952 which is as foll ows-
"5 (1) No tenancy of any |land shall be for a period of than
ten years.

Provided that at the end of the said period
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and thereafter at the end of each period of
ten years in succession, the tenancy shall
subject to the provisions of sub-sections (2)
and (3); be deened to be renewed for a further
period of ten years on the same terns and
conditions notw thstanding any agreenent of
the contrary.
(2) The landlord may, by giving the tenant one
year’'s notice in witing before the end of
each of the period referred to in sub-section
(1), termnate the tenancy with effect from
the thirty-first day of March in the | ast year
of each of the said period, if he bona fide
requires the land for any of the purposes
specified in sub-section (1) of section 34,
but subject to the provisions of sub-sections
(2) ~and (2A) of the said section, as if such
tenant was a protected tenant.
(3) Notwi t hst andi ng anything contained in sub-
section (1): -
33 9
(a) every tenancy shall, subject to the
provi sions of sections 24 and 25, be liable to
be termnated at any time on any of the
grounds nentioned in section 14; and
(b) a tenant may term nate the tenancy at
any  tinme by surrendering his-interest as a
tenant \in favour of the-landlord
Provided that such surrender  shall be in
witing. and shall” be verified before the
Mam at dar in the prescribed manner™.
The gquestion in the forefront is ~whether section 5
i ntroduced by the Anmending Act of 1952 applied to protected
tenants. Counsel on behalf of the respondents contended not
only that the said section 5 applied to protected tenants
but also that if +the said section 5 were held to be
applicable only to ordinary tenants the respondent swho
were protected tenants could claimthe benefit of ordinarytenants
by virtue of their position of contractual tenants.
The 1948 Act recognised a tenant to be a protected tenant if
such person had been deened to be a protected tenant under
sections 3, 3A or 4 of the Bonbay Tenancy —Act, - 1939.
Section 34 of the 1948 Act provided that notwi thstanding
anything contained in section 14 a landlord night termnate
the tenancy of a protected tenant on the grounds-and in the
manner as provided in that section. It therefore follows
that a protected tenant had been given security ~under the
1948 Act for an unlimted duration and he coul d be accepted
either on grounds nentioned in section 14 or for grounds
nmentioned in section 34 of the 1948 Act. A protected
tenancy therefore did not cone to an end on the expiration
of any particular period. A protected tenancy could be
brought to termination only on the grounds and in the nmanner
mentioned in sections 14 and 34 of the 1948 Act. It is also
ncoticeable that no new protected tenancy could cone into
exi stence under the 1948 Act.
Section 5 of the 1948 Act as it originally stood provided
that no tenancy could be for a period of |ess than ten years
and no tenancy was to be term nated before the expiry of the
period of 10 years except on the grounds nentioned in
section 14. Therefore, under section 5 of the 1948 Act as
it originally stood, tenants other than protected tenants
were given a security to the extent of 10 vyears only.
Persons other than protected tenants could under sections
14(2) and 15 of the 1948 Act be all owed
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34 0
to hold over and in such case of holding over the tenancy
"of such a tenant shall be deenmed to have been renewed for a
further period of 10 years fromthe date of the expiry on
the sanme terns and conditions".
Therefore, under the 1948 Act prior to the amendnent in 1952
there was on the one hand a protected tenant with a security
for an unlinmted period whose tenancy could be terninated
for grounds and in the nanner nentioned in sections 14 and
34 of the 1948 Act and on the other hand a person other than
protected tenant who had a security for a period of 10 years
with the possibility of a landlord allow ng such a tenancy
to hold over in which case he would have a further period of
10 years. Unless :the tenancy was terminated in accordance
with the provisions of the Act.
It isinthis context that section 5 was introduced into the
Act by the Amending Act of 1952. The effect of the anended
section 5 canme up for consideration by this Court in Trimnmbak
Danodhar ~Rai purkar-v. AssaramH raman Patil & Os.(1) The
facts in that case were these. A tenancy cane into
exi stence-_on -5 February, 1953 for 5 years. Under the
provi sions of section 23 (1) (b) of the 1939 Act as anended
in 1946 the subsisting | ease was deemed to be for a period
of not less than 10 years. During the subsistence of the
tenancy the 1948 Act cane into existence. A notice was
given to the tenants calling upon themto deliver possession
after expiration of the period of tenancy on 31 March, 1953.
Meanwhi | e, the 1952 Anendi ng Act had cone into effect on 12
January, 1953. The tenant in that case relied on section 5
as anended in 1952. That case was of an ordinary tenant and
not of a protected tenant.” This Court held ‘that the
Amendi ng Act 1952 repeal ed section 14(2) of the 1948 Act,
amended section 5 of the 1948 Act and the effect  of the
amendnent in that case was stated as follows : -
"Shortly stated the effect of this anendment
was that the tenancy of the respondents, who
were till then ordinary tenants as /distinct
from protected tenants, could not be
terminated on the expiry of their tenancy
except by giving one year’s notice and that
too on the ground that the | ands were required
by the landlord for bona fide per sona
cultivation and that the income of the said
 ands would be the main source of incone of
the | andl ord".
Prior to the Amendi ng Act of 1952 the tenancy of an ordinary
tenant could be termnated on the grounds  nentioned in
section 14 before the expiry of the period of 10 years. An
ordi nary tenant however could hold over under section  14(2)
of the 1948 Act. After the anendnent of section 5 and the
repeal of section
(1) [19621 supp. 1 S. C R 700
341
14(2) of the 1948 Act a tenancy contenplated in section 5 of
the Act would at the end of each period of 10 years subject
to the provisions of sub-sections (2) and (3) be deened to
be renewed for a further period of 10 years. This was a new
protection afforded to tenancies nentioned in section 5 of
the Act. The second sub-section of section 5 as anended in
1952 provided that the | andl ord by-giving one year’'s notice
in witing before the end of each period of ten years
referred to in section 5 (1) of the Act could 'termi nate the
tenancy with effect fromthe thirty-first day , of March in
the last year of each of the said period, if the landlord
bona fide required the land for any of the purposes
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specified in section 34(1) but subject to the provisions of
sub-sections (2) and (2A) as if such tenant was a protected
tenant. On the one hand a tenant under section 5 as anmended
in 1952 could have a renewal of a further period of 10 years
and on the other the landlord could term nate the tenancy at
the end of the period of 10 years by giving a notice as
nmentioned in section 5(2) of the Act as anended in 1952.

The decision of this Court in Trinbak Danpbdhar Rai purkar’s.
case (supra) noticed the distinction between ordi nary
tenants and protected tenants and applied section 5 as
amended in 1952 to. the case of an ordinary tenant as
distinct froma protected tenant. This decision also held
that there was a statutory extension of the duration of the
| ease by virtue of the provisions of the Act. It could not
be said that when a lease for 5 years was extended as, a
result of the provision of the statute that extension was in
terns of the contract. - In Trinbak Danodhar Rajpurkar’s
case (supra) this Court held that before the |ease could
expire. on 31 March,, 1953 in that case the period of the
| ease had been extended for 10 years as a result of the
amendnment - of —~section 5 by the Amendi ng Act of 1952 which
cane into effect on 12 January, 1953, and it could not be
term nated save and except as specified by a valid notice or
a surrender. The notice given in the nmonth of March, 1952
in that case which/call'ed upon the tenant to deliver posses-
sion on the expiry of the statutory period of 10 years on 31
March, 1953 proved abortive -by reason of the operation of
t he anendnent of section 5 renewing the termof the tenancy
for the period of ten years.

The principal reason as to why section 5 as amended in 1952
does not apply to a protected tenant is that the tenancy of
a protected tenant under the 1948 Act was of unlimted tine
and the tenant other than a protected tenant had a security
only for 10 years and it is only under section 5 as | anended
in 1952 that such a tenant other than a protected tenant
becamre entitled to renewal of thetenancy for a  further
period of 10 years in succession/as nmentioned in the said
section. Secondly, section 5 and, in parti-

3 42

cular, sub-section (2) thereof as amended in 1952 spoke of
term nation of tenancy by the |andlord by giving the tenant
one year’'s notice in witing if the Ilandlord bona fide
required the land for any of the purposes specified in sub-
section (1) of section 34 but subject to the provisions  of
sub-sections (2) and (3) of the said section asif such a
tenant was a protected tenant. The words "as if such a
tenant was a protected tenant’ indicate that the legislature
treated section 5 as applying to tenancies ' other _than
protected tenancies. |If the word 'tenancy’ ’'occurring in
section 5 of the Act as anended in 1952 related to protected
tenancy the words as if such a tenant was a protected

tenant’ in section 5(2) would not have been necessary. In
the third place, section 5 of the 1948 Act as anended in
1952 was in Chapter Il of the Act. Chapter 11 related to

general provisions regarding tenancies. Sections 31 and 34
of the 1948 Act which related to protected tenants occurred
in Chapter IIl of the 1948 Act. The heading of Chapter |I11I
of the 1948 Act before the anmendnent thereof in 1956 was
"Protected tenants their special rights and privileges'.
The recognition of protected tenant was only under section
31 of the 1948 Act. The termnation of a tenancy of a
protected tenant was specifically provided for only in
section 34 of the Act. Section 34 itself provided that
not wi t hst andi ng anyt hi ng contained in section 14 the tenancy
of a protected tenant could be termnated -as. nmentioned in
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section 34 of the Act. It is true that section 14 of the
Act occurred in Chapter 11 but that section was attracted
only for termination of tenancy of a protected tenant
because of the grounds nentioned in S. 14. These were spe-
cific provisions for protected tenants. Fourthly, the
term nation of tenancy of a person other than a protected
tenant after the -anendnent of section 5 in 1952 on the
grounds nentioned in section 34 of the Act was by applying
the grounds as if such tenant was a protected tenant. It
is, therefore, manifest that if section 5 as anended in 1952
applied to protected tenants the manner of termnation of
tenancy nentioned in section 5, nanely, by giving one year’s
notice in witing before the end of each period of ten years
woul d have been totally inconsistent with the nanner of
term nation of tenancy of a protected tenant. A protected
tenant had unlimted security of tenure with the exception
of termi nation by one year’s notice on the grounds nentioned
in section 34 whereas the tenancy of one other than a
protect would continue to be, renewed for a period of ten
years section 34 (1)only at the end of each period of

ten years. Fifthly, under thel948 Act no new protected
tenancy could cone into existence whereas a tenancy other
than that of a protected tenant would continue to be renewed
for a period of ten years in succession unless the tenancy
was termnated at the end of one such period of ten years.
Finally, if a protected tenancy of

343

unlimted time was brought within the anbit of section 5 as
amended in 1952 the protected tenancy woul d be contenpl ated
to be renewed for periods of ten years in succession. Any
such renewal for periods of ten years would be  destructive
of the protected tenant’s unlimted security as to  duration
of tenancy.

In view of our conclusion that section 5 of the 1948 Act as
amended in 1952 does not -apply to protected tenancy for the
reasons indicated above, it is not necessary to consider
another contention advanced on behalf of the respondents
that apart from protected tenancy section 5 of the 1948 Act
as amended could be invoked as a part of -contractua
tenancy. The reason is obvious. The protection afforded by
section 30 of the 1948 Act to contractual terns of tenancy
is that the rights or privileges vested in the tenancy under
any contract cannot be abridged or limted. The provisions
contained in section 5 of the 1948 Act as anmended are
provisions of the statute not applicable to protected
tenants and a protected tenant cannot therefore claim the
protection of such a statutory provision far less on the
ground that it is a right or privileges arising out of any
contract. It has to be borne in mnd that section 5 as
anmended in 1952 speaks of the fictional renewal of a tenancy
for periods of ten years. A protected tenant on the other
hand acquired the statutory "Status or irrenovability" when
the 1948 Act recognised a protected tenant and nothing  nore
was required to be done to renew or extend the duration  of
statutory tenure. To apply the renewal of tenancy for
peri ods of ten years under the anended section 5 would be to
rob the protected tenancy of its wunlimted security and
truncate it into tenancy for period of ten years renewable
as nmentioned therein.

In the present case the tenancy under the | ease which was
for a b5 years commencing 1 March, 1943 was operative in
duration upto 29 February, 1948. The respondents by virtue
of section 23 (1) (b) of the Tenancy Act of 1939 as anended
in 1946 becane entitled to an extension of 5 years under the
statutory provisions. This Court in Trinbak Danodhar
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Rai purkar’s case (supra) noticed that the extension of the
duration of the |ease was virtue of a statute. This is
described as a ’'Statory security of tenure". "Vari ous
statutes give security of tenure to tenants. The co-called
statutory tenancy created under the Rent Acts ........ upon

the determnation of contractual tenancy is not, properly
speaking, a species of tenancy, it is a personal right in
the tenant not to have an order for possession made agai nst
him unless certain specified conditions -are fulfilled; it
is a" status of irrenpvability" (See Wodfall Landlord 'and
Tenant, 27th Edition, Vol. 1 paragraph 703 pp. 295 to 296).
An ordinary tenant could invoke in aid the provisions of
section 5 of the

344

1948 Act as anended in 1952 and even in that case the
extended terms woul d be under the statute and #l ot as part
of the contractual term~ A protected tenant, as is the case
here, /s disentitie to be within the scope of the anended
section 5,

The 1948 Act was anended by the Bonbay Amendi ng Act 13 of
1956 which cane into effect on 1 August. 1956. As a result
of the 1956 anendnent section 5 which had been introduced
into the Act by the amended Act of 1952 ceased to be on the
statute and a new section 5 was substituted. But the new
section 5 substituted in 1956 has no relevance to the
present appeal. The contention on behalf of the respondents
was that section 5 as -anmended in 1952 had conferred a
vested right on the respondents and therefore the deletion
of the amended section 5 by the 1956 amendment. could not
take away the vested rights of the respondents.

The contention on behalf of the appellants as to the effect
of substitution of the anended section 5 by a  totally
different section 5 of 1956 was first that section 5 did not
apply and even if it applied it did not create a vested
right and secondly if the statute conferred any protection
or privilege the statute could ,take away such a protection
or privilege.

This Court in Sidram Narsappa Kanble v. Shol apur Borough
Municipality & Anr.(1) considered the effect off the 1956

Amendnent Act in relation to protected tenants. In the
present appeal, in view of our conclusion that section 5  of
the 1948 Act as anmended in 1952 did not apply to protected
tenants, it s not necessary to consider the contention

advanced on behal f of the respondents whether they had -any
vested right in the anended section 5.

For these reasons the findings of the Hi gh Court dated 27
January, 1971 are upheld and the judgment dated 6 Novenber 6
Decenmber, 1962 is set aside

Counsel for both the parties submitted that the matter /that
matter would have to be remanded to the H gh Court for
consi deration as to whether there was a valid termination of
t enancy. The matter is renmanded to the Hi gh Court for
decision of the appeal as to whether there was a wvalid
term nation of tenancy.

(1) [1966] 1 S.C.R 618.

345
In view of the fact that this is an old litigation we hope
that the matter will be heard as soon as is convenient to

the Hi gh Court.

The order of costs passed by the High Court is set aside.
Costs of this appeal will abide the result of the decision
of the H gh Court. The successful party would be entitled
to costs.

K. B. N.

346
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