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PETI TI ONER
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Vs.
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NAND KUVAR BHASI N & ORS

DATE OF JUDGVENT: 20/ 11/ 2001

BENCH:
Syed Shah Mphammmed Quadri & S.. N. Phukan

JUDGVENT:

Phukan, J.

Thi s appeal, by special |eave, arises fromthe judgnent of
the Hi gh Court of Allahabad, Lucknow Bench dated January 12, 1998
passed in Wit Petition No.02 (RC)/1998. By the inpugned judgnent
the High Court dismssed the wit petition filed by the |andlord.

The suit prem ses was | et out by the appellant to the
contesting respondent No.1 and at that time his son Rohit was a
mnor. 1In the year 1992, Rohit obtained a post-graduate diplonma in
conput er science and thereafter the appellant filed an application
under cl ause (a) of sub-section (1) of Section 21 of the Uttar Pradesh
Urban Buil di ngs (Regul ati on of Lettings, Rent and Eviction) Act, 1972
(for short the Act) for the eviction of the respondent fromthat suit
prem ses on the ground that it was required bonafide for starting a
conput er consultancy centre as Rohit acquired necessary
qualification and was unenployed. It was contended that the
appel l ant has no other alternative accommdation. It was further
pl eaded that other portion of the building, which waslet out to Ms.
J. K. Industries would al so be required for the above purpose, as the
total requirenent of space for starting such a centre was 2000 sqg. ft.
and an eviction petition was also filed against Ms.~J.K Industries. It
may be stated that said Ms. J.K Industries has vacated that portion
of the building and is now available to the appellant.

The contesting respondent opposed the application inter
alia on the grounds that (1) neither the appellant “nor his son has
sufficient resources to set up such a centre, (2) the suit premises is
neither suitable nor sufficient for the above purpose and (3) that it is
only a dream of the appellant to start the conputer consultancy
centre. It was averred that respondent No.1l has got dealership of
tractors, motorcycles and scooters and the suit premnm ses have al
al ong been used for the said business purpose. As the suit prenises
eminently situated at the market place, the contesting respondent will
suffer irreparable | oss and hardship in case of eviction

Affidavits and counter affidavits were filed by the parti es,
as required under the provision of the act and rules franed
thereunder. After due consideration the prescribed authority, by
order dated 19.3.1996, dismnissed the application. The appeal filed by
the landlord was al so dismissed by the XIl1th Additional District Judge
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by judgnent dated Septenber 11, 1997. As stated earlier, the wit
petition was al so disnissed and that is how the parties are before us.

W have heard M. Kavin CGulati, |earned counsel for the
appel l ant and M. Chandra Shekhar, |earned counsel for the
respondents.

It may be stated that after the application for eviction was
filed on January 18, 1993, a proposal was sent by the appellant on
Novenber 10, 1993 to the Bureau of Information, Technol ogy and
Science (shortly BITS) for franchise to open the above centre which
was granted by BITS. However, this letter was subsequently
withdrawn by a letter dated 14th Decenber, 1994.

Both the courts below rejected the eviction petition inter
alia on the follow ng grounds:
(1) the appellant did not have capacity to generate a fund of Rs.10
Lakh for running the proposed centre which woul d be
necessary to set upthe business;
(2) since BITS had refused to grant franchise to Rohit, the
bonafi de need of the suit prem ses for running the business
was not established;

(3) no affidavit was filed by Rohit to show that he has technica
know how or inclination to run the business; and

(4) since Rohit did not start business between 1992 and 1997 by
taki ng any other property on rent, it -could not be said that he
did not need the suit prem ses to runthe business.

Cl ause (a) of sub-section (1) of Section 21 of the Act inter

alia provides that the prescribed authority may, on an application of
the landl ord, order eviction of a tenant fromthe buil di ng under
tenancy on the grounds nentioned in the said sub-section. d ause

(a) is relevant for our purpose which inter alia provides that an
application for eviction can be filed by the landlord if the building is
bonafi de required by the | andlord for occupation by hinmself or by any
menber of the famly or by any person for whose benefit the

prem ses is held by him either for residential purposes or for

pur poses of any profession, trade or calling. Section 41 of the Act
enpowers the State Governnent to nake rules to carry out the

pur poses of the Act. Exercising powers under the said provision
Government have franmed a set of rules viz. the Utar Pradesh Urban
Bui | di ngs (Regul ation of Letting, Rent or Eviction) Rules, 1972. Rule
16 is the relevant rule for release of a prem ses on the ground of
personal requirement. Sub-rule (2) lays down that while considering
an application for rel ease under clause (a) of sub-section (1) of
Section 21 in respect of building |let out for purposes of any business,
the prescribed authority shall also have due regard to the facts stated
in the clauses in the sub-rule. W are concerned wi th clause (d)

whi ch runs as foll ows:

(d). where a son or unnarried or w dowed or

di vorced or judicially separated daughter or
daughter of a male lineal descendant of the

| andl ord has, after the building was originally |et
out, conpleted his or her technical education and
is not enployed in CGovernment service, and wants
to engage in self-enploynent, his or her need

shal | be given due consideration.

It is settled position of |aw that bonafide requirenent
nmeans that requirenment nust be honest and not tainted with any
oblique nmotive and is not a nmere desire or wish. |In Dattatraya
Laxman Kanbl e versus Abdul Rasul Mbul ali Kot kunde and
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Anot her [1999 (4) SCC 1], this Court while considering the bonafide
need of the landlord was of the view that when a | andl ord says that

he needs the building for his own occupation, he has to prove it but
there is no warrant for presunming that his need is not bonafide. It
was al so held that while deciding this question, Court would [ook into
the broad aspects and if the Court feels any doubt about bonafide
requirenent, it is for the landlord to clear such doubt.

In Raghunath G Panhale (D) By Lrs. versus Chaganl a
Sundarji and Co. [1999 (8) SCC 1] this Court inter alia held that it
was not necessary for landlord to prove that he had noney to invest
in the new business contenplated nor that he had experience of it. It
was a case for eviction on the ground of bonafide requirement of the
| andl ord for non-residential purpose, as he wanted to start a grocery
business in the suit premises to inprove his livelihood.

Regardi ng financial capacity of the appellant, the courts
bel ow have hel d that appellant did not have financial capacity. From
records we find that the appel lant produced revenue records to show
hi s ownership over agricultural land in addition to the suit prem ses
and nade a categorical statenent that he would be able to raise fund
fromfinancial institutions. ~Both the courts below with mathematica
preci sion considered this aspect while comng to the fact that he does
not have financial capacity. W are of the view that these are
irrelevant consideration as the question of having necessary fund to
start the business is not at all necessary in view of the law | aid down
by this Court in the above decision nanely Dattatraya Laxnman
Kanbl e (supra). That apart, as the appellant has got inmovable
property it would not be difficult for himto rai se necessary fund and,
therefore we hold that the finding on this point of the courts belowis
not sustai nabl e.

Regar di ng second finding of the withdrawal of the letter

for franchise by BITS of the courts below, we find fromthe record that
there is a clear avernent made by the appellant that his son wanted
to open a conputer consultancy centre on his own and only to make
the business viable, he nade an application for franchise after the
eviction suit was filed. Merely because the franchise was wthdrawn
by BITS, it will be incorrect to cone to the coneclusion that the son of
the appellant woul d not be able to start the business when he has the
requisite qualification being a hol der of post degree diploma in
conput er science and has the capacity to arrange funds. It was not
the case of the appellant that his son would be able to start the
busi ness only after obtaining franchise. It has also been urged on
behal f of the appellant that letter fromBI TS was produced before the
Court only to show the requirenent of 2000 sqg. ft. of space for the
pur pose of running the business in question. W are, therefore, of the
opi nion that the findings of the courts bel ow are erroneous. Courts
bel ow have taken adverse note, as Rohit did not file any affidavit to
show hi s technical know how and inclination to run the business.
Such an affidavit is not necessary as regarding technical know how, a
copy of the diplom of Rohit has been filed and his father has nmade a
categorical statenent that his son would run the business in the suit
prem ses.

Anot her reasoning of the courts belowis that as Rohit did
not start the business between the year 1992 and 1997 by taking any
property on rent, it could not be said that the appellant needed the
suit premises to run the business. There is a categorical avernment by
the appellant that the business was to be started in the suit prem ses
and the appellant woul d not be able to take any other prenises on
rent. Not starting the business in a rented prenises during the
above-nmenti oned period, cannot be a ground to deny decree for
eviction of the suit premises. This Court in Gaya Prasad versus
Pradeep Srivastava [2001 (2) SCC 604] relying on early decisions of
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this Court held that the crucial date for deciding as to bonafide of
requirenent of landlord is the date of his application for eviction. It
was a case of bonafide requirenment of the prenises in question for

starting a clinic by the son of the landlord. The litigation continued for
23 years and during that period the son of the Iandlord joined

Provi nci al Medi cal Service and was posted at different places. The

Court refused to take notice of the subsequent event hol di ng that

crucial date was the date of filing of the eviction petition

The courts bel ow compl etely overl ooked cl ause (d) of
sub-rule (2) of Rule 16 of the rules while deciding the eviction petition
Fromthe rule extracted earlier, the court has to ascertain whether the
son of the landlord has conpl eted technical education and is not
enpl oyed in the governnent and wants to engage in self-
enploynment. All the criteria laid down in the said clause have been
proved and, therefore, appellant is entitled to get the decree for
evi ction.

It i's on record that the tenant has purchased the adjoining
property.. He has stated in the witten statenent that he is a
prosper ous _businessman. Fromthe report of the conm ssioner
appoi nted by the court we find that in the property purchased by the
tenant a nazani ne floor has been constructed and that suit prem ses
is used only to store spare parts. The tenant has got other prem ses
wherefromhe is running his business. On the other hand the
appel | ant has no other prem ses except the suit prem ses to start the
proposed busi ness of his son. W, therefore, hold that |andlord
woul d suffer greater hardship if eviction is refused.

We find nerit inthe present appeal and accordingly it is
al l owed by setting aside the inpugned judgnments of the courts bel ow.

The eviction petition filed by the appellant is allowed and
a decree for eviction would follow Cost on the parties.

o J.
[ Syed Shah Mohamred Quadri]

o J.
[ S.N. Phukan]

Novenmber 20, 2001




