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Cl VIL APPEAL NO 5816 / 2006

(Arising out of S.L.P.(C)No.6809 of 2005)

Ms. Victory Papers and Boards India Ltd. - Appel | ant
Ver sus

State of Kerala & Os. .. Respondent s

S.B. Sinha, J.

Leave granted.

These two appeal s, involving comon questions of fact and | aw, were
taken up for hearing together and are being disposed of by this conmmon
j udgrent .

We will, however, notice the fact of the matter fromMs. Victory
Papers and Boards India Ltd.’'s case.

The State of Kerala adopted an-industrial policy in the year 1992 and
in the light thereof a notification bearing No.G O (MS)No.4/92/PD dat ed
6.2.1992, was issued, which reads as under

" ORDER
In the light of the statenent of Industrial Policy

approved for inplenmentation by Government the
followi ng incentives in respect of electricity are ordered

1. New i ndustrial units will be exenpted for 5
years from paynment of enhanced power tariff which
cane into effect on 1.1.92. This concession will be
avai |l abl e.

i. to new units fromthe date of commercia
producti on, which start such production between 1.1.92
and 31.12.96.

ii. to manufacturing units only and not to service
and entertainment units.

iii. To existing units for substantial expansion/

noder ni zati on/ di versification the concession in such
cases will be available only for the consunption of the
new machi nery and equi pnents which adds to the capita
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asset, by not less than 25% of the exiting fixed capita
i nvest mnent excluding |and and building, the installation
of which is to be certified by the conpetent authority.

i V. for nodernization, to industrial units having a
contract demand not exceedi ng 500 KVA. In such cases,
new equi pnents alone will be eligible for the

concession. "

The said industrial policy of the State was accepted by the Keral a
State Electricity Board, which is a body constituted and i ncorporated under
the provisions of the Electricity (Supply) Act, 1948, in respect of which a
notification was issued on 27.3.1992. By reason of the said notification
sonme gui delines were also issued. The appellant herein contended that
pursuant to or in furtherance of the representation nade by the State of
Keral a and/ or the respondent-Board, they altered their position by investing
a huge amount by setting up factories/new units.

The State, admittedly, at the district level constituted a ' Geen
Channel Clearance Committee’ (GCO).

The appel | ant “had applied for grant of electric power allocation to the
extent of 2500 KVA. ~ It obtained |oan on 19.1.1995. As the application of
the appell ant had not allegedly been processed, GCC issued severa
rem nders to the Board. On or about 17.11.1995, Appellant inforned the
Board that the project was at an advanced stage. It was recorded that despite
recomendati ons by GCC, sanction for grant of electrical connection had
not been issued, stating

"W wish to add at this juncture that the Governnment is
inviting entrepreneurs to start their industrial units in the
State and are offering Power, Water and ot her

infrastructural facilities availability so easily. But on the
contrary the concerned authorities are reluctant to

sanction the necessary infrastructural facilities to the
units. Qur case is one of the exanples. Your goodself

will appreciate that without electric power we cannot

start out production as schedule, which will hanper the
work and finally affect the production of the unit. ~The
delay in inplementing the project will, finally, escalate

the cost of the project.

Since nore than one year has | apsed after submitting our
application to the KSEB, we have so far not-received
sanction of Power to our unit. Hence we request to your
goodsel f to kind enough to prevail upon the authority to
sanction Electric Power to out unit to the extent of our
requirenent."”

It, allegedly, inported machinery from abroad, which fact was
intimated to the Board by a letter dated 24th June, 1996, stating

"“Under the circunstances, our Bankers are reluctant to
clear term | oan because of non-sanctioning of Power to
the Project. Presently, the total machinery worth Rs.3.5
Crore have already arrived at site and the erection is in
progress. Any further delay in receiving the power
allocation will affect our total project which will lead to a
financial constraint. It is really unexpected fromthe
authorities such a situation by the entrepreneur who is
taking initiative to install a factory in Keral a.

Since we have al ready invested a huge amount for
| and, buildi ng and machi nery, we do not have ot her
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alternative other than to conplete the project and start
production at the earliest.

We have inforned these facts and figures to the
previous Mnistry vide our letter dated 22nd February,
1996, addressed to Hon’ble Mnister of Electricity. W
are sorry to informyou that so far we have not received
any favourabl e deci sion.

According to our schedule, we are planning to start
production in the nonth of August, 1996. O the huge
i nvestnment of Rs.12.5 crore, 75%of the total cost of the
project has al ready been invested and any nore delay in
power allocation will effect our project very seriously.

To avoi d unnecessary delay in starting the
producti on, we need the sanction of power allocation
urgently.

We understand that our file is pending with the
Chi ef Engi neer, World Bank Projects, Vaiduthy
Bhavanam " Thi ruanant hapuram and with the Secretary,
Keral a State Electricity Board, Trivandrum vi de No.
TSI/ PA/ Victory Paper/95-96/ 3019 dated 7.8.1995."

[ Enphasi s suppl i ed]
The response of the Board thereto is to be found in the letter dated

11.2.1997, whereby sanction for power allocation was sought for by the
Deputy Chief Engi neer fromthe Chief Engineer of the Board. Having
regard to the fact that there was no adequate transformer capacity at
Kanj i okode Sub Station, the allocation could not be granted, as was
informed to the appellant by the Board in terns of its letter dated 21.4.1997.
El ectrical energy was allocated for six nmonths on trial-run basis on
24.12.1997 and a final sanction was granted on 21.12.1998. Appell ant
started commercial production-on 10.3.1999. It evidently denied the benefit
of the said incentive schenme dated 6.2.1992. “A wit petition was filed by the
appel | ant, whi ch has been di sm ssed by reason of the inpugned judgnent of
the High Court, inter alia, stating
Y The only question to be considered is whether the
Petitioner had satisfied the various terns and condi'ti ons
laid down in the order dated 6.2.1992. Facts would
el oquently show that Petitioner had not satisfied the
various conditions laid down in the order. Petitioner
m ght have submitted an application during the year
1994. Mere subm ssion of application would not be
sufficient to hold that Petitioner had complied with all the
terns and conditions. Power allocation was issued by the
fourth Respondent on 24.12.1997 with specific condition
that the connection would be effected only after
providing a separate 22 KV feeder with outlet fromthe
substation to the factory under OYEC schenme.
Respondent could start the work of drawi ng at 2.8 km of
22 KV line only after the Petitioner remtting the OYEC
amount. Even though allocation was given on
24.12.1997 Petitioner took his own time to remit the
amount. Petitioner has taken considerable time to
conpl ete the work and was not ready for availing power
supply. Petitioner has produced energizati on sanction
order under Rule 63 of the Indian Electricity Rules 1956
fromthe Chief Electrical |Inspector only during
Decenmber 1998 even though power allocation was
sanctioned on 24.12.1997. Petitioner had executed the
H T. agreenent only on 22.1.1999 and the unit was
energi sed on 10.3.1999, by the tine period fixed for
concessional tariff was already over. W are of the view,
ext. Pl order of the apex court would not apply to the
facts of this case where power allocation was nmade from
the year 1991 but the power could not be supplied.
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Hence conmmercial production could not be started by
31.12.1996. Hence Petitioner had not conplied with the
formalities so as to get the benefit of the concession
orders. The principle of prom ssory estoppel in the facts
and circunstances of the case cannot be put against the
Board. Above being the factual situation, we are of the
view Petitioner is not entitled to get concessional tariff."

So far as case of Ms. A P. Steel Re-Rolling MIIl Ltd. is concerned
we need not go into the factual aspect of the matter. Suffice it to notice that
its wit petition was permitted to withdrawn by the Hi gh Court by an order
dated 24th Novenber, 2003. A review application filed by the said appell ant
was al so di sm ssed by an order dated 25th May, 2004. W may, however,
note that an application for grant of electrical connection was filed by it in
Noverber, 1995 and actual commercial production started in or about
COct ober, 1998.

The princi pal contentions which have been raised by M. Ranjit

Kumar and M. Venkatararamani, | earned Senior counsel appearing on
behal f of the appellants, are : -
i) Appel |l ants having altered their position pursuant to or in

furtherance of the representation nade by the State of Kerala as also the
Board, the doctrine of prom ssory estoppel would squarely apply in the
i nstant cases;

i) The High Court conmitted a nanifest error in proceeding on
the premise that the appellants were not entitled to grant of such exenption
as they had started comercial production after the period envisaged in the
said notification;

i) The Board was statutorily obligated to supply electrical energy
to the appellant within a reasonable tine.

(iv) Had el ectrical energy been supplied to the appellants within a
reasonable tine, they woul d have been able to obtain the benefit of the said
exenption.

M. Venkat aramani added

(v) A concessi on nade by the Counsel on a question of |aw being not
bi nding on the client, the H gh Court should have all owed the application for
review of its earlier order permtting to withdrawits wit petition.

M. MT. Ceorge, |earned Counsel appearing on behalf of the Board
on the other hand, would urge that the appellants thenmsel ves were guilty of
serious delay and latches on their part in conplying with the statutory
requirements and thus, it is idle to put the blame on the Board. It was
submtted that the | anguage of the notification dated 6.2.1992 being clear
and explicit, the sane does not envi sage grant of. any benefit beyond
31.12.1996.

Bef ore adverting to the rival contentions raised on behalf of the
parties, we may notice that construction of the notification in question cane
up for consideration before a Bench of this Court in Hitech Electrothermcs
& Hydropower Ltd. vs. State of Kerala & Ors. [(2003) 2 SCC 716],
wherein this Court opined

"On a perusal of the industrial policy of the
government, unequivocally indicting that concessiona
tariff rate would be given as well as the order of the
El ectricity Board adopting the sane, it can be safely held
that such concession could be availed of by the industria
units for a period of five years fromthe date, they start
such production between 1.1.1992 and 31.12.1996. In
this context the stand of the Board as well as the State




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of

12

Government cannot be held to be devoid of any

subst ance when adnittedly the comrercial production of

the appellant’s unit did not start till 31.12.1996. But the
qguestion for consideration is when the governnent has
itself come forward alluring industrial units to set up their
i ndustries and when under the provisions of the

El ectricity Act, every consuner has the right to get the
supply of power and in the case in hand, when power

al l ocation has been nade in favour of the appellant as
early as in 1995, and yet the same power could not be
supplied for such non-supply of power, the conmercia
production could not start by 31.12.1996, would it at al
be equitable to deny the relief to the appellant by giving a
literal interpretation to the incentive schene of the
government as adopted by the Board? Qur answer to this
guestion nust be in the negative. There are severa
docunents on record, which were produced before us to

i ndi cate that the appellant has been communicating with
the Board, seeking power connection at an early date so
that it would be able to start commercial production by
31.12.1996. I n nmaki ng such conmmuni cation, the

appel | ant has been bringing it to the notice of the Board
but for supply, the appellant has nmade all other
arrangenents to set ‘the production, but yet there has been
i naction on the part of the Board in providing power to
the appellant. M. Rohatgi, appearing for the Board no
doubt brought to our notice a letter fromthe appellant to
the Board and contended that it could not have been
possi bl e for the appellant to start production by 31.12.96
but we are unable to accept this subm ssion nor are we
nmaki ng deeper probe into the matter. Suffice it to say that
the appel |l ant has been deni ed power supply by the Board

in appropriate time, which has prevented the appellant
fromstarting the commercial production by 31.12.1996.
Thi s being the position, and having regard to the gamnut

of the circunstances, starting fromthe governnent

policy resolution and culmnating(in setting up of the
factory by the appellant in Kerala and comencing the
production of ferro alloys, though not by 31.12.1996, we
are of the considered opinion that granting the
concessional tariff for a period of three years instead of
five years, as indicated in the policy resolution would
neet the ends of justice and we, accordingly, so direct."

A review application filed by the Kerala State El ectricity Board, in the
said matter again fell for consideration of this Court in Kerala State
Electricity Board vs. Hitech El ectrotherm cs & Hydropower Ltd. &

Os. [(2005) 6 SCC 651]. The said review application was dism ssed,
stating

"This Court has referred to several documents on
record and al so consi dered the docunmentary evi dence
brought on record. This Court on a consideration of the
evi dence on record concluded that the respondent had
been deni ed power supply by the Board in appropriate
time which prevented the respondent fromstarting the
conmer ci al production by 31.12.1996. This is a finding
of fact recorded by this Court on the basis of the
appreci ati on of evidence produced before the Court. In a
review petition it is not open to this Court to re-
appreci ate the evidence and reach a different conclusion
even if that is possible. Learned counsel for the Board at
best sought to inpress us that the correspondence
exchanged between the parties did not support the
concl usion reached by this Court. W are afraid such a
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subm ssi on cannot be permitted to be advanced in a

review petition. The appreciation of evidence on record
is fully within the dormain of the appellate court. [If on
appreci ation of the evidence produced, the Court records
a finding of fact and reaches a concl usion, that
concl usi on cannot be assailed in a review petition unless
it is shown that there is an error apparent on the face of
the record or for sone reason akin thereto. It has not
been contended before us that there is any error apparent
on the face of the record. To pernmt the review petitioner
to argue on a question of appreciation of evidence would
amount to converting a review petition into an appeal in
di sgui se. "

Applicability of doctrine of prom ssory estoppel in a case where
entrepreneur alters his position pursuant to or in furtherance of a prom se
made by the State to grant exenption from paynment of charges on the basis
of current tariff is not in dispute. The State made its policy decision. The
sai d policy decision could be nade by the State in exercise of its power
under Section 78A of the Electricity (Supply) Act, 1948. The Electricity
Board franmed tariff for supply of electrical energy in ternms of Sections 46
and 49 of the 1948 Act. ~Wiile framing its tariff, the Board could take into
consi deration the policy decision of the State.

It was, therefore, perm ssible both for the State to issue a policy
decision and for the Board to adopt the sane in exercise of their respective
statutory powers under the 1948 Act.

When a beneficent schenme is nmade by the State, the doctrine of
prom ssory estoppel woul d undoubtedly apply.

In Union of India & Ors. vs. Ms. Indo-Afgan Agencies Ltd.
[(1968) 2 SCR 366], this Court opined

"We hold that the claimof the respondents is
appropriately founded upon the equity which arises in
their favour as a result of the representati on made on
behal f of the Union of India in the Export Pronotion
Schene, and the action taken by the respondents acting
upon that representation under the belief that the
CGovernment woul d carry out the representati on nade by
it. On the facts proved in this case, no ground has been
suggested before the Court for exenpting the
Government fromthe equity arising out of the acts done
by the exporters to their prejudice relying upon the
represent ati on\ 005"

In Ms. Mtilal Padanpat Sugar MIls Co. Ltd. vs. State of Uttar
Pradesh & Ors. [(1979) 2 SCC 409], this Court rejected the plea of the
State to the effect that in the absence of any notification i ssued under Section
4-A of the U P. Sales Tax Act, the State was entitled to enforce the liability
to sales tax inposed on the petitioners thereof under the provisions of the
Sal es Tax Act and there could be no prom ssory estoppel against the State so
as to inhibit it fromfornulating and inplenenting its policy in public
i nterest.

The question canme up for consideration before this Court also in
Pournami Ol MIlls & Os. vs. State of Kerala & Anr. [1986 (Supp) SCC
728], wherein it was hel d:

"Under the order dated April 11, 1979, new small scale

units were invited to set up their industries in the State of
Kerala and with a view to boosting of industrialisation
exenption fromsales tax and purchase tax for a period of
five years was extended as a concession and the five-year
period was to run fromthe date of comrencenent of
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production. If in response to such an order and in

consi deration of the concessi on made avail abl e,

promoters of any snall scal e concern have set up their
industries within the State of Kerala, they would certainly
be entitled to plead the rule of estoppel in their favour
when the State of Kerala purports to act differently.
Several decisions of this Court were cited in support of
the stand of the appellants that in sinmilar circunstances
the plea of estoppel can be and has been applied and the

| eadi ng authority on this point is the case of MP. Sugar
MIlls. On the other hand, reliance has been placed on
behal f of the State on a judgnment of this Court in Baku
Cashew Co. v. STO In Bakul Cashew Co. case this

Court found that there was no clear naterial to show any
definite or certain prom se had been rmade by the

M nister to the concerned persons and there was no cl ear
material also in support of the stand that the parties had
altered their position by acting upon the representations
and suffered any prejudice. On facts, therefore, no case
for raising the plea of estoppel was held to have been
made out. This Court proceeded on the footing that the
notification granting exenption retrospectively was not

in accordance with Section 10 of the State Sal es Tax Act
as it then stood, as there was no power to grant

exenption retrospectively. By an amendnent t hat power

has been subsequently conferred. In these appeals there is
no question of retrospective exenption. W also find that
no reference was made by the High Court to the decision

in MP. Sugar MIIs" case. In our view, to the facts of the
present case, the ratio of MP. Sugar MIls’ case directly
applies and the plea of estoppel is unanswerable."

Yet again in Assistant Conmi ssioner of Commrercial Taxes (Asst.)
Dharwar & Ors. vs. Dharnendra Tradi ng Conmpany & Ors. [(1988) 3
SCC 570], this Court, on the factual matrix obtaining therein, rejected the
contention of the State that any m suse of the concessions granted was
conmitted by the respondent therein and thus the State cannot go back on its
prom se.

It was further observed:

"The next submission of |earned counsel for the
appel l ants was that the concessions granted by the said
order dated 30-6-1969 were of no |egal effect as thereis
no statutory provision under which such concessions

could be granted and the order of 30-6-1969 was ultra
vires and bad in law. We totally fail to see how an

Assi stant Conmi ssi oner or Deputy Comm ssioner of

Sal es Tax who are functionaries of a State can say that a
concession granted by the State itself was beyond the
powers of the State or how the State can say so either
Moreover, if the said argunent of |earned counsel is
correct, the result would be that even the second order of
12-1-1977 woul d be equally invalid as it also grants
concessions by way of refunds, although in a nore

limted manner and that is not even the case of the
appel l ants."

Mangal ore Chenicals and Fertilisers Limted vs. Deputy
Conmi ssi oner of Commercial Taxes & Ors. [1992 Supp (1) SCC 21] is a
case where this Court had the occasion to consider as to whether subsequent
change in the eligibility criteria can undo the eligibility for the condition
stipulated in the earlier notification and answered the sane in the negative.
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This Court reaffirnmed the legal position in Pawan Alloys & Casting
Pvt. Ltd., Meerut vs. U P. State Electricity Board & Os. [(1997) 7 SCC
251], hol di ng:

"As a result of the aforesaid discussion on these points
the concl usi on becones inevitable that the appellants are
entitled to succeed. It nmust be held that the inpugned
notification of 31-7-1986 will have no adverse effect on
the right of the appellant-new industries to get the
devel opnent rebate of 10% for the unexpired period of
three years fromthe respective dates of comrencenent

of electricity supply at their units fromthe Board with
effect from 1-8-1986 onwards till the entire three years’
period for each of themgot exhausted. This result
logically follows for the appellants who have adnmittedly
entered into supply agreenents with the Board as new

i ndustries priorto 1-8-1986."

The question yet again came up for consideration before this Court
recently in State of Punjab vs. Nestle India Ltd. & Anr. [(2004) 6 SCC
465], wherein this Court surveyed the growh of the said doctrine and held
the doctrine to be applicable to |egislative action al so.

In Jai Narain Parasuranpuria (Dead) & Ors vs. Pushpa Devi
Saraf & Ors. [(2006) 7 SCC 756], this Court held

"The doctrine of estoppel” by acqui escence was not
restricted to cases where the representor was aware both
of what his strict rights were and that the representee was
acting on the belief that those rights woul d not be
enforced against him Instead, the court was required to
ascertain whether in the particul ar circunstances, it
woul d be unconscionable for a party to be pernmitted to
deny that which, know ngly or unknow ngly, he had
al | owed or encouraged another to assunme to his
detriment. Accordingly, the principle would apply if at
the tinme the expectation was encouraged\ 005"

In Shrijee Sales Corporation & Anr. vs. Union of India [(1997) 3

SCC 398], this Court referring to Mdtilal Padanpat (supra), it was stated

"Two propositions follow fromthe above anal ysis:

(1) The determination of applicability of
prom ssory estoppel against public authority/ Governnment
hi nges upon bal ance of equity or "public interest™.
(2) It is the Court which has to determ ne whet her
the Government should be held exenpt fromthe liability
of the "prom se" or "representation”.

In the present case, the first Notification exenpting the
custonms duty on PVCitself recites "....Central

CGovernment being satisfied that it is necessary in public
interest to do so..." In the Notification issued |ater

whi ch gave rise to the present cause of action, the sane

recitation is present."

An exenption notification, however, can be withdrawn only if it is
perm ssible to do so in public interest.

Yet again, in Dr. Ashok Kurmar Maheshwari vs. State of U P. &
Anr. [(1998) 2 SCC 502], it was held
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"There are many aspects of "Prom ssory Estoppel”,
but in the instant case we are concerned only with one
aspect which is to the effect that if any "prom se" has
been nade contrary to law, can it still be enforced by
i nvoking this rule.

The basic principle is that the plea of estoppel
cannot be raised to defeat the provisions of a Statute.
(See: GHC Ariff v. Jadunath Mjundar Bahadur
Mat hra Parshad & Sons v. State of Punjab and O's.;

Ri shabh Kumar & Sons v. State of U P.)

This principle was reiterated in Union of India v.
R C. D Souza, where a retired army officer was recruited
as Assistant Conmandant on tenporary basis and was
call ed upon to exercise his option for regularisation
contrary to the statutory rules: It was held that it would
not ampunt to estoppel agai nst the Departnent.

Whether a Prom ssory Estoppel, which is based on
a 'promise’ contrary to |law can be invoked has al ready
been consi dered by this Court in Kasinka Tradi ng and
Anr. v. Union of India and Os., as also in Shab
Construction Co. Ltd v. Cty & Industrial Devel oprment
Corporation and Anr. wherein it is laid down that the
Rul e of "Prom ssory Estoppel" cannot be invoked for the
enforcenent of a "promise" or a "declaration™ which is
contrary to | aw or outside the authority or power of the
Covernment or the person naking that prom se."

{See also Ms. Ashoka Smokel ess Coal Ind. P. Ltd. & Os. vs. Union of
India & Os. [Civil Appeal No.5302 of 2006 @SLP(C)No.20471 of 2005
and batch, disposed of on 1st Decenber, 2006].}

W may notice that a somewhat different view viz. strict construction
of such notification was advocated in the case of State Level Conmittee &
Anr. vs. Morgardshanmar India Ltd. [(1996) 1 SCC 108], wherein, B.P.

Jeevan Reddy, J., referring to CCE vs. Parle Exports (P) Ltd. [(1989) 1
SCC 345], opined

"W agree with the above statenent of |aw except
insofar as it states that where two vi ews of the exenption
notification are possible, it should be construed in favour
of the subject since it is contrary to the decisions afore-
mentioned including the three-Judge Bench decision in
Novopan India Ltd. It nmay be noted that this decision
was referred to in Mangal ore Chenicals and Fertilizers
and yet a slightly different principle enunciated. So far as
deci sion in H ndustan Al um ni um Corporation (referred
to in Parle Export), rendered by a Bench conprising
Tul zapurkar and R S. Pathak, JJ., is concerned, it only
hol ds that the expression "metal" occurring in a
notification issued under U.P. Sales Tax Act shoul d be
understood in its primary sense, i.e., in the formin which
it is marketable as a primary commodity. The | earned
Judges hel d that the subsequent forns evolved fromthe
primary formconstituted distinct conodities
mar ket abl e as such and nust be regarded as new
conmer ci al commodities and not included within the
four corners of the notification. This decision cannot
theref or be understood as supporting the proposition
enunciated in Parle Exports with which we have
di sagreed. Be that as it may, the occasion for applying
the said proposition arises only where there is "rea
difficulty, in ascertaining the meaning of a particular
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enactment” (statenent in Parle Exports). In the case

before us, there is neither any anmbiguity in the | anguage
nor does the clause in question present a real difficulty in
ascertaining its nmeaning."

We nay, however, also notice that in Southern Ispat Ltd. vs. State
of Kerala & Ors. [(2004) 4 SCC 68], this Court took sonewhat different
view then Hitech El ectrothermcs & Hydropower Ltd. vs. State of
Kerala & Ors. [(2003) 2 SCC 716], stating

"As the Division Bench rightly pointed out, the
guestion to be decided in this case is essentially a
guestion of fact, nanely, whether the appellant had
started 'comercial production’ between 1.1.1992 and
31.12.1996 so as to be entitled to power supply at
concessional tariff rates. As arule, it is not the practice of
this Court to interfere with factual findings which have
been concurrently recorded by two courts bel ow. Both
the | earned single Judge and Division Bench have
concurrently answered all factual findings against the
appel lant. On that ground itself the appellant mnust fail
Nonet hel ess, as the appeal was argued with some
seriousness, we propose to deal with the facts and
exam ne the factual findings only fromthe point of view
of interference under our special jurisdiction under
Article 136.

The Division Bench of the High Court rightly
poi nted out that though the policy of granting
concessional tariff was announced by the State
CGovernment on 6.2.1992; followed by the KSEB order
dated 27.3.1992, the appellant did nothing till or about
June 1995. It is only in June 1995 that the appell ant
conpany was incorporated and an application for power
al l ocati on was nade on 17.7.1995. The appellant’s
factory had yet to be constructed and nmachinery to be
transported and installed after the construction of the
factory building. Undoubtedly, the application was
noved on 17.7.1995 in anticipation. The material on
record suggests that there was acute shortage of
electricity as a result of which even donmestic power
connections were being refused. The hi gh tensi on power
supply required by the appellant had to be specially
arranged by drawing the electrical |ines on OYEC basis
by construction of PSC polls along the line at the
Appel lant’s cost. This anpbunt was deposited on
11.12.1996, only a few days before the concession was
about to | apse. Having exam ned the correspondence on
record, we are not in a position to accept the contention
of the appellant that the respondents had acted w th
undue tardiness or |lethargy. Further, the remttances of
Rs. 8, 54, 700/ - and Rs. 3, 45,200/ - made by way of security
deposit for executing the power supply agreenent were
actually made on 1.2.1997 and 4.2.1997, after the expiry
of the period of concession."

The general principles with regard to construction of exenption
notification are not of much dispute. Generally, an exenption notification is
to be construed strictly, but once it is found that the entrepreneur fulfils the
conditions laid down therein, |iberal construction would be nmade.

In Ms. ON.GC Ltd. vs. Commr. O Custons, Minbai [(2006)
8 SCALE 551], this Court held
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"This Court, tinmes w thout nunber, has construed
such exenption notifications in |iberal nmanner. [See
Conmi ssi oner of Customs (Inports), Minbai v. Tull ow
India Operations Ltd., (2005) 13 SCC 789, [See Tata
Iron & Steel Co. Ltd. v. State of Jharkhand and O hers,
(2005) 4 SCC 272, Governnment of India and Os. v.

I ndi an Tobacco Associ ation, (2005) 7 SCC 396,
Conmmr. O Central Excise, Raipur v. Hira Cenment, JT
2006 (2) SC 369. and P.R Prabhakar v. Commr. O

I ncome Tax, Coinbatore, 2006 (7) SCALE 191]. |If,
thus, the Appellant was entitled to the sane, it should not
be denied the benefits thereof. It is directed

accordingly."

A question-as to whether, in a given situation, an entrepreneur was
entitled to the benefit under an exenption notification or not, thus, would
depend upon the fact of each case. A bare perusal of the notification dated
6.2.1992 issued by the 1st respondent would show that the purport and object
thereof was to grant benefit of a concessional power tariff which cane into
force on and from 1.1.1992. The phraseol ogy used in the said notification
postul ates that the benefit was to be granted in regard to the ' enhanced
power tariff’. Thus, where the new units had started production between
1.1.1992 and 31.12.,1992, such exenption was available to the entrepreneurs.

Evidently, except in a situation as m ght have been existing in Hitech
El ectrothermics (supra) that any application filed by the entrepreneur had
not been processed within a reasonable time, in which case benefit m ght not
be deni ed on equitable ground; in cases where there has been a substantia
failure on the part of the industrial unit to obtain such benefit owing to acts
of om ssion and commission on its part, in our opinion, no such benefit can
be given.

The Hi gh Court has arrived at a finding of fact that the appell ant
herein had failed and/or neglected to comply with the terns and conditions
of the scheme or contributed to a'large extent in not being able to obtain
such sanction within a reasonable tinme.

The appel l ant applied for grant of electrical connection on 9.11.1994.
It, however, on its own showing did not receive any sanction till 17.11.1995.
But even on that date the project was not conplete. It was only at an
advanced st age.

Fromthe appellant’s letter dated 24th June, 1996, as noticed supra, it
woul d appear that it nerely had been conpl aining of -about non-grant of
sanction, but then, evidently, it was not ready for comenci ng comercia
producti on. Machineries were obtained by it only on 4.6.1996. How much
time was taken for installation of machinery and conpletion of the project,
is not known.

Sanction, evidently, had been allocated on 24.2.1997. It accepted the
same w thout any denur. It had been meki ng paynments in terns of the new
tariff. It filed the wit petition only in the year 2003, i.e., only after this
Court rendered its decision in Htech El ectrothernmcs (supra) on 17th
Decenber, 2002.

The benefit of a judgment is not extended to a case autonatically.
VWile granting relief in a wit petition, the High Court is entitled to consider
the fact situation obtaining in each case including the conduct of the
petitioner. 1In doing so, the Court is entitled to take into consideration the
fact as to whether the wit petitioner had chosen to sit over the matter and
then wake up after the decision of this Court. If it is found that the appellant
approached the Court after a long delay, the same may disentitle himto
obtain a discretionary relief. {See Chairman, U P. Jal Nigam & Anr. vs.
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Jaswant Singh & Anr. [2006 (12) SCALE 347].}

We are, thus, of the opinion that the principle of prom ssory estoppe
will apply where an entrepreneur has altered its position pursuant to a
prom se made by the State, but the application thereof would depend upon
the facts and circunstances of each case. Having regard to the findings of
fact arrived at by the High Court, we are of the opinion that it cannot be said
to have committed any illegality in passing the inmpugned judgnent.

So far as the case of Ms. A P. Steel Re-Rolling MII Ltd. is
concerned, evidently the question involved therein was a di sputed question
of fact. Although, the H gh Court could have entertained a wit petition, as
has been done in the case of Ms. Victory Papers and Boards India Ltd., but
as Ms. A P. Steel Re-Rolling MII Ltd. withdrewits wit application, in our
our opinion, no case has been nade out for interference with the inpugned
judgment. As the appellant has still its renedies open, it may avail the samne.

For the reasons aforenentioned, there is no nerit in these appeals
whi ch are dism ssed accordi ngly. However, in the facts and circunstances
of the case, there shall be no order as to costs.




