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ACT:

Bi har and Oissa Excise Act, 1915, s. 90 and rules nude
thereunder, r. 111-Levy of licence fee for possession of
['i quor-Whether fee comensurate with service rendered by
State-Inmunity from prosecution on paynent of |icence fee-If
quid pro quo.

HEADNOTE
The appel | ant was using denatured spirit in the manufacture
of mcanite. It challenged the vires of r.—11l1- of “the

Rul es framed under s. 90 of the Bihar and Oissa Excise Act,
1915, by which a fee for a licence to possess denatured
spirit was inmposed. The. Hi gh Court upheld the levy as a
fee for services rendered by the CGovernnent.

In appeal to this Court,

HELD: (1) Denatured spirit being intoxicating |iquor
(though unfit for human consunption), the State Legislature
has power to levy a fee. But, before the | evy can be uphel d
as a fee it must be shown that the levy was a quid pro quo
for services rendered by the Governnent. An arithmetic
exactitude is not expected but correlationship of a general
character nust be established. [321D F]

in the present case, the only services rendered were that
the Excise Departnent was nmintaining an el aborate staff for
the purpose of ensuring that denaturing was done properly by
the manufacturer and for, the purpose of seeing that the
subsequent possession of the denatured spirit was not
m sused by converting the denatured spirit into alcohol fit
for human consunption. [326H, 327A- B]

(a) So far as the manufacturing process is concerned the
appellant had nothing to do with it. It was only a
purchaser of the denatured spirit and hence the cost of
supervising the manufacturing process or any assistance
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rendered to the manufacturers could not be recovered from
consuners |like the appellant. Further, under, r. 9 the.
actual cost of supervision of the manufacturing process was
required to be born by the manufacturer and there could not
be a double levy in that ergard [327B-C|

(b) Assumi ng that the possession of the denatured spirit in
the hands of various persons required close and effective
supervi sion because of the risk being converted into.
potable liquor, in Providing against msuse the State was
not rendering any service to the consumer. [327D

(c) The appellant had alleged that the State was collecting
the ampbunt without rendering any service in return. The
correl ati onship between the services rendered and the fee
levied is essentially a question of act. Prinma facie in the
present case the |levy was excessive, even if the state could
be said to be rendering sone service to the |icensees. The
State was in possession of material from which ' the
correl ationship between the | evy and the services rendered
could 'be, established at |east in a general way, but the
State had not placed” any material before the Court.
Therefore, the |l evy under the inpugned 'rule could not be
justified, [327E-QF

320

Conmi ssioner, Hindu Religious Endowrents, Madras v. Sr
Lakshm ndra Thirtha Swamiar of Sri  Shirur Mitt, [1954]
S.C.R 1005, Mahant' Sri Jagannath Rananuj Das & Anr. v.
State of Olissa & Anr., [1954] S . CR . 1046, Ratila
Panachand Gandhi v. State of Bonbay & Ors., [1954] S.C R
1055, Hingir Ranpur Coal Co. Ltd. v. State of Orissa & Os.,
[1961] 2 S.C R 537, H B. Sudhundra Thirtha Swamar v.
Conmi ssi oner of Hindi,( Religious and Charitabl e Endowrents,
Mysore, [1963] Supp, 2 S.C.R 302. Corporation of Calcutta &
Anr. v. Liberty Cnemn, [1965] 2 S.C.R 477 and Del hi. Coth
JUDGVENT:

[1970] 2 S.C. R 348, followed.

(2) The Hgh Court erred in observing that when the
manufacturers wanted to keep in(their possession ‘a |large
quantity of denatured spirit for  manufacturing purposes,
they wanted a privilege and immunity from prosecution, that
the paynent of the requisite licence fee was for that
purpose and that it operated as the quid pro quo. [325C- D]
(a) The granting of a license generally does not confer any
privilege or benefit on anyone, except in those cases, where
a permt or Ilicence is granted to soneone to exploit
CGovernment property. The requirenment to take alicence is
prescribed to safeguard public interest by regulating a
trade,. business or profession and not as  a “source of
revenue. [325F-G

(b) What is nmade punishable is either a person's failure to
take a licence or a breach of the conditions of the 1icence,
and the Governnment could not barter away its- duty to
prosecute an offender for consideration.. Any fee |evied
could only be for services rendered. [325E-F]

[Since the State may suffer considerable financial |oss the
matter was. remanded to the Hgh Court wth further
opportunity to the State to place the necessary material and
show the correl ationship.] [328A]

&

ClVIL APPELLATE JURISDICTION : GCivil Appeal No. 770 of 1967.
Appeal fromthe judgnment and order dated Septenber 14, 1966
of the Patna High Court in Cvil Wit Jurisdiction Case No-
887 of 1965.
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Sarjoo Pravad, K K Sinha and B. B. Sinha, for the
appel | ant .

S. C. Agarwala, R K Garg, V.J. Francis, Narayana Netter
and S. P. Singh, for the respondents.

The Judgrment of the Court was delivered by

Hegde J. In this appeal by certificate. the vires of Rule
1l of the Rules framed under Section 90 of the Bihar and
Orissa Excise Act, 1915 is in issue. "The. appell ant,
Indian Mca & Mcanite Industries contends that the sai d
Rule is wultra vires the Constitution. The H gh Court of
Patna rejected that contention.

In the Hi gh Court various contentions cane up for considera-

tion. The High Court has conme to the conclusion that the
| evy nmmde under the inpugned rule is a fee. That finding
was not

321

chal | enged before us by any of the parties. Therefore al
that we have to see is whether the fee levied is, within the

perm ssible lFimt. In other” words whether there, is
sufficient quid pro quo for the |levy in question
The appellant— is a consuner of —denatured spirit. It

purchases denatured spirit fromthe wholesalers or the
manuf acturers for the purpose of nmanufacturing mcanite.
The Bi har and Orissa Excise Act, 1915 (Bihar & Orissa Act 2
of 1915) cane into force on January 19, 1916. In pursuance
of the provisions of that Act the inpugned Rule was framed
by the Board of Revenue for |evying licence fee. The fee
for the licence to possess denatured spirit in 1919 was only
Rs. 2 per annum ‘irrespective of the quantity in the
possession of a person.  This'rate continued to be in force
till 1937. At this stage it may be renenbered  that under
sub-section (2) of Section 143 of the Governnent of India
Act, 1935, the Provinces were authorised to continue to |evy
tax, duties, cesses or fees which were being lawfully | evied
prior to the conmencenent of that Act. Under the 1935 Act
as under our present Constitution, the power to |levy duties
on alcoholic liquor fit for human consunption was allocated
to the Provincial Legislature whereas the power to 'l evy duty

on alcoholic Iliquor not fit for ~ human consunption was
allocated to the Central Legislature. Denatured spirit
t hough an al coholic liquor is not fit for human
"consunption. The power to levy duty on the same was and is
given to the Central Legislature. But the sanme being
intoxicating liquor, the Provincial Legislature under the
1935 Act and at present the State Legi slature has power to
levy fee. The power of- any Legislature to levy fee is
conditioned by the fact that it nmust by and largea quid pro
guo for the services rendered. |If a levy purporting to be a

fee is found to be an exaction wi thout doing any service, or
if it is found that the levy is wholly disproportionate to
the services rendered then the | evy becones invalid.
The distinction between fee and | evy’ cane up for the first
time for consideration by this Court in The Commi ssioner
H ndu Religious Endownents’ Madras v. Sri Lakshm ndra
Thirtha Swam ar of Sri Shirur Mutt(1). Therein this Court
speaki ng t hrough Mukherjea, J. (as he then was) quoted wth
approval the definition of "tax’ given by LathamC. J. of
the Hgh Court of Australia in Mitthews v. Chi cory,
Marketing Board.(2) In that case the |learned Chief Justice
observed

" "Atax" is a conpul sory exaction of nbney by

public aut hority for public pur poses

enforceable by law and is not paynment for

servi ces rendered. "

(1) [21954] S.C R 1005. (2) 60
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C. L.R 263.
21-1 S. C India/71
Dealing with the distinction between "tax" and
"fee" Mikherjea J. observed thus in the above-
nmenti oned case.
"It is said that the essence of taxation is
conpul sion, that is to say, it is inposed
under statutory power w thout the tax-payer’s
consent and the paynent is enforced by I|aw
The second characteristic of tax is that it is
an inposition made for public purpose w thout
ref erence to any special benefit to be
conferred on the payer of the tax. This is
expressed by saying that the levy of tax is
for the purposes of general revenue, which
when collected forms part of the public
revenues of the State. As the object of a tax
is'not to confer any special benefit upon
any particular individual, thereis, as it is
said no element of quid pro quo between the
tax payer and the public authority. Anot her
feature of taxation is that as it is a part of
the comon burden, the quantum of inposition
upon the tax payer depends generally upon his
capacity to pay.
Coming/ now to fees, a "fee" 1is generally
defined to be a charge for a special service
rendered to individuals by sonme . governnental
agency. . The amount of fee levied is supposed
to be based on the expenses incurred by the
government in rendering the service, though in
nmany cases the costs are arbitrarily assessed.
Odinarily, the fees “are uniform and no
account is taken of the varying abilities of
di fferent recipients to pay. These are
undoubt edl y some of the genera
characteristics, ‘but as there may be various
ki nds of fees, it is not possible to formulate
a definition that would be applicable to al
cases.
If, as we hold, a fee is regarded as a sort of
return or consideration for services rendered,
it is absolutely necessary that the |levy of
fees should on the face of the |egislative
provision, be correlated to the expenses
i ncurred by government in  rendering t he
services."
The same view was reiterated by this Court in | Mahant . Sr
Jagannath Ramanuj Das and anr. v. The State of ~Oissa and
anr.0 and in Ratilal Panchand Gandhi v. The State of  Bonbay
and ors. (2).
The nature of "a fee" again cane up for consideration before
this Court in The Hi ngir Rampur Coal Co. Ltd. and ors. V.
The State of Orissa and ors.(3) Therein this Court observed
t hat

(1) [1954] S.C.R 1046. (2) [1954] S.C.R 1055.
(3) [1961] 2 S.C.R 537.
323

-although there can be no generic difference between a tax
and a fee since both are conpul sory exactions of noney by
public authorities, there is this distinction between them
that whereas a tax is inposed for public purposes and
requires no consideration to support it, a fee is levied
essentially for services rendered and there nust be an
el ement of quid pro quo between the person who pays it and
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the public authority that inposes it. Wile a tax
invariably goes into the consolidated fund, a fee is
earmar ked for the specified services in a fund created for
the purpose. Whether a cess is one or the other would
natural ly depend on the facts of each case. |If in the guise
of a fee, the Legislature inposes a tax, it is for the Court
on a scrutiny of the schenme of the levy, to determne its
Teal character. The distinction is recognised by the
Constitution whi ch whil e enpowering t he appropriate
Legi slatures to |levy taxes under the Entries in the three
lists refers to their power to levy fees in respect of any
such matters, except the fees taken in court, and tests have
been laid down by this Court for determining the ,character
of an inpugned levy. |In determ ning whether a levy is a fee
the true test nust be whether its prinary and essentia
purpose is to render specific services to a specified area
or class, it being of no consequence that the State may
ultimately and indirectly be benefited by it.

In H H Sudhundra Thirtha Swami ar v. Comm ssioner for
, Hhndu Religi ous and Charitabl e Endowents, Mysore, (1) this
Court was called upon to consider whether the |levy inpugned
in that case could be justified as a fee. It upheld the
levy which was an annual contribution Ilevied under the
amended Section 76(1) of the Madras Religious Endowrents
Act, 1951 on the ground that those «contributions when
collected went into a separate fund and not to t he
consolidated fund of the State and were  earmarked for
defraying the expenses for the services rendered. .Further
they were not even payable to the governnent but payable to
the Conmi ssioner and were | evied not as a tax but only as a
f ee. Therein this Court further observed that a fee does
not cease to be of that character nerely because there is an
el enent of conpulsion init, nor is it a postulate of a fee
that it must have direct relation to the actual | service
rendered. Absence of uniformity is not a criterion on which
alone it can be said that the levy is of the nature of a
t ax.

In Corporation of Calcutta and anr. v. Liberty Cinenma the
validity of the |Ievy nade under Section 548 (2) of the
Cal cutta Municipal Act 1951 cane up  for —consideration

Therein this ,Court held that the levy in questionis not a
"fee and return for services" as the Act does not provide
for any services of a specia

(1) [1963] Supp. 2 S.C.R 302. (2) [1965] 2 S.C R 477.

324

kind being rendered resulting in benefits to the person on
whomit ’"is inposed. Section 527 (43) permts by-laws to be
franed for regulating the inspection, supervision and
control, anmong others, of cinena houses but it is not
obligatory to nake such by-laws and therefore, there / maybe
no services to render. Even the byl aw nade provides  only,
for inspection, and the work of inspection done by the
appel l ant was only to see that the terns of the licence were
observed by the licensee-, It was not a service to him.
and so, no question arises of correlating the, anount  of
levy to the costs. of any service. The levy therefore is
not a fee and nust be tax.

In Delhi doth & General MIIls Co. Ltd. v. Chief Conm s-
sioner, Delhi and ors.,(1) the validity of a levy as a fee
cane up for consideration by this Court. Therein this Court
speaking through Grover, J. (one of us) laid down that in
each case when the question arises whether the levy is in
the nature of a fee the entire scheme of the statutory
provisions, the duties and obligations inmposed on the
i nspecting staff and the nature of the work done by them




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

will have to be exam ned for the purpose of determining the
rendering of the services which would nake the levy a fee.
After exam ning the various provisions of the Factories Act,
1948 and the rules franmed this Court canme to the conclusion
that a | arge nunber of provisions of the Act, particularly
in the Chapters dealing with safety involve a good deal of
techni cal know edge and in the course of their discharge of
duties and obligations the Inspectors are expected to give
proper advice and guidance so that there may be due
conpliance with the provisions of the Act. On certain
occasions the factory owners are bound to receive a good
deal of benefit by being saved fromthe consequences. of the
wor Ki ng of dangerous 'nachines or enploynment of such
processes as involve danger to human |ife by being warned at
the proper tine as to the defective nature of the machinery
or of the taking of precautions which are enjoined under the
Act. Simlarly if a building or a machinery or plant is in
such a condition that it is dangerous to human life or
safety the Inspector by serving atinely notice on the
nmanager saves the factory owner fromall the consequences of
proper repairs not being done in tinme to the building or
machi nery. In that case the H gh Court found that 60% of
the ampount of licence fees which were being realised was
actually spent on services rendered to the factory owners.
That finding was accepted by this Court and on the basis of
that finding this Court upheld the validity of the |evy.
From the above discussion it is clear that before any |Ievy
can be upheld as a fee, it nust be shown that the, levy has
reasonabl e correl ationship with the services rendered by the
Government. In

(1) [1970] 2 S.C.R 348.

325

other words the |levy nust be proved to be, a quid pro quo
for the services rendered. But in-these matters it will be
i mpossi bl e to have an exact correl ati onship. The

correlationship expected is one of ‘a general character and
not as of arithnetical exactitude.
Let us now proceed to consider whether the | evy under the
i mpugned rule can be justified as a fee on the basis of the
| aw as enunci ated by this Court.
But before doing so, it is necessary to dispose of one  of
the grounds on which the H gh Court upheld the |Ievy. In
par agraph 8 of the H gh Court’s judgnent, it is observed:
. when a manufacturer wants to keep in
his possession large quantity of denatured
spirit for manufacturing purposes, he wants a
special privilege or concession of imunity
from prosecution. For that purpose he has to
obtain a licence or a pass on paynent of
requisite fees. ’'There is thus a quid pro quo
elenent and the imunity from prosecution is
in the nature of a special benefit or
privilege."
The inplication of this observation is somewhat astounding.
These observations inply that the governnent can barter away
its duty to prosecute an offender for consideration. The
requirenment to take a licence is prescribed to safeguard
public interest and not as a source to gather revenue. What
i s made punishable is either a person’'s failure to take the
required l|icence ,or the breach of the conditions of the
licence; Oherwise there would be no sanction behind the
rule requiring to take a licence. Generally speaking by
granting a licence the State does not confer any privilege
or benefit on any one. Al that it does is to regulate a
trade, business or profession in public interest. There my
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be cases where a governnent which is the owner of a
particular property may grant permt or |licence to soneone
to exploit that property for his benefit. Such a right my
be given for consideration. It is only in those cases that
a licence or a permt is a confernent of a benefit or a
privilege and not in the case of grant of a licence for
carrying on any ordinary trade, business or profession. | f
it is otherwise the State can sell the right to practice the
profession of lawin courts or to practice the profession of
medicine or any of the other nunerous professions, at
exorbitant prices or nmay even put up those rights for
auction to be given to the highest bidder. Nothing so bad
can be within the contenplation of our |aws. W are
inclined to think that the | earned Judges of the Hi gh Court
have mi sunderstood the observations of Seligman quoted in
t he Conmi ssioner, Hi ndu Religious Endownents,

326

Madras ~v. Sri _Lakshm ndra Thirtha Swam ar of Sri  Shirur
Mutt(1l) to the effect that it is a special benefit accuring
to the ‘individual which is the reason for the paynent of
f ee.

Let us now consi der whether in the present case the State is
proved to have been rendering any service to the appellant

in lieu of the fee levied and further whether if it does
render any service whet her there is reasonabl e
correl ati onship between the services rendered and the fee
| evi ed. In other words whether the fee levied can be

consi dered as a quid pro quo for the services rendered.
The avernments of the respondents-in their counter-affidavit
that are relevant on this aspect of the caseare those found
i n paragraph 10 of the counter-affidavit. ~They read
" To denature spirit ~and issue it to
Li censees, proper supervision and control is
needed vide Board' s rules 63 to 68 at page 177
to 181 of Excise Manual Volune 11. There is
every risk that any person my attenpt to
render denat ur ed spirit fit for human
consunpti on which i's puni shable under section
49 of the Excise Act.
Besi des the above rules of the Board certain
i nstructions have been issued in paragraph 187

to 196 of the Excise Manual, Volune Il (page
67-71) for the process of denaturing and issue
of denatured spirit to the |icensees. State

CGovernment have to enploy supervisory staff
and chemical examner to carry out these
obl i gati ons of Supervision and control
It may be added that Excise Departnent . does
not only supervi se and contr ol t hese
intoxicating liquors in the interest of public
policy but renders services to the petitioner
by getting alcohol manufactured at the
distillery by supplying raw materials  |ike
nol asses and coal to these distilles at
controlled cheap rates. This is the only
reason of getting spirit distillery at a very
cheap cost by the |licensees including the
petitioner. And hence levy of fee by the
Exci se authorities is not a duty or tax but it
is clearly fee in return for services rendered
as well as for proper supervision, control and
regul ation of an activity whi ch t he
| egi sl ature desires to control."

According to the finding of the H gh Court the only services

rendered by the Government to the appellant and to other
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simlar licensees is that the Excise Departnent have to
maintain an elaborate staff not only for the purposes of
ensuring that denaturing

(1) [1954] S.C. R 1005.

327

is done properly by the manufacturer but also for the
pur pose of seeing that the subsequent possession of
denatured spirit in the hands either of a wholesale dealer
or retail seller or any other licensee or permt-holder is
not msused by converting the denatured spirit into alcoho

fit for human consunption and thereby evade paynent of heavy
duty. So far as the manufacturing process is concerned, the
appel l ant or other simlar |icensees have nothing to do with
it. They are only the purchasers of manufactured denatured

spirit. Hence the cost of supervising the manufacturing
process or any assistance rendered to the manufacturers can-
not be recovered fromthe consuners |ike the appellant.

Furt her under rule 9 of the Board rules, the actual cost of
supervision of the nanufacturing process by the Excise
Departnent “is required to-be hone by the nanufacturer

There cannot —be a double levy in that regard. In the
opinion of the Hgh Court  the subsequent transfer of
denatured spirit and possession of the sanme in the hands of
various persons such as whol e-sal e dealer, retail dealer or
other nanufacturers also requires close and ef fective
supervi sion because of the risk of the denatured spirit
being converted into potable |iquor and thus evading heavy
duy. Assumi ng this' conclusion to be correct, by doing so,
the State is rendering no service to the consumer. It is
nmerely protecting its own rights.” Further in this case, the
State which was in a positionto place material before the
Court to show what services had been rendered by it . to the
appel lant and other simlar licensees, the costs or at any
rate the probable costs that can be said to have been
incurred for rendering those services and the anmount
realised as fees has failed to do so. On the side of the

appellant, it is alleged that the State is collecting huge
amount as fees and that it is rendering little or no service
in return. The correlationship between the services

rendered and the fee levied is essentially a question of
fact. Prima facie, the | evy appears to be excessive even if
the State can be said to be rendering sonme service to - the
| i censees. The State ought to be in possession of the
material fromwhich the correlati onship between the | evy and
the services rendered can be established at least in a
general way. But the State has not chosen to place those
materials before the Court. Therefore the |evy ~under the
i mpugned Rul e cannot be justified.

In this Court Counsel for the State prayed for an
opportunity to place material to showthat the levy in
guestion is not disproportionate to the value  of the
services rendered by the State. Odinarily we would not
have acceded to that request coming at such a |ate ' stage,
particularly in view of fact that the legal position had
been clarified by a long chain of decisions of this Court.
There is no doubt that the State has failed to place the
necessary material before the Court to justify the |evy.
But the fact renains that because of the negligence of those
i n-charge of the defence of the

328
State, the State may suffer considerable, financial |oss, if
we hold that the inpugned Rule is void. Hence we are

constrained to give the State a further chance to prove its
case.
In the result we allow the appeal, sat aside the order of
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the High Court and remt the case to the Hgh Court for
di sposal according to lawin the |ight of this decision. A
further opportunity be given to the State to place naterial
before that court to show that the value of the services
rendered by the State has reasonable correlationship wth
the fee charged. |If the State adduces additional evidence,
the appell ant be given an opportunity to rebut the sane. As
t he further enquiry is necessitated because of t he
negligence of the State, it should pay the costs of the
appel l ant both in this Court and in the Hi gh Court and bear
its own costs up to this stage.

V.P.S. Appeal al | owed.
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