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RF 1991 SC1650 (3)
ACT:

Freedom of Trade-State carri ages-Tax on Vehicles--State |aw
i mposing tax on vehicles used in public place or kept for
use--Constitutional validity-Rajasthan Mdtor Vehicles Tax-
ation Act, 1951 (Rajasthan 11 of 1951), ss. 4, 11

Schedul es--Constitution of India, Arts. 19, 245, 301, 304

Seventh Sch. List, |, entry 42, List Il, entry 57.

HEADNOTE

Sub-section (1) of s. 4 of the Rajasthan ’'Mtor Vehicles
Taxation Act, 1951, provided : "...... No nmotor vehicle
shall be wused in any public place or kept for wuse in

Raj ast han unl ess the owner thereof has paid in respect of
it, a tax 'at the appropriate rate specified in the schedule
5 to this Act within the tine allowed.......
The appel lants were carrying on the business of plying stage
carriages in the State of Aijner. They held pernits and
plied their buses on-diverse routes. There was one route
which lay mainly in Ajmer State but it crossed narrow strips
of the territory of the State of Rajasthan. Another route,

Ajmer to Kishangarh, was substantially in the Ajmer State,

but a third of it was in Rajasthan. Fornerly, there was an
agreement between the Ajner State and the forner State of

Ki shangarh, by which neither State charged any tax or fees
on vehicles registered in Alnmer or Kishangarh. Later,

Ki shangarh became a part of Rajasthan. On the  passing of

the Rajasthan Mtor Vehicles Taxation Act, 1951,  and the
promul gation of the rules made thereunder, the Mot or

Vehi cl es Taxation O ficer Jaipur, demanded of the appellants
payment of the tax due on their notor Vehicles for the
period April 1, 1951, to March 31, 1954. By virtue of the
provisions of s. 4 of the Act read with the Schedul es no one
could use or keep a notor vehicle in Rajasthan without

paying the appropriate tax for it .and if he did so he was
made |iable to the penalties inmposed under s. 11 of the Act.

The appel l ants chal |l enged the legality of the demand on the
grounds that s. 4 of the Act read wth the Schedules
constituted a direct and i medi ate

492

restriction on the novenent of trade and conmerce with and
within Rajasthan i nasmuch as motor vehicles which carried
passengers and goods within or through Rajasthan had to
pay the tax which inposed a pecuniary burden. on a com
nercial activity and was, therefore, hit by Art. 301 of  the
Constitution of India and was not saved by Art.” 304(b)

i nasmuch as the proviso to Art. 304(b) was not -conplied
with, nor was the Act assented to by '"the President  wthin
t he meaning of Art. 255 of the Consti tution. The
respondents clainmed that taxation for the purpose of raising
revenue or for the nmmintenance of roads etc., was not hit by
Art. 301 and that the Act did not constitute an inmediate or
direct inpediment to the novenent of trade and conmmrerce
i nasmuch as the tax inposed was a consolidate tax on the
vehicle itself though the quantumof the tax was fixed in
some instances wth reference to the seating capacity or
| oadi ng capacity etc.

Held (per S. K Das, Kapur, Sarkar and Subba Rao, jj.), that
the Rajasthan Mtor Vehicles Taxation Act 195 1, did not
violate the provisions of Art. 301 of the Constitution of
India and that the taxes inposed under the Act were conp-
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ensatory or regulatory taxes which did not hinder the
freedom of trade, comrerce and intercourse assured by that
Article. Such taxes, therefore, were |egal

Per S. K. Das, Kapur and Sarkar, JJ--(1) The concept of
freedom of trade, comrerce and intercourse postulated by
Art. 301 nmust be understood in the context of an ordinary
society and as part of a Constitution which envisaged a
di stribution of powers between the States and the Uni on, and
if so understood, the concept nust recognised the need and
| egiti macy of some degree of regulatory control, whether by
the Union or the States. Regulatory measures or measures
i mposi ng conpensatory taxes for the use of tradi ng
facilities did not hanper trade, commerce and intercourse
but rather facilitated themand, therefore, were not hit by
the freedomdeclared by Art. 301 ; such neasures need out
conply with the requirenents of the provisions of Art.
304(b) of the Constitution. (2)-In view of the provision,.
of Art. 245, ~the restrictions in Part XIIT of the
Constitution applied to taxation |laws ; and such |laws were
not confined only to legislation with respect to entries
relating to trade and comerce in any of the lists in the
Seventh Schedule. (3) On a proper construction of the Act
and the Schedul es, the taxes inposed were really taxes for
the wuse of the roads in- Rajasthan. In basing the taxes on
passenger capacity /or loading capacity, the |egislature had
nerely evolved a nmethod and neasure of conpensati on demanded

by the State, but the taxes were still conpensation and
charge for regul ation.
493

Per Subba Rao, J.--(1) The freedom decl ared-under Art. 301
of the Constitution of India referred to the right of free
noverrent of trade w thout any obstructions by way of
barriers, inter-State or intra-State, or other inpedinents
operating as such barriers ; and the said freedom was.not
i npeded, but on the other hand, pronmoted, by regulations
creating conditions for the free novenent of trade, such as,
police regul ati ons, provisions for services, nmintenance of
roads, provision for aerodrones, wharfs etc., wth or
wi t hout conpensation. (2) Parliament may by law /inpose
restrictions on such freedomin the public interest, and the
States also, in exercise of its |legislative power, may
i mpose simlar restrictions, subject to t he pr ovi so
nmentioned therein. (3) Laws of taxation were not outside the
freedom enshrined either in Art. 19 or Art. 301.

Per Hi dayatul | ah, Rajagopala Ayyangar and Mudhol kar,
JJ.--(1) Section 4(1) of the Rajasthan Mtor Vehicles
Taxation Act, 1951, as read with Schs. 11, 11l and Part | of
Sch. IV, offended Art. 301 of the Constitution, and as
resort to the procedure prescribed by Art. 304(b) was not
taken it was ultra vires the Constitution. (2) The pith and
substance of the Act was the levy of tax on notor vehicles
in Rajasthan or their use in that State irrespective of
where the vehicles cane fromand not |egislation in respect
of interState trade or commerce. The Act was within entry
57 of the List of the Seventh Schedul e and not under entry
42 of Union List. (3) Atax which is nmade the condition
precedent of the right to enter upon and carry on business
is arestriction on the right to carry on trade and conmerce
within Art. 301. In the present case, the trade, which
consi sted in making use of notor vehicles for «carriage of
passengers and goods, could be carried on only if the tax
was paid, and, therefore, the taxes inposed by Schs. 11, I11
and 1V(1) operated on trade and comerce directly. (4) The
tax levied under the Act was not, truly a fair reconpense
for wear and tear of roads, but a restriction, which Art,
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301 forbade. (5) The Act was not, inits true character,
regul atory because there was no provision therein, which
could be regarded as regul atory of notor vehicles. The Act
plainly levied a tax wupon possession or wuse of notor
vehi cl es.

Atiabari Tea Co., Ltd. v. The State of Assam and Ohers
[1961] 1. S.C.R 809, discussed.

American and Australian decisions wth regard to t he
Conmerce Clause or the Anerican Constitution and s. 92 of
the Australian Constitution, considered.

494

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON Cvil Appeals Nos. 42 to 44
of 1959.

Appeal s fromthe final judanment and order dated August 9,
1957, ' of 'the Rajasthan H gh Court (Jai pur Bench) at Jai pur
in Gvil Wit Petitions Nos. 400 to 402 of 1954.

G S. Pathak, J. B. Dadachanji, S. N. Andley, Raneshwar
Nath and P. L. Vohra, for the appellants.

G C Kasliwal, Advocate-Ceneral for the State of
Raj ast han, A. V. Viswanatha Sastri, S. K Kapur and P. D
Menon, for the. respondents.

H. M Seervai , Advocat e- General for the State of
Maharashtra and Naunit Lal, for the State of Assani
(I'ntervener).

V. K. T. Chari, Advocate-Ceneral for the State of Madras,
R Ganapathy lyer, T. .M. _Sen and P. D. Menon, for the State
of Madras (Intervener)

S. N. Sikri, Advocate-General for the State of Punjab, N

S. Bindra, T. M Sen and P. D. Menon, for the State of
Punj ab (I ntervener).
H. M Seervai ". Advor ate-CGeneral~ for the State of

Maharashtra, T. M Sen and P. D. Menon, for the State of
Mahar ashtra (I ntervener).

K. Bhi msankaram T. M Sen and P.. D. Menon, for the State of
Andhra Pradesh (Intervener).

B. Sen, S. C. Bose and P. K Bose, for the State of West
Bengal (Intervener).

Lal Narain Sinha, Lakshman, Saran, Singh, D.-P. Singh, R K
Garg, M K Ramanmurthi and S. C. Aggarwal, for the State of
Bi har (I ntervener).

D nbandhu Sahu, Advocate-General for the State of Orissa, B
K.P. Sinha, T. M Sen and P. D. Menon, for the State of
Oissa (Intervener).

495

K. L. Hathi and P. D. Menon, for the State of Qujarat
(I'ntervener).

M Adhi kari, Advocate-Ceneral for the State of

Madhya Pradesh, B. Sen, B. K B. Naidu, and I. N Shroff,
for the State of Madhya Pradesh (Intervener).

Ranadeb Chaudhuri, S. N Andl ey, Raneshwar Nath and P. L.
Vohra, for M A Tulloch and Co. (Intervener).

K. Srinivasmurty and D. Goburdhun, for Nazeeria Motor
Servi ce, Mot or, and Andhr a Pradesh Mot or Uni on
(I'nterveners).

N. C. Chatterjee, S. C. Mazundar and R H

Dhebar, for the Attorney-Ceneral for India (Intervener).
1962. April 9. The follow ng judgnments were delivered. The
judgrment of S. K Das, J. L. Kapur and A. K Sarkar, JJ.,
was delivered by S. K Das, J. The judgment of M
Hi dayatullah, N. Raj agopal a Ayyangar and J. R Muidhol kar
JJ., was delivered by M Hidayatullah, J.
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S. K. DAS, J.-These are three consolidated appeals which
arise from the judgnent and order of a Division Bench of
Raj ast han H gh Court dated August, 9, 1957. They have been
preferred to this Court on the strength of a certificate
granted by the said H gh Court under Art. 132 of the Consti -
tution certifying that the cases involve a substantia
gquestion of Jlaw as to the interpretation of Art. 301 and
other connected articles relating to trade, comrerce and
intercourse within the territory of India, contained in Part
Xl of the Constitution. These appeals were originally
heard by a Bench of five Judges and on April 4, 1961, that
Bench recorded an order to the effect that having regard to
the inportance of the constitutional issues involved
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and the views expressed in the decision of this Court in
Atiabari Tea Co. Ltd. v. The State of Assam (1) the appeals
should be heard by a | arger Bench. The appeals were then
pl aced ~before the learned Chief Justice for necessary
orders, and on his orders have now cone to this Bench of
seven Judges for disposal. As the constitutional issues
i nvol ved affect the state of the Union, notices were issued
to the Advocates-CGeneral concerned. A notice was also
issued to the Attorney Ceneral on behalf of the Union of
I ndi a. The States of Andhra Pradesh, Assam Bihar Cujrat,
Madras, Maharashtra, Oissa, Punjab, Utar Pradesh and West
Bengal intervened and were represented before us either
through their respective Advocates-General or other Counse
Ms. M A Tulloch & Co., Andhra Pradesh Mdtor Congress and
Nazeeria Motor Service, Nellore, applied for intervention on
the ground that they would be affected in a pending
[itigation by the decision of this Court on the

constitutional issues involved. Those applications were
all owed by us. The result has been that we have heard very
full arguments not only from Counsel” appear for t he

appel lants and the respondents, but also from the |earned
Counsel appearing on behalf of the Union of India, the
| earned Advocates GCeneral or Counsel appearing /for the
intervening States and al so from |l earned Counsel ~“appearing
on behalf of the three interveners referred to above.

The appellants in the there appeals are (1) the Autonobile
Transport (Raj.) Ltd., Ajnmer in Gvil Appeal No. 42 of 1959.
(2) the Rajasthan Roadways Ltd., Ajmer in G vil Appeal  No.
43 of 1959, and (3) Frami C Franji and others in~ G vi
Appeal No. 44 of 1959. The respondents are (1) the State of
Raj asthan, (2) the Regional Transport O ficer who is ex-
of ficio Mdtor Vehicles Taxation O ficer, Jaipur, and

(1) [21961] 1. S. C R 809.

497
(3) the Collector of Jaipur. The first two Appellants are
private, limted liability conmpanies registered under the

I ndian Conpanies Act, 1913 and having their registered
offices at Almer. The third appellant is a partnership firm

naned Franji Mtor Transport registered under the ‘India
Part nership Act . These three appellants carried on the
busi ness of plying stage carriages. The first appellant

bad nine transport vehicles plying between two stations in
the State of Ajmer and between Aj nmer and Ki shangarh, a town
in Rajasthan at the relevant period. The two stations in

Aj mer were Nasirabad and Deoli. The road from Nasirabad to
Deoli was mainly in the forner State of Ajmer but for some
di st ance it passed through certain narrow strips of

territory of the State of Rajasthan. Simlarly, the road
fromAjmer to Kishangarh was partly in the former State of

Ajmer and partly in the State of Rajasthan, approximately
two-thirds of the road lying in Ainer and one-third in




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 6 of 88
Raj ast han. The second and the third appellant al so had sone
transport vehicles which plied on the Nasirabad-Deoli route

or from Kishangarh to Sarwar, a town situated on the
Nasi rabad-Deoli road in the State of Rajasthan. On the
passing of the Rajasthan Motor Vehicles Taxation Act, 1951
(Rajasthan Act XI of 1951) (hereinafter referred to as the
Act), and the pronulgation of the rules nade thereunder, the
second respondent demanded of the appellants paynent of the
tax due on their notor Vehicles for the period begi nning on
April 1, 195 1, and ending on March 3 1, 1954, The first
appel l ant was called upon to pay Rs. 22,260, the second
appel l ant Rs. 6,540 and the third appellant Rs. 10,260 under
r. 23 of the Rajasthan Mtor Vehicles Taxation Rul es. When
the appellants failed to pay the tax demanded fromthem the
second respondent issued certificates under s. 13 of the Act
to the, third respondent for the recovery of the tax due as
arrears

498

of land 'revenue. On receipt of the demand notices the
second and- the third appellants filed appeals before the
Transport - Comm ssioner, Jaipur, under s. 14 of the Act.
These appeals were however, dismissed by an order of the
Transport Conmm ssioner dated Cctober 21, 1953. The first
appellant did not file any appeal. Thereafter the three
appellants filed /'three separate wit petitions in the
Raj ast han Hi gh Court /in which their nmain contention was that
the relevant provisions of the Act inposing-a tax on their
notor vehicles were wunconstitutional and wvoid as they
contravened the freedom of trade, commerce and  intercourse

through out the territory —of India declared by Art.301
of the Constitution and therefore the demand and attenpted
col l ection of such tax were illegal and shoul d be

prohi bited. The prayers which the appellants nade in_ their
respective wit petitions were mainly there-(1) that it be
declared that the Rajasthan Mtor Vehicles Taxation Act of
1951 and the Rules made thereunder are invalid and not in
accordance with the provisions of the Constitution of /India
and consequently null and void and inoperative, and (2) that
a wit of prohibition or mandanus or any ot her appropriate
wit, direction or order directing the respondents not to
realise any tax fromthe appellants under the provisions of
the Raj asthan Modtor Vehicles Taxation Act of 1951 be issued.
The three wit petition were heard together by a Division
Bench consisting of Bapna and Bhandari, JJ. They dealt with
and disposed of certain other objection to the validity of
the Act, with which we are no | onger concerned; but” as to
the contravention of Art. 301 of the Constitution, they felt
that in view of the conplexity of the points involved and
the apparent conflict between certain decisions of ~ other
High Courts, the question should be referred to a Ful
Bench. Accordingly, they referred the question whether ss.
4 and 11 of the Act infringed

499

the right of freedomof trade, conmerce or intercourse
granted under Art. 301 of the Constitution. The Full Bench
dealt wth the question fromtwo different stand points.
Firstly, they considered the validity of the Act from the
stand point of Act, 19 St (1) of the Constitution which

guarantees, to all citizens of India the right to nove
freely throughout the territory of India; this the Ful
Bench dealt wth wunder the heading of’ freedom of

intercourse fromthe stand point of the individual citizen
and cane to the conclusion that restrictions which the Act
i mposed on the individual citizen were reasonabl e
restrictions having regard to the necessity of raising funds
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for the mai ntenance of roads and the naking of new roads in
the State of Rajasthan. Then the H gh Court consi der ed
the validity of t he rel evant provi si ons of t he
Act fromthe stand point of trade, commerce and canme to
the conclusion that the regul ation of trade, commerce and
intercourse within the territory of India, both inter-State
and intra-State. was not inconpatible with its freedom and
in the matter of such regulation of trade, comerce and
intercourse a distinction nust be drawn between restrictions
which are direct and i mediate and restrictions which are

indirect and consequential. The Hi gh Court expressed its
final conclusion in the foll ow ng words :
"Transport vehi cl es are provi ded by

i ndividuals carrying on business in them and
those who carry on trade and cormerce as a

whol e, can use these transport vehicles. The
fact ~ that~ on account of this taxation, the
charges of transport vehicles are higher, |et

us say by an anna a maund is, in our opinion
nerely an indirect or consequential result of
this Act, and such an inpedinment may fairly be

called remote. 1t would be a different natter
if the taxation is so high that
500

it wvirtually kills trade and comerce by
conpelliing the traders to raise their prices
to an exorbitant rate. ~But this being not the
nature of the tax in this case, and the
taxation being not directly on trade, conmerce
or intercourse......... we are-of opinion that
this taxation can not be said to offend
against Art. 301, for its effect on trade and
commerce is only indirect and consequentia
and the inpedinment, if any, may fairly be
regarded as renote."
In view of that conclusion the Full Bench answered the
question referred to it in the negative. The cases then
went back to the Division Bench with the answer given by the
Full Bench and the wit petitions were disnmissed by the
Division Bench by its judgnent and order dated August 9,
1957. The three appellants then noved the High Court for a
certificate wunder Art. 132 of the Constitution whi ch
certificate the Hgh Court granted by its order  dated
Oct ober 16, 1957.
It may be here stated that neither the Division Bench nor
the Full Bench of the Rajasthan High Court had the advantage
of the decision of this Court in Atiabari Tea Co., case (1),
whi ch decision came nuch later in point of time., The main
argunent on behal f of the appellants before us has been that
the provisions of the Act under which the appellants' were
sought to be taxed in respect of their motor vehicles plying
on the Nasirabad-Deoli or Kishangarh road contravened Art.
301 of the Constitution and were not saved by Art. 304 (b)
of the Constitution. W shall presently read the relevant
provision of the Act, but before we do so we nmay briefly
refer to one short point by way of clearing the ground for
the discussion which wll follow Article 305 of the
Constitution as it originally stood said that nothing in
Arts, 301 and 303 shall affect
(1) [21961] 1. S. C R 809.
501
the provisions of any existing | aw except in so far as the
President nay by order otherwi se provide. This article was
substituted by another article, some what wi der in scope, by
the Constitution (Fourth Amendnent) Act, 1955. The new
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article repeated the words of the old article in the first
part thereof and in the second part it said that nothing in
Art. 301 shall affect the operation of any |law nmade before
the commencenent of the Constitution (Fourth Amendnent) Act,
1955, in so far as it relates to, or prevent Parlianent or
the Legislature of a State frommaking any law relates to

any such matter as is referred to in sub-cl. (ii) of cl. (6)
of Art. 19 that sub-clause refers to the carrying on by the
State or by a corporation owned or controlled by the State,
of any trade, business, industry or service, whether to the
exclusion, conplete or partial, of citizens or otherw se.
The first part of Art. 305 does not apply in the present
cases because the expression "existing |aw' nmeans any | aw,
ordi nance, order, bye-law etc. passed or made before the
comencenment of the Constitution. The Act which we are
considering now in the present appeals was made in 1955,

i.e., after the ~comencenent-of the Constitution. The
second part of Art. 305 has al so no hearing on the questions
which 'we have to consider in these appeals. Article 305,

old or new,is, therefore, out of our way.
We now proceed to read the rel evant provisions of the Act.
The Act was made by the Raj pranukh of the State of Rajasthan
on April 1, 1951. The history of the constitution of the
United State of Rajasthan and the powers of the Rajpranukh
under the covenant ‘creating the State were stated in Thakur
Amar Singhji v. State of Rajasthan(l) at pp. 312 to 316 of
the report. Wth that history ,we are not concerned in the
present cases. The conpetence of the Rajpranukh to nake the
Act
(1) [21955] 2. S.C.R 303.
502
was chal |l enged in the H gh Court but was decided agai nst the
appel l ants. That point has not been agitated before us and
we nust proceed on the footing that the Act was validly made
by the Rajpranukh. Section 4 of the Act is the charging
section, the validity of which has been chall enged before us
on the ground that it violates the freedom of trade,
commerce and intercourse granted under Art. 301 of the
Constitution. It is, therefore, necessary to quote s. 4.
"4. lnmposition of tax.-(1) Save as otherw se
provi ded by this Act-_or by rules nmade
thereunder or by any other law for the tine
being in force, no notor vehicle shall be used
in any public place or kept for wuse in
Raj ast han unl ess the owner thereof has paid in
respect of it, a tax at the appropriate rate
specified in the Schedules to this Act wthin
the time allowed by section 5 and, save as
hereinafter specified, such tax . shall be
payabl e annually notw thstanding that t he
notor vehicle may fromtine to tinme . cease to
be used.
(2) An owner who keeps a motor vehicle of
which the certificate of fitness and the
certificate of registration are current,
shall, for the purposes of this Act be
presuned to keep such vehicle for use
(3) A person who keeps nore than ten notor
vehicles for use solely in the course of trade
and industry shall be entitled to a deduction
of ten per cent on the aggregate anount of tax
to which he is liable.
"4, Explanation.-The expression trade and
i ndustry" includes transport for hire,"
Sections 5 to 7 deal with (1) paynment of tax, (2) tax




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 88

payable on first liability to tax, and (3) refund of tax.
Wth these details we are not concerned here. Section 8
i nposes on the owner of every notor
503
vehicle an obligation to make a declaration every year in
respect of the notor vehicle in the prescribed form stating
the prescribed particulars etc.; it also inposes an
obligation on every owner to pay the tax which he is |liable
to pay in respect of the notor vehicle. This section is
also challenged as unconstitutional and it is obvious that
it is connected with s. 4. If s. 4 is unconstitutional, so
must be s. 8. Section 9 deals with the paynent of additiona
tax in circunmstances whi ch need not be stated here. Section
10 deals with the grant of receipt and token. Section 11
says
"11. Penalties wunder this Act . - whoever
contravenes any of the provisions of this Act
or~ of any rul e made thereunder shall on con-
viction be punishable with fine which my
extend to Rs. 100 and in the event of such
person havi ng been previously convicted of an
of fence under this Act or under any rule made
thereunder w'th fine which may extend to Rs.
200. "
Section 12 deals with the conpoundi ng of offences and s. 13
| ays down that when any person wi thout any reasonable cause
fails or refuses to pay the tax, the Taxation Oficer my
forward to the Collector of the ~district  concerned a
certificate over his signature specifying the anount of tax
due from such person and the Coll'ector shall recover the tax
as if it were an arrears of land revenue. Section 14
provi des for appeals to the Transport Conm ssioner. ' Section
16 lays down that the liability of a person to pay the tax
shall not be questioned or determ ned otherwise than as
provided in the act or in the rules nmade thereunder
Sections 17 to 21 deal with certain-ancillary matters and s.
22 enables the Governnment to nmake rules for <carrying into
ef fect the purpose of the Act. There are four Schedules to

the Act to which a nore detailed reference wll be nade
later. It is enough to state here that the
504

Schedul es divide motor vehicles into two parts Schedule |
deals with vehicles other than transport vehicles plying for
hire or reward; Schedule Il deals with transport vehicles of
two Kkinds transport vehicles and goods vehicles; Schedule
1l deals with goods vehicles registered outside Rajasthan
but wusing roads in Rajasthan; and Schedule IV deals wth
vehi cl es used for the carriage of goods in connection with a
trade or business carried on by the owner of the vehicle
under a private carrier’'s permt. Various rates of tax are
provided for various kinds of vehicles in these Schedul es.
The Hi gh Court has pointed out that Schedule | is concerned
with vehicles other than transport vehicles and is ‘mainly
concer ned with what woul d cone wi t hin the term
“,intercourse" in Art. 301 and the other Schedul es deal wth
what woul d cone within the term"trade and conmerce" in that
article. The result of reading s. 4 of Act wth the
Schedul es is that on one can use ox keep a notor vehicle in
Raj ast han wi t hout paying the appropriate tax for it and if
he does so he is made liable to the penalties inposed under
s. 11 of the Act. In brief, this appears to be the schene
of the Act.

Is this scheme in conflict with the freedom of trade,
commerce and intercourse wthin the territory of India
assured by Art. 301 and other connected articles in Part
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Xl of the Constitution ? That is the problembefore us.
It is necessary, therefore, toread at this stage the
relevant articles in Part XiIl of the Constitution. For

this purpose we nust read Arts. 301 to 304 as they stood at
the relevant tinme.
"301. Subject to the other provisions of this

Part, trade, comrer ce and i nt ercour se
throughout the territory of India shall be
free.

302. Parliament my by |aw inpose such
restrictions on the freedom of trade,

505

comerce or i ntercourse between one State and
another or within any part of the territory of
India as nmay be required in the public
i nterest.

303. © (1) Notwi thstanding anything in Articles
302, neither Parlianment nor the Legislature of
a State shall have power to make any |aw
giving, or authorising the giving of, any
preference to one State over another, or
maki ng, or authorising the making of, any
di scrimnation between one State and another
by virtue of any entry relating to trade and
conmmerce in any of the Lists in the Seventh
Schedul e.

(2) Nothing in clause (1) shall prevent
Parliament from meking any law giving or
aut hori sing the giving of, any preference or
maki ng, - or authorising the making of, any
discrimnation if it is declared by such |aw
that it is necessary to do so for the  purpose
of dealing with a situation arising from
scarcity of goods in-any part of the territory
of | ndia.

304. Notwithstanding-anything in Article 301

or Article 303, the/Legislature of a State nmay
| aw

(a) i npose on goods inported from other
St ates any tax to which sinilar goods

manuf actured or produced in that State are

subj ect, so, however, as not to discrimnate

bet ween goods so inported and goods SO

manuf act ured or produced; and

(b) i mpose such reasonabl e restrictions on

the freedom of trade, conmerce or intercourse

with or within that State as may be required

in the public interest

Provided that no Bill or amendnment for
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the purposes of clause (b) shall be introduced

or noved in the Legislature of a State wi thout

the previous sanction of the President".
Article 305 we have already stated is out of our  way.
Article 306, which was |ater repealed by the Constitution
(Seventh Anendrent) Act, 1956, is also not material for the
consi deration of the problembefore us. Article 307 is also
not naterial as it relates to the appointnment of an
appropriate authority for carrying out the purposes of Arts.
301 to 304.
The series of articles on the true scope and effect of which
the decision of the problembefore us depends were the
subject nmatter of consideration of this Court in the
Atiabari Tea Co. case (1), In that decision three views were
expressed and one of the questions nooted and argued before

by
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us is whether the principle of the majority decision in that
case requires reconsideration, or nodification in any
respect; or whether any of the other two views expressed
therein is the correct view. Another connected question is
that if the mpjority viewis the correct view, does the
principle wunderlying it apply to the facts of the present
cases It is, therefore, necessary to set out briefly the
facts of the Atiabari Tea Co. case (1) and the three views
expressed therein. The three appellants in that case were
tea companies, two of which carried on the trade of grow ng
tea in Assam and the other carried on its trade in

Jal paiguri in Wst Bengal. They carried their tea to
Calcutta in order that it mght be sold in the Calcutta
mar ket for honme consunption or export outside India. Tea

produced in Jal paiguri-had to pass through a few miles of
territory in Assam while the tea produced in Assamhad to
go all the way through Assamto reach Calcutta. Besides the
tea which was carried by rail, a substantial quantity had to
go by road or by inland water-ways and as such
(1) (1961) 1 S.C R 809.
507
becare liable to pay the tax leviable wunder the Assam
Taxation (on goods carried by Roads or Inland Waterways)
Act, 1954. That Act levied a tax on certain goods carried
by road or inland waterways in the State of Assam and the
validity of the levy of such a tax was in question in the
Atiabari Tea Co. case. (1). The principal ground of attack
was that the Assam Act violated the provisions of Art. 301
of the Constitution and was not saved by the provisions of
Art. 304(b). We may now summarise the views expressed in
that decision. First, as to the views of the | earned Chief
Justice: He expressed the view that taxation sinpliciter was
not within the terms of Art. 301 and a tax on novenent of
or passenger did not necessarily connote inpedinent or
restraint in the matter of trade and commerce. He draw a
di stinction between taxation as such for the purpose of
revenue on the One hand and taxation for the purpose of
maki ng discrimnation or giving preference on the / other
hand; the letter, he said, could be treated as inpedinment to
free trade and commerce. He expressed his final conclusion
in these words.
"Thus, on a fair construction of the pro-
Vi si ons of Par t X, the foll ow ng
propositions energe: (1) trade, conmerce, and
i ntercourse throughout the territory of India
are not absolutely free, but are subject to
certain powers of legislation by Parliament or
the Legislature of a State; (2) the freedom
declared by Art. 301 does not nean freedom
from taxation sinpliciter, but does nmean
freedom fromtaxati on which has the effect of
directly inpeding the free flow of | trade,
commerce and intercourse; (3) the freedom
envisaged in Art. 301 is subject to non-
di scrimnatory restrictions i nposed by
Parlianment in public interest (Art. 392); (4)
even di scrimnatory or
(1) [1961] 1.S.C R 809.
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preferential |egislation my be made by Par-
liament for the purpose of dealing with an
enmergency like a scarcity of goods in any part
of India (Art. 303(2)); (5) reasonabl e
restrictions may be inposed by the Legislature
of a State in the public interest (Art.
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304(b)); (6) non-discrimnatory taxes may be
i nposed by the Legislature of a State on goods
i mported fromanother State or other States,
if simlar taxes are inmposed on goods produced
of manufactured in that State (Art. 304(a);
and lastly (7) restrictions i mposed by
exi sting |aws have been continued, except in
so far as the President may by order otherwi se
direct(Art. 305)." (pp. 831-832.)
The mjority viewdiffered fromthat of the
| earned Chief Justice in that it did not
accept as correct the contention that tax |aws
were governed by the provisions of Part Xl I of
the Constitution only and were outside Part
X, The majority expressed the view that
when Art. 301 provided that trade shall be
free throughout the territory of India, it was
the novement or transport part of the trade
that nmust be free. The nmpjority said:
"It~ is a federal constitution which we are
interpreting, and so the inmpact of Art. 301
must be judged-accordingly. Besides, it is
not irrelevant to renenber in this connection
that the Article we are construing inmposes a
constitutional limtation on the power of the
Parlianment and the State Legislatures to |evy
taxes, and generally, but for such linitation
the power of taxation would be presurmed to be
for public good and would not be  subject to
judicial reviewor scrutiny. Thus considered
we think it would be reasonabl e and proper to
hold that restrictions freedomfromwhich is
509
guaranteed by Art. 301, would be such restric-
tions as directly and i mediately restrict or
impede the free flow or novenment of trade.
Taxes may and do anpunt to restrictions; but
it is only such taxes as directly and i nmedi a-
tely restrict trade that would fall - within the
purview of Art. 301. - The argument that al
taxes should be governed by Art. 301 whether
or not their inpact on tradeis imediate or
nedi ate, direct or renote, adopts, in our opi-
nion, an extreme approach which cannot  be
uphel d." (p. 860.)
The third view held by Shah, J., was that the
freedom contenplated was freedom of trade,
commerce and intercourse inill their varied
aspects inclusive of all activities  which
constitute commercial intercourse and not
nmerely restrictions on the novenment - aspect.
He said
"The guarantee of freedom of trade and
commerce is not addressed nerely agai nst

prohi bitions, conplete or partial; it i s
addressed to tariffs, |licensing, marketing
regul ations, price-control, nationalization

econom ¢ or social planning, discrimnatory
tariffs, conpul sory appropriation of goods,

freezing or stand-still orders and simlar
ot her i npedi nents operating directly and
i mediately on the freedom of conmer ci a
intercourse as well. Every sequence in the

series of operations which constitutes trade
or conmrerce is an act of trade or commerce and
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burdens or inpedinents inposed on any such
step are restrictions on the freedomof trade
conmerce and intercourse. What is guaranteed
is freedom in its wdest anplitude-freedom

from prohi bi ti on, control, bur den or
i npediment in conmercial intercourse."” (p.
874.)

So far we have set out the factual and |egal background
agai nst which the problem before us
510

has to be solved. W rnust now say a few words regardi ng the
hi storical background. It is necessary to do this,
because extensive references have been nade to Australian
and American decisions, Australian decisions with regard to
the interpretation of s. 92 of the Australian Constitution
and American decisions with regard to the Comrerce C ause of
the Anmerican Constitution. This Court pointed out in the
Atiabari Tea Co. case (1) that \it would not be always safe
to rely /'upon the American or Australian decisions in
interpreting the provisions of our Constitution. Val uabl e
as those decisions mght be in showing how the problem of
freedom of trade, commerce and intercourse was dealt with in

ot her f eder al constitutions, the provisions of our
Constitution nmust ‘be interpreted against the historica
backgr ound in which” our Constitution was made; the

background of problens which the Constitution nakers tried
to solve according to the genius of the Indian people whom
the Constitution-makers represented in the Consti tuent
Assenmbly. The first thing to be noticed in this connection
is that the Constitution-makers were not witing on a clean
slate. They had the Governnent of India Act. 1935, and they
al so had the adm nistrative set up which that Act envi saged.
India then consisted of various adnministrative units. known
as Provinces, each withits owm adninistrative set up
There were differences of |anguage, religion etc. Sone of
the Provinces were economcally nmore developed than the
ot hers. Even inside the same Province, there were under-
devel oped and highly devel oped areas fromthe point of view
of industries, communications etc.  The problemof economc
integration wth which the Constitution-makers were faced
was a problemw th nany facts. Two-questions,” however,
stood out,; one question was howto achieve a federal
economic and fiscal integration, so that economc policies
affecting the interests of India as a whole could be carried
out
(1) [1961] 1. s. C R 809.
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without putting an ever-increasincg strain onthe unity of
India, particularly in the context of a devel oping econony.
The second question was how to foster the devel opnent of
areas whi ch were under developed wi thout creating-too many
preferential or discrimnative barriers. Besi des the
Province, there were the Indian States al so known as ' Indian
India. After India attained political freedomin 1947 and
before the Constitution was adopted, the process of nerger
and integration of the Indian States with the rest of the
country had been acconplished so that when the Constitution
was first passed the territory of India consisted of Part A
States, which broadly stated, represented the Provinces in
British India, and Part B States which were nmade up of
I ndian States. There were trade barriers raised by the
Indian States in the exercise of their legislative powers
and the Constitution-nakers had to nake provisions wth
regard to those trade barriers as well. The evolution of a
federal structure or a quasi-federal structure necessarily
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i nvol ved, in the context of the conditions then prevailing,
a distribution of powers and a basic part of our Constitu-
tion relates to that distribution with the three legislative
lists in the Seventh Schedul e. The Constitution itself says

by Art. 1 that India is a Union of States and in
interpreting the Constitution one nust keep in view the
essenti al structure of a federal or guasi - f eder a

Constitution, nanely, that the units of the Union have also
certain powers as has the Union itself One of the grievances
made on behal f of the intervening States before us was that
the mjority viewin the Atiabari Tea Co. case(l) did not
give sufficient inportance to the power of the States wunder
the Indian Constitution to raise revenue by taxes under the
| egislative heads entrusted to them in interpreting the
series of articles relating to trade, conmer ce and
intercourse in Part Xl of the Constitution. |t has been
often stated that freedom of

(1) [2931] 1.S.C. R 809.
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inter-State  trade and commerce in a federation has been a
baf fling problemto constitutional experts in Australia, in
Anerica and in other federal constitutions. In evolving an

integrated policy onthis subject our Constitution-makers
seem to have kept i'n m nd three main considerations which
may be broadly stated thus: first, in the larger interests
of India there nust be free flow of trade, comerce and
intercourse, both inter-State and intra-State; second, the
regional interests 'nmust not be -ignored altogether; and
third, there nust be a power of intervention by the Union in
any case of crisis to deal wi th particular problens that may
arise in any part of India. As we shall presently show, al

these three considerations have played their part in the

series of articles which we have to consider in Part X I of
the Constitution. Therefore, in interpreting the relevant
articles in Part XIlIl we nmust have regard to the genera
schene of the Constitution of India with special reference
to Part |I|1l (Fundanental Rights), Part X@I (Fi nance
Property etc. containing Arts. 276 and 286) and their inter-
relation to Part XIIl in the context of a federal or ~quasi-

federal constitution in which the States have certain powers
i ncluding the power to raise revenues for their purposes by
taxation.

On behal f of the appellants it has been contended before us
that s. 4 of the Act read with the Schedul es constitutes a
direct and imediate restriction on the novenment  of trade
and conmerce wth and w thin Rajasthan inasmuch as notor
vehi cl es which carry passengers and goods within or through
Raj ast han have to pay the tax which, it is stated, inposes a
pecuni ary burden on a commercial activity and is, therefore,
hit by Art. 301 of the Constitution and is not saved by Art.
304(b) in as nuch as the proviso to Art. 304(b) -was not
conplied with nor was the Act assented to by the President
within the neaning of Art. 255 of the Constitution

513

Learned Counsel for the appellants has submtted before us
that the correct interpretation of the series of relevant
articles in Part XiIl of the Constitution is the one made by
Shah, J., in the Atiabari Tea Co. case(l). He has, however,
submitted that even on the interpretation accepted by the
majority of Judges in the Atiabari Tea Co. case(l) he is
entitled to succeed, because the relevant provisions of the
Act constitute a direct and imediate restriction on the
noverment part of trade, conmerce and intercourse. On behalf
of the respondents the argunment has proceeded on the footing
that taxation per so i.e. taxation for the purpose of
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rai sing revenue or for the nmmintenance of roads etc. is not
hit by Art. 301 and the inpugned provisions of the Act in
guestion did not <constitute an immediate or direct im
pedi ment on the novenent of trade and comerce i nasnuch as
the tax inmposed was a consolidated tax on the vehicle itself
though the quantumof the tax was fixed in sonme instances
with reference to the seating capacity or |oading capacity
etc The argunment is that in this respect the facts of the
present cases differ fromthe facts of the Atiabari Tea Co.
case(l); it is argued that in the latter the tax was on the
carriage of goods, whereas in the present cases the tax is a
consolidated tax on the vehicle itself, like a property tax,
and, therefore, it does not relate to the novenent part of
trade, comerce and intercourse, though it nmy have an
indirect effect on trade, and commerce by raising the tariff
or fare for passengers and goods. The |earned Counsel for
the respondents has in'this way tried to distinguish the
maj ority ~decision in-the Atiabari Tea Co. case(1l), but he
has nmainly arguedin favour of the view expressed by the
| earned. 'Chief Justice. On behalf of the interveners, sone
have supported the nmjority view wth or wi t hout
nodi fications and sonme the other two views. M. N C
Chatterjee appearing on behalf of the Union of India
supported the majority view, though the stand taken by the
Attorney

(1) [1961] 1. s. C /R 809.
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General on behalf of ‘the Union of India in the Atiabari Tea
Co. case(1l) was sonmewhat different.: M. Ranadeb Chaudhuri

appearing on behalf of one of the interveners (Ms. M A
Tulloch & Co.) has accepted the majority view with sone
nmodi fi cati ons. He has stated that Art. 301 relates to

novenent or carriage; he has called it the "channeling" of
trade and commerce. He has, however, tried to reconcile the
various provisions in Part Xl by suggesting that there are
two connected but independent subjects dealt with therein

one is freedom of novenent of (trade, and comerce and
in course (this, he has described, as "channeling" of trade,
conmerce and intercourse), and the second is protection from
discrimnation and preference which is not necessarily
connected with novenment but nay arise from subsidy etc.
These are the two i deas which, according to him inspired
the relevant series of articles in Part Xill. On behalf of
sone of the interveners the argunent has been that the
freedom declared under Art. 301 is not freedom from such
regul atory nmeasures as do not inpede trade, commerce and
intercourse but rather facilitate such trade, comrerce and
intercourse, e.g. traffic regulations for saf eguar di ng
public health, such as, prohibiting the sale of " adul terated
food etc. This view suggests that in the matter of
taxation, such taxes are conpensatory in nature; - nanely,
those levied for the nmai ntenance of roads on which traffic,
is to nmove, do not cone within the restrictions freedomfrom
which is contenplated by Art. 301. This is the view which
M. Sikri, Advocate-Ceneral of Punjab, has mainly contended

for. M, Seervai appearing on behalf of the State of
Maharashtra and sone other States has contended that Part
Xl of the Constitution is confined to such action

| egi sl ative or executive, as is taken in relation to any of
the entries relating to trade and commerce in any of the
lists in the Seventh Schedule, nanely, entries relating to
41 and 42 in list

(1) [1964] 1. s. C R 809.
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I, entry 26 of list Il, and entry 33 of list |III. The
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expression "throughout the territory of India" occurring in
Art. 301 has reference, according to this view, to space
rather than to novenent. According to M. Seervai the node
of approach should be to consider (i) the position of the
States in the Indian Constitution with plenary powers in
their respective fields; (ii) the historical background of
s. 297 of the Governnent of India Act, 1935; (iii) the
decisions of the Australian cases upto 1950 when the
Constitution of India was nade; and (iv) Part Xl Il of the
Constitution as conpared and contrasted with Part 111 and
Part XlI| thereof. As to taxation, his contention is that it
does not come wthin Part X1l except to the extent
nmentioned in Art. 304(a). - M. Lalnarain Sinha appearing for
the State of Bihar has supported the view of the |[earned
Chief Justice in Atiabari Tea Co. case(l) though the reasons
given by himare sonewhat different. H s argunent has been
that Art. 301 secures for trade, commerce and intercourse
t hroughout, the territory of India a qualified freedom from
restrictions based on geographical classifications only; the
freedom ‘thus secured is inregard to barriers (in the
geogr aphi cal sense) inpeding trade, comerce and intercourse
between one State and anot her or between one territory and
another within or without the sane State, and al so agai nst
territorial discrimnations in respect of trade, comerce
and intercourse either inter-State or /intra-state. Wth
regard to taxation, his contention is that taxes (nmeant for
rai sing revenue only and called fiscal taxes) do not operate
as inter-State or inter-territorial barriers nor involve any
territorial discrimnations, and they do not' come wthin
Part XIll. M. D. Sahu appearing for the State of Oissa
argued that the freedomgranted by Art. 301 was confined to
(i) inter-State barriers, and (ii) custons-barriers which at
one tinme existed between the |Indian States and adjacent

(1) [1961] 1 S.C. R 809.
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British Indian territory. According to him the intraState
aspect of the freedom assured by Art. 301 was confined to
old custons-barriers only which sone of the Indian States
whi ch have now nerged in particular States of the /Indian
Republic had earlier inposed. M. C._ B. Agarwala appearing
for the State of Utar Pradesh argued that the subject
matter of Art. 301 was trade, comerce and intercourse,
nanely the entries relating to trade and comerce in _any of
the lists in the Seventh Schedule ; but the restrictions
fromwhich freedom was granted m ght cone fromany direction
; they might conme fromlegislative or executive action
relating to other entries also.

We have tried to summari se above the various 'stand points
and views which were canvassed before us and we  shall  now
proceed to consider which, according to us, is the correct
interpretation of the relevant articles in Part Xl Il of the
Consti tution. We may first take the w dest view, the view
expressed by Shah, J., in the Atiabari Tea Co. case(l) a
vi ew which has been supported by the appellants and one  or
two of the interveners before us. This view, we apprehend,
is based on a purely textual interpretation of the relevant
articles in part Xlll of the Constitution and this textua

interpretation proceeds in the following way. Article 301
which is in general terns and is nade subject to the other

provisions of Part XIIl inposes a general limtation on the
exercise of legislative power, whether by the Union or the
States, under any of the topics-taxation topics as well as

other topics-enunerated in the three lists of the Seventh
Schedul e, in order to nake certain that "trade, commerce and
i ntercourse thought the territory of India shall be free"
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Having placed a general limtation on the exercise of
| egi sl ative powers by Parlianent and the State Legi sl atures,
Art. 302 relaxes that restriction in favour of Parlianent by
provi di ng t hat

(1) [1961] 1. S. C. R 809.
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authority "may by Ilaw inpose such restrictions on the
freedom of trade, commerce or intercourse between one State
and another or within any part the territory of India as may
be required in the public interest". Having relaxed the
restriction in respect of Parliament under Art. 302, a
restriction is put upon the relaxation by Art. 303(1) to the
effect that Parliament shall not have the power to nake any
law giving any preference to any one State over another or
di scrimnating between one State and another by virtue of
any entry relating to trade and cormerce in lists | and 111
of the Seventh Schedule. Article 303(1) which places a ban
on Parlianment against the giving of preferences to one State
over another ~ or of discrimnating between one State and
anot her, ' al'so provides that the sanme kind of ban should be
pl aced upon the State Legislature also |egislating by virtue
of any entry relating to trade and comerce in lists Il and
1l of the Seventh Schedule. Article 303 (2) again carves
out an exception to the restriction placed by Art. 303(1) on
the powers of Parlianment, by providing that nothing in Art.
303(1) shall prevent Parlianent from naking any |aw giving
preference to one State over another  or - discrimnating
between one State and another, if it is necessary to do so
for the purpose of dealing with a situation arising from
scarcity of goods in any part of the territory of India.
This exception applies only to Parlianent and not. to the
State Legislatures. Article 304 conprises two clauses and
each clause operates as a proviso to Arts. 301 and 303.
Clause (a) of that article provides that the Legislature of
a State may "inpose on goods inported fromother States any
tax to which simlar goods manufactured or produced in that
State are subject, so, however, as not to discrimnate
between goods so inported and goods so nanufactured or
produced." This clause, therefore, permts the | evy on goods
i mported from
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sister States any tax which simlar goods —manufactured or
produced in that State are subject to under its taxing | aws.
In other words, goods inmported fromsister States are pl aced
on a par with sinmilar goods nmanufactured or-produced inside
the State in regard to State taxation wthin the State
allocated field. Thus the States in India have full power
of inposing what in American State legislationis called the
use tax, gross receipts tax etc., not to speak of the
fam liar property tax, subject only to the condition that
such tax is inposed on all goods of the sane kind" produced
or manufactured in the taxing State, although such taxation
is undoubtedly calculated to fetter interState trade and
conmer ce. As was observed by Patinjali Sastri, CJ., in
State of Bombay v. United Motors(1l) the comercial unity  of
India is made to give way before the State power of inposing
"any’ non-discrimnatory tax on goods inported from sister
St at es. Now cl. (b) of Art. 301 provi des t hat
notwi t hstanding anything in Art. 301 or Art. 303, the
Legislature of a State may by |aw i mpose such reasonable
restrictions on the freedom of trade, commer ce or
intercourse with or within that State as may be required in
the public interest. The proviso to el. (b) says that no
bill or amendnent for the purpose of «c¢l. (b) shall be
introduced or noved in the Legislature of a State wthout
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the previous sanction of the President. This provision
appears to be the State analog to the Union Parlianent’s
authority defined by Art. 302, in spite of the om ssion of
the word "reasonable’ before the word restrictions’ in the
latter article. Leaving aside the prerequisite of previous
Presidential sanction for the validity of State |egislation
under cl. (b) provided in the proviso thereto, there are two
i mportant differences between Art. 302 and Art. 301(b) which
require special mention. The first is that while the power
of Parlianment under

(1) [21953] S.C.R 1069.
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Art. 302 is subject to the prohibition of preferences and
di scrimnations decreed by Art. 303(1) unless Parlianent
nakes the declaration contained in Art. 303(2), the State’'s
power contained in Art. 304(b) is nmade expressly free from
the prohibition contained in Art. 303(1), because the open-
ing words of Art: 304 contain a non obstante clause both to
Art. 301 and Art. 303. The second difference springs from
t he fact that” while Parlianent’s power to i mpose
restrictions under Art. 302 upon freedom of comerce in the
public interest is not subject to the requirenent of
r easonabl eness, the power of the States to i mpose
restrictions on the freedomof comrerce in the public
interest under Art. 304 is subject to the condition that
they are reasonabl e.

On the basis of the aforesaid textual construction, which is
perhaps correct so far as it goes, the view expressed is
that the freedom granted by Art. 301 is of the w dest
anplitude and is subject only to such restrictions as are
contained in the succeeding articles in Part Xl I1.  But even
in t he mat t er of textual construction t here are
difficulties. One of the difficulties which was adverted to
during the Constituent Assenbly debates related to the
somewhat i ndiscrimnate or  _inappropriate use of t he
expressions "subject to" and ""notwi thstanding” in the
articles in question. Article 302, as we have seen, makes a
relaxation in favour of Parliament. Article 303 /again
i mposes a restriction on that relaxation "notwi thstanding
anything in Article 302 but Art.. 303 relates both to
Parliament and the State Legi slature, though Art. 302 nakes
no relaxation in favour of the State Legislature. The  non
obst ante clause in Art. 303 is, therefore, sonmewhat
i nappropri ate. Clause (2) of Art. 303 carves out  an
exception fromthe restriction inmposed on Parlianment by cl
(1) of Art. 303. But again cl. (2) relates only to
Parliament and not to the State Legislature even though cl
(1) relates to both. Article 304
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again begins with a non obstante clause nentioning both Art.
301 and Art. 303, though Art. 304 relates only to the
Legislature of a State. Article 303 relates to both the
State Legi slature and Parlianent and again the non obstante
clause in Art. 304 is sonewhat inappropriate. The fact  of
the matter is that there is such a m x up of exception upon
exception in the series of articles in JPart XIIl that a
purely textual interpretation may not disclose the true
intendment of the articles. This does not mean that the
text of the articles, the words used therein, should be
i gnor ed. Indeed, the text of the articles is a vita
consideration in interpreting them but we nust at the sane
time remenber that we are dealing with the Constitution of a
country and the inter-connection of the different parts of
the constitution form ng part of an integrated whole nust
not be lost sight of. Even textually, we must ascertain the
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true neaning of the word "free’ occurring in Art. 301. From
what burdens or restrictions is the freedomassured ? This
is a question of vital inportance even in the matter of
construction. Ins. 92 of the Australian Constitution the
expression used was 'absolutely free’ and repeatedly the
guesti on was posed as to what this freedomneant. W do not
propose to recite the sonewhat checkered history of the
Australian decisions in respect of which Lord Porter, after
a review of the earlier cases, said in Comonwealth of
Australia v. Bank of New South Wales (1) that in the
"l abyrinth of cases decided under s. 92 there was no gol den
thread.”" What is nore inportant for our purpose is that he
expressed the view that two general propositions stood out
from the decisions: (i) that regulation of trade, comerce
and intercourse anong the States is conpatible with its
absolute freedom and (ii) that s. 92 of the Australian
Constitution is violated only when a |egislative or

(1) [21950] A.C. 235,
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executive act operates to restrict such trade, comrerce and
intercourse directly and  imediately as distinct from
creating sone indirect or inconsequential inpedinent which
may fairly be regarded as renote. Lord Porter adnitted
"that in the application of these general propositions, in
det erm ni ng whet her anenactnent is regulatory or sonething
nore or, whether a restriction is direct or only renote or
i ncidental, there cannot fail to be differences of opinion."
It seens clear, ‘however, that since "the conception of
freedom of trade, conmerce and intercourse in a conmunity
regul ated by | aw presupposes sone degree of restriction upon

the individual", that freedommnust necessarily be ‘delimted
by considerations of social orderliness. In one of the
earlier Australian decisions (Duncan v. The State of

Queensland) (1), Giffith, CJ., said
"*But the word "free" does not nean extra
| egem any nore than freedom neans anarchy.
We boast of being an absolutely free people,
but that does not nean that we are not subject
to law'. (p. 573)
As the | anguage enployed in Art. 301 runs unqualified the
Court, bearing in mnd the fact that provision has to be
appl i ed in the working of an orderly soci ety, has
necessarily to add certain qualifications subject to~ which
al one that freedom nay be exercised. This point -has been
very lucidly discussed in the dissenting opinion which
Fullagar, J., wote in Mc Carter v. Brodie (2), an- opinion

which was substantially approved by the Privy Council in
Hughes and Vale Proprietary Ltd. v. State of New South \Wal es
(3). The | earned Judge gave several exanples to show the

di stinction between what was nerely pernmitted regul ati on and
what true interference with freedom of trade and “conmerce.
He pointed out that in the matter of notor vehicles

(1) [1916] 22 C.L.R 556 (2) [1950] 80 C.L.R 432.

(3) [1955] A.C. 241.
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nost countries have legislation which requires the notor
vehicl e to be registered and a fee to be paid on
regi stration. Every nmotor vehicle nmust carry lanps of a
specified kind in front and at the rear and in the hours of
dar kness these lanps nmust be alight if the vehicle is being
driven on the road, every notor vehicle nust carry a warning
device, such as a horn; it rmust not be driven at a speed or
in a manner which is dangerous to the public. In certain
localities a motor vehicle nmust not be driven at nore than a
certain speed. The weight of the | oad which may be carried
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on a notor vehicle on a public highway is limted. Such
exanples may be multiplied indefinitely. Nobody doubts that
the application of rules Iike the above does not really
affect the freedom of trade and comerce; on the contrary
they facilitate the free flow of trade and comrerce. the
reason is that these rules cannot fairly be said to i nmpose a
burden on a trader or deter himfromtrading: it would be
absurd, for exanple, to suggest that freedomof trade is
i mpaired or hindered by laws which require a notor vehicle
to keep to the left of the road and not drive in a manner
dangerous to the public. |If the word "free’ in Art. 301
means ’'freedomto do whatever one wants to do, then chaos
may be the result; for exanple, one owner of a notor vehicle
may wish to drive on the left of the road while another nay

wish to drive on the right of the road. |If they come from
opposite directions,” therewill be an inevitable clash.
Anot her cl ass of exanples relates to naking a charge for the
use of ‘trading facilities, 'such as, roads, bri dges,

aerodrones etc. The collection of a toll or a tax for the
use of aroad or for the use of a bridge or for the use of
an aerodrone i-s no barrier-or burden-or deterrent to traders
who, in their absence, may have to take a longer or |Iless
conveni ent or nore expensive route. such conpensatory taxes
are no hindrance to anybody’s freedom so | ong as they remain
reasonabl e; but they could of course be converted into a

hi ndrance to the freedomof trade. |If the
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authorities concerned really wanted  to hanper anybody’s
trade, they could easily raise the amount of tax or toll to

an amount whi ch woul d be prohibitive or deterrent or create
ot her inpedi nents which instead of facilitating trade and
conmerce would hanmper them It is here that the contrast,
between ’'freedom (Art. 301) and restrictions’ (Arts. 302
and 304) clearly appears: that which in reality facilitates
trade and comerce is not a restriction, and that which in
reality hanpers or burdens trade and conmerce is a
restriction. It is the reality or substance of the nmatter
that has to be determined. It is not possible a priori to
draw a dividing |line between that which would really  be a
charge for a facility provided and that which would really
be a deterrent to a trade; but the distinction: if it has to
be drawn, is real and clear. For the tax to becone a
prohibited tax it has to be a direct tax the effect of which
is to hinder the novenent part of trade. So long as a tax
remai ns conpensatory or regulatory it cannot operate “as a
hi ndr ance.

The nost serious objection to the w dest view canvassed
before us is that it ignores altogether ‘that in_ the
conception of freedom of trade, commerce and intercourse in
a community regul ated by | aw freedom nust be understood in
the context of the working of an orderly society. The
wi dest view proceeds on the footing that Art. 301 inposes a
general restriction on legislative power and grants a
freedom of trade, commerce and intercourse in all its series
of operations, fromall barriers, from all restrictions,
from all regulation, and the only qualification that is to
be found in the article is the opening clause, nanely,

subject to the other provisions of Part XiII. This in
actual practice wll nean that if the State Legislature
wi shes to control or regulate trade, conmer ce and
intercourse in such a way as to facilitate its free
noverment, it nust yet proceed to nake a |aw under Art.
304(b) and

524

no such bill can be introduced or noved in the Legislature
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of a State without the previous sanction of the President.
The practical effect would be to stop or delay effective

| egislation which my be urgently necessary. Take, for
exanpl e, a case where in the interests of public health, it
is necessary to introduce wurgently |legislation stopping
trade in goods which are deleterious to health, 1like the
trade in diseased potatoes in Australia. If the State
Legi slature wi shes to introduce such a bill, it nmnust have

the sanction of the President. Even such |egislation as
i mposes traffic regulations would require the sanction of
the President. Such an interpretation would, in our
opi nion, seriously affect the |egislative power of the State
Legi sl atures which power has been held to be plenary wth
regard to subjects in list 11. The States nust also have
revenue to carry out their admnistration and there are

several itenms relating tothe inposition of taxes in |Iist
11. The Constitution-makers nmust have intended that under
those itens the States will be entitled to raise revenue for
their 'own purposes. |If the widest viewis accepted, then

there would be for all practical purposes, an end of State
aut onony —even within the fields allotted to themunder the
di stribution of powers envisaged by our Constitution. An
examnation of the entries in the lists of the Seventh
Schedule to the Constitution would show that there are a
| arge nunber of entries in the State list (list Il) and the
Concurrent list (list Il1l) under which a State Legislature
has power to nake |laws. Under sonme of these entries the
State Legislature may inmpose different kinds of taxes and
duties, such as property tax,, sales tax, excise duty etc.,
and legislation in respect of any one of these items, my

have an indirect effect on trade and comerce. Even |aws
other than taxation |aws, nade under different entries in
the lists referred to above, may indirectly or ‘renotely
affect trade and commerce. |If it be held that every I|aw
made by
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the Legislature of a State which has repercussion on
tariffs, licensing narketing regulations, price-contro

etc., must have the previous sanction of the President, then
the Constitution in so far as it gives plenary power to the
States and State Legislatures in the fields allocated to
them would be nmeaningless. In our view the concept of
freedom of trade, comrerce and intercourse postulated by
Art. 301 nust be understood in the context of an orderly
society and as part of a Constitution which envisages a
di stribution of powers between the States and the Union, and
if so understood, the concept nust recognise the need and
the legitimcy of some degree of regulatory control, whether
by the Union or the States: this is irrespective of the
restrictions inposed by the other articles in Part X Il of
the Constitution. W are, therefore, unable to accept the
wi dest view as the correct interpretation of the relevant

articles in Part X Il of the Constitution.

We proceed now to deal with another interpretation of the
rel evant provisions in Part XlIl : this interpretation nmay
be characterised as the narrow interpretation. According to
this interpretation taxing laws are governed by t he
provisions of Part Xl| of the Constitution and except Art.
304(a) none of the other provisions of Part XIll extend to
taxing laws. An additional argunent is that the provisions
of Part XIIl apply only to such legislation as is nade under

entries in the Seventh Schedule which deal wth trade,
conmerce and intercourse. According to this argunent entry
42 in list 1, which refers to inter. State trade and
commerce, entry 26 in list Il which deals with trade and
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commerce within the State subject to the provisions of entry

33 inlist Ill, and entry 33 in list Il which deals wth
trade and comerce as specified therein, are the only
entries | egi sl ation relating to which attracts t he
provisions of Part XIl1l, and |legislation on other topics is
not affected by these provisions. |n support argunent

526

assi stance has been sought fromthe heading of Part XIIl and
from the use of the expression "subject to" in Art.301. It
has been pointed out that the title of Part XlIl is trade,
commerce and an intercourse ; intercourse, it is stated,
means commercial intercourse there being no separate
legislative entry in any of the three list relating to

i ntercourse and the word throughout’ has reference to space
rather than to novenment. The expression ,subject to it is
st at ed, means conditional upon’, thus connecting the
provisions of Art. 303 with the provisions of Art. 301.
Article 303 specifically uses the expression "by virtue of
any entry relating to trade and commerce in any of the lists
in the Seventh Schedule."” It is argued that by reason of the
connection_ between Art. 301 and Art. 303, the words "by
virtue of any entry relating to trade and conmmerce etc."
must be read into Art. 301 also so that Art. 301 will then
be construed as a fetter on the commerce power i. e., the
power given to the Legislature to nake |I'aws under entries
relating to trade and commerce only. As to taxation being
out of the provisions of Part XIIL~ of the Constitution
except for Art. 304(a), the argunent is that we rmust |ook to
the historical background of s. 297 of the Governnment of
India Act, 1935, and Arts. 274, 276 and 285 to0 288 in Part
XIl  of the Constitution. It-is pointed out that the power
to tax is an incident of sovereigntyand it is  divided
between the Union and the States under the Constitution ;
Part XIl of the Constitution deals with several aspects of
taxation and all the restrictions on the power to tax are
cont ai ned in Par t Xl whi ch, accordi ng to this
interpretation, is self contained. Therefore, so it is
argued, the freedom guaranteed by Art.301 does ‘not/ nean
freedom fromtaxation, because taxation is not arestriction
within the neaning of the relevant articles in Part X1l
527

It would appear fromwhat we have stated above that this
interpretation consists of two nmain parts : one part is that
taxation sinpliciter is not within the terns of Art. 301 and
the second part is that Art. 301 nust take colour from the
provisions of Art. 303 which, it is said, isrestricted to
legislation wth respect to entries relating to trade and
commerce in any of the lists in the Seventh Schedule, In
Atiabari Tea Co. Case ( 1) this Court deal. wth the
correctness or otherwise of this narrow interpretation and
by the mmjority decision held against it. The  -majority
judgenent in the Atiabari Tea Co. Case (1) deals, with the
argunents advanced in support of the interpretation in
detail and as we are substantially in agreement with the
reasons given in that judgnent, we do not think that —any
useful purpose would be served by repeating them It is
enough to point out that though the power of levying tax is
essentially for the very existence of government, its
exerci se may be controlled by constitutional provisions made
in that behalf. It cannot be laid down as a genera
proposition that the power to tax is outside the purview of
any constitutional limtations. W have carefully exam ned
the provisions in Part Xl of the Constitution and are
unable to agree that those provisions exhaust all the
[imtations on the power to inpose a tax. The effect of
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Art. 265 was considered in the majority decision and it was
poi nt ed out that the power of taxation under our
Constitution was subject to the condition that no tax shal
be I evied or collected except by authority of |aw. Article
245 which deals with the extent of |aws nade by Parlianent
and by the Legislatures of States expressly states that the
power of Parliament and of the State Legislatures to make
laws is ‘subject to the provisions of this Constitution."
The expr essi on "subject to the provisions of this
Constitution" is surely wide enough to take in

(1) [1961] 1. S. C R 809.
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the provisions of both Part XII and Part XliIl. 1In view of
the provisions of Art, 245, we find it difficult to accept
the argument that the restrictions in Part X Il of the
Constitution do not- apply to taxation | aws. As to the

argunent that Art. 301 rnust take colour fromArt. 303, we
are unable to accept as correct the argument that the
provisions of Art. 303 nust delimt the general terns of
Art. 301. It seens to us-that so far as Parliament is
concerned, Art. 303(1) carves out an exception from the
rel axation given in favour of Parlianment by Art. 302 ;
the relaxation given by Art: 302 is itself in the nature of
an exception to the general ternms of Art. 301. It would be
against the ordinary canons of construction to treat an
exception or proviso as having such a repercussion on the
interpretation of the main enactment so as to exclude from
it by inplication what clearly falls within its express
terms.
After carefully considering the argunments advanced before us
we have come to the conclusion that the narrow
interpretati on canvassed for on behalf of the majority of
the State cannot be accepted, nanely, that the relevant
articles in Part X1l apply only to legislation in ' respect
of the entries relating to trade and conmerce in any of the
lists of the Seventh Schedule. But we nust advert here to
one exception which we have already indicated in an/ earlier
part of this judgnent. Such regulatory neasures as do not
i npede the freedom of trade, commerce and intercourse and
conpensatory taxes for the use of trading facilities are not
hit by the freedom declared by Art. 301. They are excl uded
from the purview of the provisions of Part— XiIl of ~the
Constitution for the sinple reason that they do not ~hanper
trade, conmmerce and intercourse but rather facilitate them
Thi s di sposes of two of the main interpretations which  have
been canvassed before us. W
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accept neither the widest interpretation nor (the narrow
interpretation for the reasons which we have al r eady

i ndi cat ed. It remains nowto consider some of the /other
interpretations which have been canvassed before “us. M.
Lal narain Sinha has in substance contended that Art. 301 is
restricted to freedom from geographi cal barriers only ; M

D. Sahu has contended that Art. 301 is confined to (i)
interstate barriers, and (ii) custons-barriers which at one
time existed between the Indian States and the adjacent
British Indian territory. In our opinion both these
interpretations proceed on a sonewhat narrow basis and are
not justified by the general words used in Art. 301 and the
other relevant articles in Part XlIl of the Constitution

In our opinion the anbit of the relevant articles in Part
X1l is wider than what these interpretations assune it to
be. Wiile on this point it may be advisable to refer to the
contrast between Art. 19 in Part 1l and Art. 301 in Part
X1l of the Constitution. Article 19 guarantees to al
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citizens certain rights which are conpendiously stated to be
the right to freedom; two such rights are (i) to nopve
freely throughout the territory of India and (ii) to carry
on any occupation, trade or business. The right to nove
freely throughout the territory of India is subject to
reasonable restrictions in the interests of the genera

public or for the protection of any scheduled tribe. The
right to carry on any occupation, trade or business is
subject to reasonable restrictions in the interests of the
general public and in particular to any lawrelating to the
carrying on by the State, of any trade, business etc.,

whether to the exclusion, conplete or partial, of citizens
or otherwise. The first contrast between Art. 19 and Art.

301 is that Art. 19 guarantees the right to freedom to a
citizen whereas freedomgranted by Art. 301 is not confined
to citizens. Another distinction which has been drawn is
that Art. 19 |looksat the right-fromthe
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poi nt ' of 'view of an individual, whereas Art. 301 |ooks at
the matter fromthe point of freedom of the general volune
of trade, commerce and intercourse. - W do not think that
this distinction, if any such-distinction at all exists, is
material in the present cases, because an individual trade
may conpl ain of a violation of his freedom guaranteed under
Art. 19(1)(g) and he nay also conmplain. if the freedom

assured by Art. 301 has been violated. In a particular set
of circunmstances the two freedons need not be the same or
need not coal esce. 'In some of the Australian decisions a

di stinction was sought to be drawn between the free flow of
the sanme volunme of inter-State trade and the individual’'s
right to carry on his trade in nore than one State and it
was argued that s. 92 of the Australian Constitution related
to the free flow of the volume of trade -as distinguished
from an individual’s right to carry on his trade. Such a
di stinction was negatived and the Privy Council pointed out
that the redoubtable M. James who fought nmany a battle for
the freedom of his trade and occupation was after all an
i ndi vidual. Another aspect of this contrast between Art. 19
and Art. 301 of the Constitution which has been adverted to
before us is this; it has been argued that if a | aw. i nposing
a restriction on the right of a citizen to carry on his
trade or business is justified under el. (6) of Art. 19 as
being in the interests of the general public, that |aw
cannot again be inpeached as being violative of Art. 301;
otherwise, so it is argued, the Constitution will be taking
away by Art. 301 what it has granted by cl. (6) of Art. 19.
The argunent is that trade or business must be such as a
person is entitled to carry on before be can conplain of any

i npedinent to the freedom of that trade or business. Thi s
is an aspect of the problemwhich nay require a nore
detail ed and careful exami nation in an appropriate-case. |If
we
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across geographical barriers. W are for this reason unable
to accept M. Sinha's contention. M. Ranadeb Chaudhuri
appearing on behalf of one of the interveners accepted the
majority view that Art. 301 was ai ned at the novenent aspect
of trade, commerce and intercourse; this lie called the
"channel ling". of trade, conmerce and intercourse. But he
rai sed the question of subsidy and said that Art. 303 which
related to discrimnation and preference also ained at the
m schief of subsidy which might be given to a State by way
of preference or discrinmnation; that mschief, he said,
woul d come within Art. 303 even if it did not relate to the
noverent aspect of trade and conmerce. W are not concerned
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in the present cases with the question of subsidy and need
not, therefore, <consider the argument of M. Ranadeb

Chaudhuri with regard to it.
As to the word ,intercourse" there bar, also been some
argunent before us. On behalf of sone of the States it has
been contended that the word ,intercourse’ in the context in
which it occurs in Art. 301 neans commercial intercourse
On behalf of the appellants it hat; been argued that the
word ,intercourse’ takes in not nerely trade and conmmerce in
the strict sense, but also activities, such as, novenent of
persons for the purpose of friendly association wth one
anot her, tel ephonic comruni cations etc. For the purpose of
the cases which we are considering nothing very nmuch turns
upon whether we take the word intercourse’ in a wi de sense
or in a narrow sense. Even taking the word ,intercourse’ in
a wide sense, the questionwll still be what does the word
,free’ mean? Does it mean free fromall regulation which is
necessary  for an orderly society? W have already stated
that the word "free’ in Art. 301 cannot be given that w de
nmeani ng.
W have, therefore, come to the conclusion that neither the
wi dest interpretation nor the narrow
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interpretations canvassed before us are acceptable. The
interpretation which “was accepted by the majority in the
Atiabari Tea Co. case (1) is correct, but subject to this
clarification. Regul atory neasures-or neasures inposing
conpensatory taxes for the s use of trading facilities do
not come within the purview of the restrictions contenpl ated
by Art. 301 and such measures need not conmply with the
requirenents of the proviso to Art. 304(b) of the
Constitution.
Now the question is, do the relevant provisions of the Act
read with the Schedules fall within what we have called
permitted regulation which does not really or materially
affect freedom of trade, conmerce and intercourse; or do the
taxes inposed by the relevant provisions of the Act read
with the Schedul es cone within the category of conpensatory
taxes which are no hindrance to freedom of trade, comerce
and intercourse, being taxes for. the use of tradi ng
facilities in the shape of roads, bridges, etc. In _an
earlier part of this judgment we have quoted s. 4 which is
the charging section. That section nakes it quite  clear
that the tax is inposed on a notor vehicle which shall  be
used in any public place or kept for use in Rajasthan; the
tax is to be at appropriate rates specified in the Schedul es
to the Act and save as specified in the Act the tax shall be
payabl e annual |y notwi t hstandi ng that the notor vehicle my,
from tine to tinme, cease to be used. Section 7 says in
effect that if the notor vehicle in respect of which' such
tax has been paid has not been used for a continuous period

of not less than three nonths, then the owner shall be
entitled to a refund of an ambunt equal to 1/12 of the
annual rate of the tax paid. It appears fromthe Schedul es

that a vehicle other than a transport vehicle is charged
with a consolidated tax, according as the motor vehicle is
fitted with pneumatic tyres or not. The rate of tax varies

(1) [1961] 1. s. C R 809.
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according to the nature of the vehicle, whether it is a
notor cycle, or a notor tricycle drawing a tractor, or a
side car etc. Schedule If relates to transport vehicles
with again are classified into various categories, those
fitted with pneumatic tyres and those not so fitted, notor
vehicles plying for conveyance of passengers and |ight
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per sonal | uggage goods vehicles plying under public
carrier’'s permt etc. The quantumof tax fixed with regard
to the seating capacity in some cases and | oading capacity
in other cases. The tax on some goods vehicles is fixed per
day or per annum Schedule Ill relates the goods vehicles
only. A classification is again nmade between different
classes of goods vehicles fitted with pneumatic tyres,
conveying a trailer etc. The tax fixed is a tax for use per
day. Schedule IV deals with vehicles plying with a private
carrier’s permt. Here again a classificationis made of
vehicles fitted with pneumatic tyres, with a general permt
for use in Rajasthan and those with a permt for |ying
within the limts of one region only. The tax varies
according to the | oadi ng capacity etc.
An examni nation of these provisions indicates clearly enough
that the taxes inposed are really taxes on notor vehicles
which use the roads in Rajasthan or are kept for wuse
therein, either throughout the whole area or parts of it.
The tax is payable by all owners of notor vehicles, traders
or otherwise. |In dealing with the question whether these
t axes were reasonable restrictions on the ri ght of
i ndividuals to nove freely throughout the territory of India
etc. the Hi gh Court said:
"In this connection, it is well to remenber
that ‘'the State maintains old roads, and nakes
new ones, and these roads are at the disposa
of those who use notor vehicles either for
private purposes or for trade or conmerce.

This ‘naturally costs the State. It has,
therefore, to find funds for naking
535

new roads and mai ntenance of those ‘that are
already in existence. ~These funds can only
the raised through taxation, and if the  State
taxes the users of notor vehicles in order to
make and maintain roads, it can hardly be said
t hat the State is putting unr easonabl e
restrictions on the individuals' right to nove
freely throughout the territory of India, or
to practice any profession or to carry on any
occupation, trade or business. W have | ooked
into figures of incone and expenditure in-this
connection of the Rajasthan State to judge
whet her this taxation is reasonable. We- find
that in 1952-53 income from notor vehicles
taxation under the Act was in nei ghbourhood of
34 lakhs. In that very year, the expenditure
on new roads and nmai ntenance of old roads. was
i n the nei ghbourhood of 60 |akhs. In 1954-55,
the estimted incone fromthe tax was 35
| akhs, while the estinmated expenditure was
over 65 | akhs. It is obvious from! these
figures that the State is charging from the
users of motor vehicles something in the
nei ghbour hood of 50%of the cost it has to
i ncur in nmaintaining and maki ng roads."
The High Court further pointed out that in the case of
private motor cars the tax was Rs. 12 per seat and for an
ordinary five-seater car, it came to Rs. 60 per year. On
payment of this amount the owner of the nmotor vehicle could
use the car anywhere in Rajasthan and the roads were open to

hi m In the case of a goods vehicle, the tax was Rs. 2000
per year for a goods vehicle with a | oad capacity of over
five tons i.e. over 135 nmaunds. Assuming that such a

vehicl e coul d be reasonably used for 200 days in a year, the
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tax amounted to Rs. 10 per day for about 140 naunds of goods

carried over any length of the road in Rajasthan. Thi s

worked out to about Rs. 1 for 14 nmaunds i. e. al nost
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an anna a maund. If the Act and the Schedules appended

thereto are examined in this manner, it will be noticed that

the tax inposed is really a tax for the use of the roads

in Rajasthan and it cannot be said that it hinders the

free novenent of trade, comrerce and intercourse. The taxes
are conpensatory taxes which instead of hindering trade,
conmerce and intercourse facilitate them by providing roads
and mmintaining the roads in a good state of repairs.
Whether a tax is conpensatory or nor cannot be nmade to
depend on the preanble of the statute inmposing it. Nor do
we think that it would be right to say that a tax is not
conpensat ory because the precise or specific anmount
collected is not actually used to providing any facilities.
It is obvious that if the preanmble decided the matter, then
the nercantile comunity woul d be helpless and it would be
the easiest thing for the Legislature to defeat the freedom
assured by Art. 341 by stating in the preanble that it is
nmeant to provide facilitiesto the tradesmen. Li kewi se
actual user would often be unknown to trades. men and such
user may at sone time be conpensatory and at others not so.
It seens to us that a working test for deciding whether a
tax is conpensatory or not is to enquire whether the trades
people are having the use of certain facilities for the
better conduct of their business and paying not patently
much nmore than what is required for provi di ng t he
facilities. It would be i nmpossible to judge the
conpensatory nature of -a tax by a neticulous test, and in
the nature of things that cannot be done.

Nor do we think that it xi ill nake any di fference that the
noney collected fromthe tax is not put into a separate fund
so long as facilities for the trades people who pay the tax
are provi ded and the expenses incurred in providing themare
born by the State out of whatever (source it may be.  In
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the instruments of commerce that have been nentioned’'is no
violation of the freedomof inter-State trades lies in the
relation to inter-state trade which their nature and purpose
give them The reason why public authority —nust maintain
themis in order that the commerce may use them and so for
the comerce to bear or contribute to the cost of their
upkeep can involve no detraction from-the freedom of
conmercial inter. course between States." (p. 43)

The learned Chief Justice reiterated the sane view in
Commonweal th Freighters Property Ltd. v. Sneddon (1)

W have, therefore, come to the conclusion that the Act/ does
not violate the provisions of Art. 301 of the Constitution
and the taxes inposed under the Act are conpensatory  taxes
which do not binder the freedomof trade, conmmerce and

intercourse assured by that article. The taxes inposed
were, therefore, |legal and the High Court rightly dismssed
the wit petitions filed by the appellants. |In the result

the appeals fail and are dismissed with costs ; one hearing
f ee.

SUBBA RAO, J.-I agree with the conclusion arrived at by ny
| earned brother, S. K Das, J., but, in view of the
i mportance of the question raised, | would prefer to give ny
own reasons for the construction of the relevant provisions
of Part XlIIl of the Constitution.

The question in these appeals is, what is the anbit of the
freedom enshrined in Art. 301 of the Constitution and what
are the Ilimtations inplicit init or envisaged in the
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succeeding articles ?
The conflicting and sonetinmes nutually destructive argunents
of learned counsel appearing for the various parties and
i nterveners, omitting the

(1) (21959) 102 C L. R 280, 291
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imuaterial variations, my conveniently be placed under
following heads: (1) Trade, comerce and intercourse"” is a
term of w dest anplitude taking in the ganut of activities
starting from production or manufacture and ending with the
conpletion of a particular comrercial transactions ; and
every restriction inposed by any | aw or executive action on
any part of the said integrated activity would be violative
of the freedomunder Art. 301. (2) The expression "trade,
conmerce and intercourse" nmeans only transportation in the
course of trade across the State or interState barriers, and
any law be, it taxation or otherwise, directly and
materially affecting the said transportation, would infringe
the freedom (3) The freedomrecogni zed under Art. 301 is
only the freedom against -geographical barriers between
States or intrastate wunits created by law ; and |aws,
i ncluding only discrimnatory laws of taxation, creating the
said barriers would offend against Art. 301. (4) The freedom
envisaged by Art. 301 is only a freedomfrom |aws show ng
preference to one State over another 'and discrimnmnation
bet ween one State and another made only by virtue of entry,
42 of List | entry 26 of List If and entry 33 of List Ill of
the Seventh Schedule to the Constitution. (5) The |aw of
fiscal
taxation is entirely outside the domain of freedom declared
by Art. 301. All the learned counsel appearing in the case
has agreed, or at any rate no argunment was advanced to the
contrary, that the freedom whatever nmay be its content or
scope on which there is difference of opinion, relates to
both inter-State and intra-State trade.

Before considering the provisions of the said articles, it
will be wuseful to nmake certain general observations. e
have to bear in mind in approaching the problem 'presented
before wus that our Constitution was not witten on’ clean

sl ate. Many of the concepts were borrowed from the
Gover nnent
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of India Act or fromother Constitutions and adapted to suit
the conditions of our country. W cannot ignore the fact
that the Constitution was drafted by persons sonme of whom
had a deep know edge of the constitutional problens of other
countries; and therefore, they must be assumed to have had
the know edge of the interpretation put upon certain |ega

concepts by the highest tribunals of those countries. At
the sane tine, it can be reasonably assunmed that they have
nade a sincere attenpt to accept the good and to avoid the
defects found by experience in the other constitutions and
also to could themto suit our conditions. Further, a brief
survey of the relevant provisions of those constitutions,
whi ch form the background of this article, and t he
interpretation put on themby the highest tribunals of the
respective countries would not only be relevant but also be
necessary for appreciating the correct scope of Art. 301 of
our Constitution. Qur Constitution provides for a federa

structure with a bias towards a Central Government. But
real and substantial autonony was conferred on the States
within the boundaries of the fields chal ked out for them

Therefore, in approaching the problem of construing the
provisions of Part XlIl of our Constitution, unless the
terns of the provisions of the said Part are clear and
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unanbi guous, it would be the duty of this Court to construe
themin such a manner as not to disturb the framework of the
Consti tution. Before | attenpt to construe the relevant
provisions of the Constitution, it would be convenient at
this stage to consider briefly the Anerican and Australian
law material to the present inquiry.

Clause 3 of s. 8 of Art. 1 of the Constitution of the
United States of Anerica says that the Congress shall have
power to regulate conmerce with foreign nations and anong
the several States and with the Indian tribes. This clause
has two aspects, nanely, (i) it is a source of nationa

power and (ii) it operates as a curb on state power. Thi s
cl ause gave ri se,
541

among others, to two questions, nanely, (i) what was the
scope and content of the comerce power? and (ii) bow to
resolve the conflicts that arose between the, law nade by
the Congress in exercise of that power and the | aw made by
the State in-exercise of its police power, or their powers
expressed or inplied, when they cane into conflict with each
other? An authoritative definition of the word "comerce"
was given by Marshall, C J., in Gbbons v. Oden (1),
wher ei n he observed:
"This would restrict a general term applicable
to nmany objects to one of its significations
Commer ce, undoubtedly. is traffic but some-
thing nmore-it is intercourse."
The decisions of the Suprene Court of the United States of
Arerica on the subject are not uniform |Indeed, they have
adopted the commerce power to neet all the demands, nanely,
econom c, commercial, industrial and transport revol utions
of that country. It is not necessary for the purpose of
this case to consider the conflict or t he vari ous
nuances of the decision the concept of conmer ce was
enlarged or reduced to neet the exigencies of different
situations; but the common thread was that transportation
across the borders, either physically or conceptually, was
uniformy held to be a necessary ingredient of the
expression "comerce". After noticing the conflict, "WIlis
in his book on Constitutional Law, summarizes the |atest
position thus, at p. 288:
[P today the correct definition
of comerce is that it is traffic and
comercial intercourse. This, of course
gives Congress power wherever traffic or
intercourse concerns an inter-State  narket.
VWhen "commerce" is properly def i ned as
traffic, and the nental picture is formed, not
of an isolated journey across a state boundary
line, but of an onward
(1) (1824) 9 Weat 1; 6 L. ed. 23.
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coursing stream of business which knows no
state lines, which is constantly fed and as
constantly feeds the streams of production
and which debauches into the inter-state
market, then regulations of it by Congress, J.
whet her taking the formof a prohibition of
certai n phases of transportation or sone other
form" ceases to be open to the charge
of an ulterior intention to usurp their power,
because it operates nobst upon the very subject
matter entrusted to Congress or, at npbst, upon
local incidents thereof, the fringe, so to
speak, of a nation-spread fabric."
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In this context the following references are instructive:
Carter v. Carter Coal Company(1l), Kidd v. Pearson(2), Wlton
v. State of Mussouri (3), Public UWilities Comm ssion v.
Landon (4). It may be stated broadly that in Anmerica
"commerce" neans traffic in its operation across the State
bor ders.

On the second question sone of the Anerican decisions
adopted a pragnmatic approach to resolve the conflict. To
solve the conflict that arose between the | aws nade by the
Congress regul ating comerce and those nmade by the State in
exercise of its police power, the Supreme Court of Anerica

evolved certain doctrines, such as, "original package",
,silence of Congress", "preenption", "undue and unreasonabl e
burden”, and "direct and indirect effect”. The follow ng

decisions dealing with ’'direct and indirect effect" on
inter-State trade can be usefully referred to in this
regard, for, in nmy view, they afford some guide to resolve
the difficulties that mght arise under our Constitution: M
Culloch v, The State of Maryland (5) John T. Hendrick v. The
State of ‘Maryl and(6),

(1) (1936) 298 U.S. 238. 80 L. ed.1160.

(2) (1888) 128 U.S. 132 L. ed. 346.

(3) (1876) 91 U. S. 27S; 23 L. ed. 347.

(4) (1919) 249 U. S/ 2 36; 63 L. ed. 577.

(5) (1819) 17 U. S/ 316; 4 L. ed. 579.

(6) (1915) 235 U.S. 610; 59 L. ed. 385,
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Interstate Busses Corporation v. Wlliam H  Blodgett(1),
Interstate Transit v Dick Lindsey(2), and A L.A. Schechter
Poultry Corporation v. United State of America(3). The said
decisions show that in -Anerica the principle accepted was
that every restriction inposed by a State |aw did not offend
the comerce clause, unless it directly affected it, and
that even taxation was pernissible, if it was for services
rendered by the State to pronopte trade.

The Conmmonweal th of Australia Constitution Act was passed in
1900. At the tine that Act was made, the framers /of that
Act had the background of the evolution of the Anerican |aw
on the conmerce clause. Under that Act, certain defined
powers of legislation are conferred on the Cormonwealth in
respect of trade and commerce. Section 51 reads: "Trade and
commerce with other countries and anobng the St ates”.
Section 98 says: "The power of the Parlianent to make |aws
with respect to trade and commerce extends to navigation and
shipping and to railways the property ~of any State".
Section 99 prohibits the Conmonwealth, by any law or
regul ation of trade, conmerce, or revenue, from giving
preference to one State or any part thereof over another
State or any part thereof. Section 100 prohibits’ the
Conmonweal th from abridging, the right of a State or of the
residents therein to the reasonable use of the waters of
rivers for conservation or irrigation. Q her legislative
powers are conferred in respect of specific subjects’ of
trade and conmerce, such as, bounties, currency, coinhage,
bills of exchange, bankruptcy, copy-rights, custons, excise,
etc. Section 92 says: "On the inmposition of uniform duties
of custons, trade, conmerce, and intercourse, anobng the
States, whether by neans of internal carriage or ocean
navi gati on, shall be

(1) (21928) 276 U.S. 245; 72 L. ed. 551

(2) (21931) 283 U.S. 183; 75 L. ed. 953.

(3) (1935) 72 U. S 495; 79 L. ed. 1570.
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absolutely free". Unli ke the American Constitution, the
Australian Constitution confers a |egislative power on the
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Commonweal th Parliament to make laws in respect of trade and
conmerce with other countries and anong the States, and al so
in respect of certain specific subjects of trade and
conmer ce and then declares that trade, comerce and
intercourse anong the States shall be absolutely free

Unl i ke the American Constitution, in the Australian
Constitution, there is a declaration of freedom of trade,
conmerce and intercourse anong the States. Wile in Anerica

the expression wused is "comerce", in a. 92 of t he
Australian Constitution the expression, "trade, conmerce and
intercourse" is used. The Australian Constitution Act not

only does not provide for any restrictions on the freedom of
trade, commerce and intercourse, but also used an expression
of the wi dest anplitude, viz., "absolutely free" enphasizing
the freedom decl ared by the section, This section, just like
the comerce clause - in the Anerican Constitution, was the
subj ect of judicial scrutiny and conflict of decision. The
interpretation of this sub-section fell to be considered in
the context of marketing, banking and transport |egislation

The question raised was whether the freedom of trade,
conmer ce and intercourse was interfered by the |l aws nmade by

the State. Paradoxically, the Courts of Australia and, in
appeals from sone decisions of those Courts, the Privy
Council evolved the power to restrict the said freedom by

the States fromthe concept, of absolute freedom itself.
This was necessitated because there were no statutory

provi si ons [imting t he absol ute freedom and, as
uncontrolled freedomin the field of interState Comrerce nay
lead to chaos, limtations of the freedomwere evolved to
save the said freedom The scope of the ‘limtations so
evol ved woul d be useful to construe the relevant - provisions
of all Constitution which expressly provides for " simlar
[imtations. The scope of the freedomand it
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l[imtations are found in the leading decisions on the
subj ect, which throw considerable [ight on the question now
raised, and they are : Smither's case(l), W & A /MArthur
Ltd. v. The State of Queensland (2), Janes v. Commonwealth
of Australia (3) Commonwealth of Australia v. Bank of New
South Wales (4). 1In the aforesaid Australian decisions the
expression "trade, conmmerce, and intercourse -anong the
St at es" has been understood in the w dest sense as including
trade in all its manifestations involving transportation or
novenent across the frontiers of the State it al so includes
non- conmer ci al i ntercourse

On the second question, sonme of the |leading Australian
deci sions contain an interesting and instructive ~exposition
of the conflict of jurisdiction and useful suggestions. for
resolving it. 1In this context the follow ng decisions nay
usefully be consulted : Janes v. Cowan (5), Comobnweal th of
Australia v. Bank of New South Wales (4), Hughes “and Vale
Proprietary Ltd. v. State of New South Wal es (6), Hughes and
Vale Private Limted v. The State of New South Wal es [No. 2]

(7) Grannall v. Marrickville Margarine Proprietary  Ltd

(8), Arnstrong v. State of Victoria [No. 2] (9), Comon-
wealth Freighters Proprietary Ltd. v. Sneddon (10). The
Australian decisions broadly |laid down the following three
propositions : (i) the inmpugned law, whether fiscal or
otherwi se, shall directly and i mediately restrict traffic
across the borders before it could be said to violate the
freedom under a. 92 of the Comonwealth of Australia
Constitution Act ; (ii) conpensatory neasures for the
purpose of regulating commerce are not restrictions on the
said freedom; and (iii) when a question arises whether a
fiscal statute anpbunts to a restriction on
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(3) [1936] A C. 578. (4) [1950] A C. 235.

(5) [1930] 43 C.L.R 386.(6) (1955] A .C 241.
(7) [1956] 93 C.L.R 127.(8) [1955] 93 C.L.R 155.
(9) [1957] 99 C.L.R 28.(10) [1959] 102 C. L.R 280.
546
the said freedom a careful scrutiny of the provisions my
rebut the presunption that otherwise nay arise that the
i mpugned Act is really a conpensatory nmeasure for the
anmenities provided or services rendered.
The followi ng principles emerge fromthe foregoing Anerican
and Australian decisions : (1) Though in Arerican law the
commerce clause only confers a power upon the Congress,
under the Australian Constitution Act, freedom of trade,
commerce and intercourse is enshrined in s. 92 as a
cherished freedom: the conposite expression in s. 92 of the
said Act was borrowed fromthe American decisions. (2) The
expression "trade conmerce and intercourse", though it is
not an expression of art, has acquired a definite significa-
tion in ' the constitutional law of both the countries,
nanmely, it is-traffic and conmmrercial i ntercourse concerning
an inter-State market, or, to put it differently, the free
flow or novenent of trade across the State borders. (3) The
said freedom should not ,be infringed by any |aw, whether
taxation or otherwise or by executive action. (4) The
restriction nay be before or after novenent : it may be a
prior restraint or a subsequent _burden. - (5) The word
"freedon’ does not nean anarchy, but - assunes  transactions
based on law and carried out under the superintendence and
direction of Ilaw: such laws are, (a) laws of  contract,
property, tort, etc., (b) regulations for preserving and
mai ntai ning the freedom such as, police regulations about
safety, speed, lighting, rule of theroad, etc., (e) Iaws
providing for services and for conpensation for services
rendered, nanely, the construction and naintenance of
wharfs, roads, aerodrones, etc., and the levy of taxes to
neet the expenditure incurred in connection therewith ; the
said laws are not restrictions on the said freedombut only
facilities to pronote the sane.
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Now, let wus |look at the provisions of Art. 301 of the
Constitution. The article reads :
"Subject to the other provisions of this Part, -trade,
conmmerce and intercourse throughout the territory of |ndia
shall be free."
Three groups of wrds in the said article, in their
juxtaposition and interaction, furnish the key to the
problem and they are : (i) trade, comrerce and intercourse
(ii) throughout the territory of India, and (iii) shall be
free. The expression "trade, comrerce and intercourse’ is a
conposite one and has received, as already noticed, the
fullest judicial attention from the highest courts of
America and Australia : though they may not be words of art,
they have acquired a secondary neani ng or significance. I
shal | accept the neaning acquired by that expression by the
gradual evolution of law in those countries.
Now, let wus analyse the words "shall be free". Thr ee
guestions occur to one’s nind in regard to this, nanely, (i)
what is free ? (ii) free fromwhat ? and (iii) where is it

free ? As | have already indicated, the said conposite
expression neans trade across the borders: what is free is
that trade. It is inplicit in the concept of freedom that
there wll be obstructions to it. Such obstructions or

barriers nmay be, in the present context, to the freedom to
trade across the borders. Article 301 provides for freedom
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fromthe said barriers or inpedinents in effect operating as
barriers. This freedomfrombarriers cannot operate in
vacuum and nust be limted by space. A barrier may be put
up between two States at the boundary of the States or
between two districts, two taluks, two towns or between two
parts of a town. The barrier nmay be at a particular point
at a boundary or mght take the form of a continuous
i mpedi nent till the boundary is
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crossed. It may take different forns. The restrictions may
be before or after novenent. It may be a prior restraint or
a subsequent burden. But the essential idea is that a
barrier is an obstacle put across trade in notion at a
particular point or different points. The expression "shal
be free" declares in a mandatory froma freedom of such
transport or novement from-such barriers.

The next question is,  whereis it free ? The second
expression "throughout the territory of India" demarcates
the extensive field of operation of the said freedom The
said intercourse shall be free throughout the territory of
India. The use of the words "territory of India" instead of
"’ among t he several ~States" found in t he Aneri can
Constitution or "among the States" found in the Australian

Consti tution, renpves -all inter-State or intra-State
barriers and brings out the idea that for the purpose of the
freedom declared, the whole country is one wunit. Tr ade

cannot be free throughout the territory of India, if there
are barriers in any part of India, be it inter-State or

intra-State. So long as there is inmpediment to that
freedom its nature or extent is-irrelevant.  The difference
will be in degree and not in quality. The freedom declared

under Art. 301 nay be defined as a right to free novenent of
persons or things, tangible or intangible, comercial or

non-comerci al, unobstructed by barriers, inter-State or
intra-State or any other ‘inpedinent operating as such
barriers. To State it differently all obstructions or
i npedi nents what ever shape they may take, to the free
flow or novenent of trade, or ‘non-conmerci al intercourse,
of fend Art. 301 of the Constitution except in so far as

they are saved by the succeeding provisions. But we are not
concerned in this case with non-comercial intercourse.

The next question is, what is the content of the concept of
freedom ? The word "freedonm' is
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not capabl e of precise definition, but it can be stated what
would infringe or detract fromthe said freedom Before a
particular | aw can be said to infringe the said freedom it
must be ascertai ned whether the inmpugned provision operates
as a restriction inpeding the free novenent of trade or only
as a regulation facilitating the sane. Restrictions
obstruct the freedom whereas regulations pronote it.
Pol i ce regul ati ons, though they may superficially appear to
restrict the freedom of movenent, in fact provide the neces-
sary conditions for the free novenent. Regul ations such a
provision for lighting, speed, good condition of vehicles,
timngs, rule of the road and sinmlar others, really
facilitate the freedom of novenment rather than retard it.

So too, licensing systemw th conpensatory fees woul d not be
restrictions but regulatory provisions ; for without it, the
necessary |ines of comunication, such as roads, waterways

and air-ways cannot effectively be maintained and the
freedom declared nmay in practice turn out to be an enpty
one. So too, regulations providing for necessary services
to enable the free novenent of traffic, whether charged or
not, cannot also be described as restrictions inpeding the
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freedom To say all theseis not to say that every
provision couched in the formof regulation but in effect
and substance a restriction can pass off as a pernissible
regul ation. It is for the Court in a given case to decide
whet her a provision purporting to regulate trade is in fact
arestriction on freedom |If it be a col ourable exercise of
power and the regulatory provision in fact a restriction
unless the said provision is one of the perm ssi bl e
restrictions wunder the succeeding articles, it would be
struck down. This viewis consistent with the principles
| aid down by the Australian H gh Court and the Privy Counci
in the context of interpretation of the words "absolutely
free" in a. 92 of the Cormmopnweal th of Australia Constitution
Act, which is nore enphatic than the word "free" in Art. 301
of our Constitution.
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The Constitution confers on the Parlianent and the State
Legi sl atures extensive powers to make laws in respect of
various matters. A glance at the entries in the Lists of
the Seventh Schedule to the Constitution would show that
every |l aw so nmade may have sone repercussion on the declared
freedom Property tax, Profession tax, sales-tax, excise
duty and other taxes mmy all have an indirect effect on the
free flow of trade. So too, laws, other than those of
taxation,made by virtue of different entries in the Lists,
may renmotely affect trade. Should it be held that any |aw
whi ch may have such repercussi on nust either be passed by
the Parliament or by the State Legislature w th the previous
consent of the President, there would be an end of
provi nci al aut onony;, for in that event, with some
exceptions, all the said | aws should either be made by the
Parlianment or by the State Legislature with the consent of
the Central Executive Government. By so construing, we
woul d be naking the Legislature of a State elected on ' adult
franchi se the handmaid of the Central executive. W 'would
be re-witting the Constitution and introducing by sidew nd
autocracy in the field of legislation allotted to the
States, while our Constitution has provided neticulously for

denocr acy. Therefore, any construction which may  bring
about such an unexpected result shall be avoided, unless the
Constitution conpels us by express words to do so. There

are admttedly no such words of conpul sion.——At, the -sane
time it is also difficult to accept the argument advanced by
the States that the | aws nmade under entry 42 of ~List 1,

entry 26 of List Il and entry 33 of List Ill, of the Seventh
Schedule to the Constitution only are subject to that
freedom ; for firstly, the article does not  restrict the

freedomto the area covered by those entries, and, secondly,
| aws nmde under the other entries may nore effectively and
directly affect the novenent of trade. |If a law directly
551

and imediately inposes a tax for general revenue purposes
on the novenment of trade, it would be violating the freedom
On the other hand, if the inpact is indirect and renote, it
woul d be unobjectionable. The Court will have to ascertain
whet her the inpugned law in a given case affects directly
the said novenent or indirectly and renmptely affects it.

At this stage, an argument el aborated by M. Lal narain Sinha
may also be noticed. The |earned Advocate said that the
filed occupied by Art. 19 of Part Ill of the Constitution
and that occupied by Part Xl || thereof are distinct, that
Art. 19 deals generally with freedomof trade and that Art.
301 with discrimnatory barriers and that fiscal statutes
could not be restrictions under Art. 19 and, therefore, they
could not equally be restrictions under Art. 301. He would
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say that whatever m ght be said of "regulatory taxes" or

","destructive ones". fiscal taxes are always in public
interest and it is not possible for a court to decide
whether a particular tax is reasonable or not. On this

prem ses, the argunent proceeds, a reasonable restriction is
a restriction, the reasonabl eness whereof can be ascertai ned
by court, and in a case where the reasonableness of a
particular restriction is inpossible of ascertainment by a
court, such as a law fixing a rate, the Constitution nmust be
deemed to have rel eased such a restriction fromthe inpact
of the <concept of the freedom This is an argument in
reverse gear. The freedom declared by the Constitution
cannot be controlled by an involved process of reasoning.
It is not permissible to limt the content of the freedom by
the criterion of a court’s ability to ascertain t he
reasonabl eness of a restriction inposed thereon. VWhat is
guaranteed to a citizen by the Constitution is a fundanmenta

right to carry on business. If cl. (5 of Art. 19 were not
in the Constitution, every restriction on that right, be it
by a
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law of taxation or otherwise, which linited the freedom
would certainly violate the sane. The fact that the
Constitution saves l-aws made i mposi ng reasonabl e
restrictions on the freedom has no rel evance to the content
of the freedom  though it protects certain |aws nmade
infringing that freedom If on a construction of the
provisions of Art. 19(6), it should be held that a fisca

taxation was not a restrictionwithin the meaning of the
said clause, every law.inposing such a tax ~would infringe
the fundanmental right.  This result could not  have been
i ntended by the makers of the Constitution. Therefore, the
contention should be that every law of taxation is a
reasonable restriction in publicinterest. There are no
nmerits in the contention either: It is said that taxation
is always in public interest, and that it is not possible
for any court to ascertain on the material placed before it
that a rate is reasonable or not. It is conceded that
regul atory taxes or |laws of taxation intended to prohibit or
restrict an activity and not to raise-a general tax in the
interest of revenue may be a restriction and a court may be
in a position to see whether such |laws pass the test laid
down in Art. 19 (6) of Constitution. The argunents is
confined only to what is described as "fiscal taxation" that
is taxation solely intended for raising revenue for the

St ate. It is also not denied that unreasonable procedura
restrictions inposed by |law of taxation would infringe the
freedom It is also admtted that a fiscal |aw may of fend

the fundanental right enshrined in Art. 14 of the
Constitution. If so, it is beyond nmy conprehensi on on / what
principle the law of taxation could offend with inmpunity the
freedomenshrined in Art. 19 (1) (g). Article 13(2) says in
express terns

"The State shall not make any | aw which takes

away or abridges the rights conferred by this

Part and any |aw made in contravention of this

cl ause shal | to the ext ent of t he

contravention, be void."
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A law of taxation is made by Parlianment or the Legislature
of a State, as the case may be, in exercise of the power
conferred under the Constitution by virtue of the entries,
found therein. It is alaw just like any other |law nade
under the Constitution. This Court, in K Thathunni Moopi
Nair v. State of Kerala (1) and in Balaji v. I. T. Oficer
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(2), hold that a law of taxation would be void if it
i nfringed the fundanental right guaranteed under Art. 19 of
the Constitution. Therefore, the law of taxation also
shoul d satisfy the two tests laid dowmn in Art. 19(6) of the
Consti tution. It is said that a law of taxation is al ways
in public interest. Odinarily it may be so, but it cannot
be posited that there cannot be any exceptions to it. A
taxing law nmay be in public interest in the sense that the
income realised may be used for public good, but there nay
be occasions, when the rate or the node of taxation may be
so abhorrent to the principles of natural justice or even to
well settled principles of taxation that it nay cause
irremediable harmto the public rather than pronote public
good, that the Court may have to hold that it is not in
public interest. Nor can | ‘agree with the contention that
it is inpossible for a court to hold in any case that a rate
of taxation is reasonable or not. As a proposition it is

unsound. It may be legitimtely contended that it is
difficult for a court to come to a definite conclusion on
the correctness of a rate fixed by the Legislature. Di xon
C. J., in Comonwealth Freighters Proprietary Linmted v.

Sneddon (3), gives a very cogent answer to such an argunent
in a different context. The |earned Chief Justice said
"Hi ghl'y inconvenient as it may be, it is true
of sone | egi sl ative powers limted by
definition, whether according to subj ect -
matter to purpose or- otherwi se, that the

validity of

(1) [2961] 3 S.CR77. (2) [1962] 2
S.C.R 98 3.

(3) (1959) 102 C L.R 280, 292.
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the exercise of the power rmust sonetines
depend on facts, facts which sone how nust be
ascertai ned by the court responsible for deci-
di ng t he validity of t he
law. . ... Al'l t hat is
necessary is to nmmke the point that /'if a
criterion of constitutional validity consists
in matter of fact, the fact nust be ascer-
tained by the court as best it can, when the

court is called upon to pronounce upon
validity."
| entirely agree with these observations. It is comon

place to point out that intricate problens cone before a
court involving decision on different and conpl i cated
aspects of human activity. Questions involving science,
medi ci ne, engi neeri ng, geol ogy, bi ol ogy, econom cs,
Psychol ogy, etc. all cone for judicial scrutiny, and |I' have
never heard any court saying that it is difficult to decide
upon such a question and, therefore, the proceedi ng . raising
such a question is outside the jurisdiction of such a court.

In saying this, I amnot ignoring the difficulties inherent
in a problem of fixing the rate of taxes by a court.
Experi ence shows t hat the court applies certain

presunptions, such as that of the wi sdom know edge and the
good intentions of the Legislature, and does not also neti-
culously go in to the question, but only | ooks at the broad

features. On the argunent of |earned counsel when it is
perm ssi bl e and possible for a court to ascertain whether a
tax is fiscal or regulatory, | do not see how it becones

i npossi ble, though it may be difficult, to hold whether a
fiscal tax is reasonable or not. The distinction lies not
in the nature of the enquiry but only in degree. That
apart, no restriction, if it is unreasonable, can be nore
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deleterious to the freedomthan the inposition of fisca
burden on it, which may in certain circunstances destroy the

very freedom |, therefore, hold, on a true construction of
the expressed words of Art. 19
555

of the Constitution, that it is not possible or even
permssible to hold that laws of taxation are outside the
scope of the freedom enshrined therein. As the prenises of
M. Lalnarain Sinha's argunment |ack a reasonable basis his
further argunment that the freedomin Art. 301 excludes from
its scope fiscal laws rmust be rejected.

Havi ng ascertained the scope and content of the freedom
envisaged in Art. 301 of the Constitution, let us |ook at
the succeeding provisions which place I[imtations on the
said freedom Under Art. 302.

“"Parlianment may by |aw inmpose such restrictions on the
freedom of trade, comerce or intercourse between one State
and another or within-any part of the territory of India, as
may be required in the public interest."

This is ' an exception to -Art. 301. The restrictions
contenpl ated therein are restrictions on the said freedom
But the restrictions can be inmposed by Parlianment only by
I aw. Parliament’s power to make law is derived from Arts.
245 and 246 of the Constitution. Thereunder it can make
laws with respect to any of the matters enunerated in Lists

I and I1l of the Seventh Schedule and in respect of a
territory not included in a States with respect to natters
enunerated in any ‘of the three Lists. Therefore, in

exerci se of the said power and by virtue of the |anguage of
the entries correlated to that power, Parlianent . can make
any law inmposing restrictions on the said freedom The
article in ternms, or even by necessary inplication, does not
exclude restrictions by way of taxation. ~ It is 'not the
source or the nature of the law that matters but the i npact
of that law, be it a |law of taxation or otherwi se, on the
freedomthat is crucial. It is
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also not possible to accept the argunment that Art. 302
confers an independent power on the Parlianent, that is, a
power in addition to that conferred on it by Arts. 245 and
246. There is no roomfor this argunent, for the words ,, by
law' in the article clearly refer to the power of the
Parlianment to nmake | aw under the Constitution. That —apart,
if it was the intention of the Constituent Assenbly to
confer a fresh power, those world not have been used in Art.
302, but instead world suitable to confer —a new power,
nanely, ’'"shall have the power” would have been used.
Therefore, under this article the Parlianent can only inpose
restrictions by virtue of any of the entries in the Lists in
respect of which it can nmake | aws. peruse on the entries in
List | shows that |laws can be nmade restricting ‘the said
freedom under nmost of the entries, for instance, entries 22,
23, 24, 25, 27, 29, 42, 52, 53, 56, 81, 89, 091, etc.
VWhet her there is a restriction or not, does not depend  upon
the relevant entry, but on the nature of the inpact of the
law on the freedom But a limtation is sought to be placed
upon this power by an attenpt to confine it to the entries
mentioned in Art. 303. Article 303, which prohibits the
Parliament from making a |l aw giving preference to one State
over another or making any discrimnation between one State

and another, is confined only to the entries relating to
trade and comerce. But Art. 303 is in the nature of an
exception or proviso to Art. 302. "The proviso |eaves the

generality of the substantive enactment unqualified except
in so far as it concerns the particular subjects to which
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the proviso relates.” "Wiere the l|anguage of the main
enactment is clear and unambi guous, a proviso can have no
repercussion on the interpretation of the main enactnent so
as to exclude fromit, by inplication, what <clearly falls
within its expressed terns": see M &S. M Railway V.
Bezwada Municipality (1). The words

(1) A 1. R 1944 P. C 71, 73.
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in Art. 302 are clear and unanmbiguous and they do not
confine its operation to any particular entries and,

therefore, the limtation inposed under Art. 303 cannot
curtail the generality of the provisions of the said
article.

But the nore difficult question is, what does the word
",restrictions" mean in Art. 302? The dictionary neaning of
the word ,’'restrict" it "to confine, bound, limt."
Therefore, any Ilimtations placed upon the freedom is a
restriction on that freedom But the limtation nust be
real, ' direct and imediate, but not fanciful, indirect or
renote.  Inthis context, the principles evolved by Anerican
and Australian decision in their attenpt to reconcile the
conmer ce power and the State police power or the freedom of
commerce and the Commonweal'th power to make laws affecting
t hat freedom can usefully be invoked with sui tabl e
nodi fi cations and adj ustnents. O all the doctri nes
evolved, in nmy view, the doctrine of "direct and inmediate
effect” on the freedom woul d be a reasonabl e solvent to the
difficult situation that m ght arise under our Constitution
If a law, whatever may have been its source, directly and
i medi ately affects the free nmovenent of trade, it would be
restriction on the said freedom But a law which may have
only indirect and renote repercussion on the said  freedom
cannot be considered to be a restriction onit. Taking the
illustration fromtaxation |law, alaw nay inpose a ' tax on
the nmovement of goods or persons by a motor-vehicle it
directly operates as a restrictionon the free novenment of
trade, except when it is conpensatory or regulatory. On the
other hand, a law nmay tax a vehicle as property, or the
garage wherein the vehicle used for conveyance is kept. The
said | aw may have indirect repercussion on the nmovenment but
the said lawis not one directly inposing restrictions on
the free movenent. In this context, two difficulties may
have to be faced: firstly, though a |aw purporting
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to inpose a tax on a property or a notor-vehicle, as the
case may be, may in fact and in reality inpose a tax on the
noverent itself, secondly, a |law may not be on the novenent
of trade, but on the property itself, but the burden may be
so high that it may indirectly affect the free flow of
trade. In the forner case, the court nmay have to scrutinize
the provisions of a particular statute to ascertain- whether
the tax is on the novenent. |f the provisions disclose a
tax on the novement, it will be a restriction wthin the
meani ng of Art. 302. |In the latter case, if the provisions
show that the tax is on property, the reasonabl eness of the
tax may have to be tested against the provisions of Art. 19
of the Constitution. The question whether a | aw i nposes a
restriction or not depends on the question whether the said
law inmposes directly and immediately a limtation on the
freedom of novenment of trade. |If it does, the extent of the
i npedi nent relates to the question of degree rather than to
the nature of it. If it is a restriction, it nust satisfy
the conditions laid down in Art. 302 of the Constitution
Article 303 is an exception or a proviso to Art. 302.
Article 303 opens out with a non-obstante clause, nanely,
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"Notwi thstanding anything in article 302". This phrase is
equi valent to saying that "in spite of article 302" or that
"article 302 shall be no inmpedinent to the operation of
article 303". It is accepted on all hands that there is a
defect in the phraseology used in this article. Thi s
article prohibits both Parliament and the State Legislature
frommaking a | aw giving preference to a State or States or
nmaki ng a discrimnation anong the States. The non-obstante
cl ause has no relevance so far as the Legislature of a State
is concerned, for Art. 302 does not deal with Legislature of

a State. In these circunstances, the non-obstante clause
can only be nmade applicable to that to which it is
appropriate i.e., only to the limtations inposed on
Parlianment under Art. 303. " The
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article, so far as it relates to Parlianent, may be read
"Notwi t hstandi ng anything in article 302, the
Parliament shall not have power to mmke any
I 'aw gi'ving, or authorising the giving of, any
preference to  one State over another, or
maki ng, or ~authorising the making of, any
di scrimnation between one State and anot her
by virtue of any entry relating to trade and
commerce in any of the Lists in the Seventh
Schedul e™.
Now this provision prohibits the naking of laws of the
nature nentioned therein only by virtue of the entries
relating to trade and comerce in any of the Lists in the
Seventh Schedule. 'This article clearly says that neither
Parliament nor the Legislature of a State can make a |aw
inmposing a restriction which has the effect of giving
preference or meking discrimnation as the case nmay be,
among the States. But a difficulty that confronts one is
whether the limtation on the laws is confined only to the
law made by virtue of the entries referring to trade and
commerce or by virtue of any entry in the Seventh Schedul e,

which may affect trade and commerce. 'The entries which
refer to trade and conmerce are entries 41 and 42 of List I,
entry 26 of List Il and entry 33 of List Ill of the Seventh

Schedule to the Constitution. But it is contended that the
words "by virtue of the entries relating to trade and
commerce in any of the Lists in the Seventh Schedul e" are of
wi der inmport than the words ,by virtue of the said entries"
and, therefore, any |aw specified in Art. 303 nade by virtue
of any entry in any of the Lists in the Seventh Schedule, if
it relates to trade and commerce, woul d be covered by the

exception. The words "any entry relating to trade and
commerce in any of the Lists" are of the w dest inport. and
t hey yield to a very liberal i nterpretation. The
phraseol ogy used supports
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this interpretation. The reason for the exception also

sustains it. There cannot be any distinction on principle,
from the standpoint of the mschief sought to be averted,
between a | aw nade by virtue of an entry ex facie referring
to trade and commerce and that nade by virtue of any entry
affecting trade and conmerce. For instance, a law may be
made by Parliament under entries relating to railways,
hi ghways, shipping etc.-these entries do not expressly refer
to trade and comerce, though they may directly affect trade
and conmer ce. If a law made under entry 26 of List |If
gi ving preference or nmaking discrimnation anong the States
is objectionable, it should also be objectionable, if nade
by virtue of any other entry. | would, therefore, hold that
any |aw made by Parlianment by virtue of any entry inposing
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the said discrimnatory restrictions would be bad Under the
said article.

Article 303 (2) lifts the ban inposed on Parlianent under
Art. 303 (1), if a law nmade by Parlianent inposing such
discrimnatory restrictions is necessary for the purpose of
dealing with a situation arising out of scarcity of goods in
any part of the territory of India. That part of Art. 303,
whi ch prohibits the Legislature of a State fromnmaking a | aw
of the nature nentioned therein, also bears the sane
constructions and it is not necessary to restate it, except
to nention that clause (2) of Art. 303 does not lift the ban
in respect of the State Legislature.

Coming to Art. 304, we are again confronted with a defect in
phr aseol ogy. The article opens out again with a non-
obst ant e clause, nanely, "Notwithstanding anything in
article 301 or article 303". Under Art. 301 (a), the
Legislature of a State may by law i npose on goods i mnported
fromother States or the Union territories any tax to which
simlar goods manufactured or produced in that State are
subj ect  so, however, as not to discrimnate between
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themp and Art. 304 (b) enables the State Legislature to
i mpose such reasonabl e restrictions on the freedom of trade,
conmerce or intercourse with or without that State as may be
required in the public interest. But no Bill or anendnent
for the purpose St. of cl. (b) shall be- introduced or noved
in the Legislature of a State w thout the previous sanction
of the President.  C ause (a), therefore, only enables the
Legi sl ature of a State to inpose non-discrimnatory taxes on
goods inported fromother States or the Union territories.
The non-obstante clause vis-a-vis Art. 304 (a) may have sone
rel evance so far as Art. 301 is concerned, for it ' enables
the Legislature of a State to inpose an inpedinent on the
free noverment of trade in spite of the freedom declared
under Art. 301. But it has no relevance to Art. 303, which
only prohibits the State Legislature from naking a
discrimnatory law and it does not in any way prohibit the
State Legislature frominposing a non-discrimnatory tax
permtted wunder Art. 304 (a). But, with reference to Art.
304 (b), the non-obstante <clause has significance and
nmeani ng even in regard to Art. 303, as cl. (b) lifts the ban
i mposed by Art. 303, subject to the limtations nentioned
therein. Therefore, the non-obstante clause nust be ~deened
to apply only to that part of Art. 304 appropriate to the
said clause. If so read, the difficulty in the construction
di sappears. Article 304 (a) lifts the general ban inposed
by Art. 301 in respect of inposition of non-discrimnatory
taxes on goods inported, which indicates that but for. the
said provision the law of taxation in that regard  would
infringe the freedom decl ared under Art. 301. C ause (b) of
Art. 304 enables a State to nake |aws inmposing reasonable
restrictions on the freedom of trade, conmer ce and
intercourse; and | would interpret the word "restrictions”
in the same way as | have interpreted the said expression. in

Art. 302. It cannot be said, as it is contended, that cl
(b) only lifts the ban inmposed by Art. 303
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on the power of the Legislature of a State, but it does nore
than that. It enables the State Legislature to inpose al

reasonable restrictions on the said freedomin the sense
have al ready expl ained, all subject to the proviso

Again, in the context of Art. 304 (b), a strong plea is nade
by sonme of the | earned Advocates appearing for the States,
relying upon the other provisions of the Constitution for
holding that taxation |aws are outside the ken of the said
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provisions. Reference is nade to Arts. 31 (5) (b) (i), 248,
265, 276, 285, 287 and 288. | do not propose to consider
the argunments based on the said articles in detail, as, in
ny view, these and sinmilar articles of the Constitution do
not even remptely touch the question raised before us. They
fit in the scheme of the Constitution. The Constitution
confers power on the Legislatures to make |aws of taxation

circunscribes that power with reference to the entries in
the Seventh Schedul e and other constitutional provisions,

and provides for resolving conflict of powers. The
aforesaid articles, except Art. 31 (5) (b) (i) and Art. 248,
appear in Ch. | of Part XIlI under the general heading
Fi nance", Article 265 declares that no tax shall be |evied

or collected except by authority of law, that is to say, tax
cannot be levied or collected by an executive flat. Article
276 fixes a ceiling on taxes payable to local boards on
prof essi ons, trades, callings and enpl oynents. Article 285
exenpts  property of the Union from State taxation Article
286 prohibits the States frominposing a tax on inter-State
sal es, subject to a proviso. Article 287 exenpts the Union
fromthe State | aw of taxation on electricity; and Art. 288
gives a similar exenption to the Union fromtaxes by States
in respect of water or ~electricity in certain cases.
Article 31(5)(b)(i) exenpts a law inmposing or |evying any
tax fromthe inmpact of the fundanental rights enshrined in
Art. 31(2)
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of the Constitution. Article 248 preserves ‘the residuary
power of the Parliament in respect of any matter not
enumer at ed in the Concurrent-List or the St at e- Li st
including the power to inpose taxes. These articl es,
therefore, generally inpose |limtations on the appropriate
| egi sl ati ve power of taxation of States or give exenption in
special cases. By and large, the said articles and 'simlar
others operate as limtations, or restrictions on the power
of taxation conferred upon Parliament and the appropriate
Legi sl atures wunder Art. 246 of the Constitution. But, in
exercise of the power of taxation, subject to t hese
[imtations, the appropriate |egislature cannot make 'a |aw
infringing the freedons conferred under the Constitution

The conditions prescribed for inmposing a tax or the ceilings
fixed thereon may affect the anmbit of the power but cannot
either sanction encroachnent on the freedom guaranteed by
Art. 331 or curtail the same. Assuning that some of the
conditions prescribed in Art. 286 appear to cone into
Conflict wth those in Art. 304(b) in nmy view, there is no
such conflict-the said articles can co-exist by a process of

har moni ous construction. 1In short, these articles may limt
the power of the appropriate legislature in inposing  tax,
but cannot be relied upon to curtail the anbit of the

freedomunder Art. 301 of the Constitution

Reliance is also placed on Art. 26 which provides that every
religi ous denomi nati on or any section thereof shall have the
right, inter alia, to own and acquire novable and inmovable
property. It is said that the freedomconferred by that
article cannot preclude the State frominposing a tax on the
said property, and that, by the sane parity of reasoning,
Art. 301 which confers the freedom cannot preclude the
Legi sl ative power imposing a tax affecting that freedom It
is true that the marginal heading of this article is
"Freedom to nmanage religious affairs", but the subject-
matter of Art. 26 cannot be equated to that of the freedom
of trade
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decl ared under Art. 301. | should not be understood to have
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expressed any view on the construction of that article in
the present case.

Article 305, as it stood before the Constitution (Fourth
Amendnent) Art. 1955, only saves the existing laws from the
operation of Art. 301, and Art. 303, and it does not throw
any light on the construction of Art. 301. Article 306 was
omtted 'by the Constitution (Seventh Anmendnent) Act, 1956;
but the said article saved the operation of any |aw nade by
any States specified in Part B in the First Schedule before
the commencenent of the Constitution |evying any tax or duty
on the inmport of any goods in to the State from other States
or on the export of goods fromthe State to other States and
enacted that if there be an agreenent between the Governnent
of India and the Governnment of that State in that behalf,
the said tax or duty might be levied or collected for such
peri od not exceeding ten years fromthe comrencenent of the
Constitution, subject to the terns of the said agreenent.
| f a law of ~taxation cannot, under any concei vabl e
ci rcunst ances, be arestriction on the freedom of trade, why
did it 'become necessary to-introduce a saving clause in
terns of Art. 306 in the group of articles in Part XI11? It
is suggested that the saving clause might have becone
necessary as there was an inpedi ment under the other provi-
sions of the Constitution. But that <circunstance cannot
deprive the force of the non-obstante clause in Art. 301 in
its application to the provisions of Part X II. Thi s
article indicates the consciousness of the makers of the
Constitution that  restrictions contenplated in that Part
take in restrictions by way of taxation and, therefore, it
was necessary to provide for an exenption in the case of
Part B States for a specified period of tinme.

The foregoi ng di scussion nay be summarized inthe follow ng
propositions (1) Art. 301 decl ared
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a right of free novement of trade wi thout any obstructions
by way of barriers, inter-State, or intraState or other
i npedi nents operating as such barriers. (2) The said freedom
is not inpeded, but, on the other hand, pronpted, by
regul ations creating conditions for the free novenent of
trade, such as, police regulations, provisionfor services,
mai nt enance of roads, provision for aerodrones, Wuarfs etc:,
with or wthout conpensation. (3) Parliament may be |aw
i npose restrictions on such freedomin the public interest;
and the said |aw can be nmade by virtue of any entry with
respect where of Parlianent has power to nake a law. (4) The
State also, in exercise of its legislative power, may inpose
simlar restrictions, subject to the two conditions laid
down in Art. 304 (b) and subject to the proviso nentioned
therein. (5) Neither Parliament nor the State Legislature
can make a |aw giving preference to one State over ~ anot her
or naking discrimnation between one State and another, by
virtue of any entry in the Lists,, infringing the said
freedom (6) This ban is lifted in the case of Parlianment
for the purpose of dealing with situations arising out  of
scarcity of goods in any part of the territory of India and
also in the case of a State under Art. 304 (b), subject to
the conditions nentioned therein. And (7) The State can
i mpose a non-discrimnatory tax on goods inported from ot her
States or the Union territory to which simlar goods
manuf actured or produced in that State are subject.

The construction | have placed on the provisions of the
Constitution brings out the harnbny between the various
articles in Part XliIl of the Constitution and al so discl oses
an integrated schene of freedomof trade,, comrerce and

i ntercourse maintaining a balance between federalism and
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provi nci al
| agree

aut
Wi th

onomny.
ny learned brother., Dan, J... that the

provi si ons of the Rajasthan Mtor Vehicles Taxation Act (Xl
of 1951) are regulatory in character
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and that they do not infringe the freedomenshrined in Art.
301 of the Constitution

The appeals fail and are dism ssed with costs.

HI DAYATULLAH, J.-The Raj asthan Mtor Vehicles Taxation Act,

1951 (No.

Xl

of 1951), in s. 4 provided:
"(1) Save as otherw se provided by this Act or
by rules nade thereunder or by any other |aw
for the tinme being in force, no notor vehicle
shal | be used in any public place or kept
for use in Rajasthan unless the ower thereof
has paid in respect of it, a tax at the
appropriate rate specified in the schedules to
this Act- within the time allowed by section 5
and, ~save as hereinafter specified, such tax
shal | be payable actually notwi thstanding that
the notor vehicle may fromtine to tine cease
to be used.
(2)An  owner who keeps a notor vehicle of
which  the certificate of fitness and the
certificate of registration are current shall
for the purposes of this Act be presuned to
keep such vehicle for use
(3)A person who keeps nore than ten notor
vehicles for use solely in the course of trade
and industry shall ‘be entitled to a deduction
of ten per cent on the aggregate anmount of tax
to which he his liable.
Expl anati on. - The expressi on "trade and
i ndustry" includes transport for hire."
The Schedul es referred to in the first sub-
section are four in nunber. They specify the
ki nd of vehicles liable to the tax, the rates
of the tax applicable to each kind, ‘and sone
other conditions. A detailed reference'to the
Schedul es will be nade by
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us later. Section 11, which created penalties
for contravention of the Act, was foll ows:
"Whoever contravenes any of the provisions  of
this Act or of any rule nade thereunder shal
on conviction be punishable with fine which
may extend to Rs. 100 and in the event of such
person havi ng been previously convicted of an
of fence under this Act or under any rul e  nmade
thereunder with fine which may extend to Rs.
200."
The appellants who held permits, plied their
buses fromthe State of Ajmer. Their ' routes
passed through the territory of Rajasthan, and
t hey were required to pay the t ax in
Raj ast han. They filed petitions under Art.
226 of the Constitution in the H gh Court of

Raj ast han, i mpugni ng the denmand as a
contravention of the provisions of Part Xl
and of Art. 19 of +the Constitution. A

Divisional Bench of the Hgh Court, which
heard the petition, referred for the decision
of a Full Bench the follow ng question:

"Whether ss. 4 and Il of the Rajasthan Motor
Vehicles Taxation Act, 1951, infringe the
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right of freedom of trade, comerce or
intercourse granted under Article 301 of the
Constitution?"
The Full Bench answered the question in the negative, and in
view of the answer, the petitions were dism ssed. The
appel l ants were, however, granted a certificate under Art.
132 of the Constitution, and the present appeals have been
filed.
The appellants contend that the Rajasthan Mtor Vehicles
Taxation Act, 1951, is outside the conpetence of the State

Legi slature inasmuch as its pith and substance is ",Inter-
State trade and conmerce which is a Union subject wunder
Entry 42 of

568

Union List; that it is null and void being in violation of
Art. 19(1) (d), (f) and (g) of the Constitution; that it 1is
ultra vires and illegal, as it contravenes the freedom
guaranteed under Art. 301; that even if permssible, it is
not a reasonable restriction of =and conmmerce within Art.
304, and that not having been enacted wth the previous
sanction of the President, it is not effective as |aw under
Art. 265.
At an earlier hearing, the attention of the Constitution
Bench of this Court was drawn to Atiabari Tea Co. Ltd. wv.
State of Assam (1), where this Court struck down by mpjority
the Assam Taxation (on Goods Carried by Roads or Inland
Wat erways) Act, 1954, as offending against the freedom of
trade, comerce and'intercourse. On-that occasion, three
views were expressed. Sinha, C- J.. held that the freedom
guaranteed by Art. 301 was against "trade barriers, tariff
wal l's, or inposts which have a deleterious effect. on the
free flow of trade, conmerce and intercourse"  but not
against taxation Sinpliciter. Shah, J.,” held that the
freedom envisaged was w de enough to~ conprehend wthin
itself a ban of prohibition, control or inpedinent ' of any
ki nd what ever and of taxes whether they fell on novenent of
trade or conmer ce or ot herw se. The majority
(Gj endragadkar, Das Gupta and Wanchoo, JJ.) hold that
though taxes as such were not within the ban of Part Xl II
such taxes as inpeded the free flow of trade and were
directly placed on novement were included in-it. The
appel lants relied on the views of Shah, ~J., and failing
that, on the majority view which, they contended, also held
good here, while the State Governnent based its case _upon
the views of the |earned Chief Justice. The Constitution
Bench was thus of the opinion that "having regard to the
i nportance of the Constitutional issues involved and the
views expressed in Atiabari Tea Co. Ltd. v. State of Assam
(1)", this case
(1) [1961] 1 S.C.R 809.
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should be heard by a l|arger Bench, and these appeal's have
thus come before this special Bench.’” Certain other parties
obt ai ned perm ssion to intervene, and notices having issued
to the Advocate-General of States, we have had the benefit
of argunents from vari ous angl es.
That freedom of trade, conmerce and intercourse is secured
by Art. 301, subject to the other provisions of Part XilII
has not been disputed in this case. The dispute is only as
to what is comprehended within that freedom and a further
guestion is whether the powers of Parlianent and the State
Legislatures to levy taxes according to the Sundry Entries
in the Legislative Lists are nmeant to be circunscribed in
any way, and if so, to what extent.
Art. 301 of the Constitution, so far as its | anguage goes,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 45 of 88

is fairly nodelled on s. 92 of the Australian Comonwealth
Act, 1900, and nunerous decisions of the H gh Court of
Australia and on appeal, by the Privy Council, were cited
before wus to define the content and extent of the freedom
envi saged. Besides, the Governnent of India Act, 1935, also
contained in a. 297 a provision on the subject of freedom of
trade and comrerce, and the contention of the State partly
has been that Part XlIl enacts little nore than what was
cont ai ned there.

Since the argunents made nuch of these two analogies, it is

necessary to state first certain well. known and well-
accepted propositions relating to the interpretation of
Constitutions, in which there are fundanental |limts upon
the power to |egislate. In Queen v. Burah (1), Lord

Sel borne laid down a proposition which in its exposition of
the subject and the manner of expression can hardly be
i mproved. Lord Selborne said:
"The established Courts of justice when a
guestion arises whether the prescribed limts
(1) (1878) 3 App.cas. 889.
570
have been exceeded, nust of necessity deter-
m ne that question; and the only way in which
they can properly do so, is by looking to the
terns of the instrunment by which, affirmati-
vely, the legislative powers were created, and
by which, negatively, they are restricted. |If
what '« has been done is legislation within the
general . scope of the affirmative words which
give the power, and if it violates no express
condition or restriction by which that power
islimted it is not for any Court of " Justice
to inquire further, or two -enlarge constru-
ctively those conditions or restrictions.”
We have thus to see what power s have

affirmatively been conferred on the
| egislatures of the State and what ‘are the
restrictions on t hat power . In this

connection, we nust also bear in nind the
wei ghty observations of Gwer, C. J., in Bhola
Prasad v. The King Enperor (1)
"W must again refer to the fundanmenta
proposition enunciated in The Queen. V.
Burah(2) that Indian Legislatures within their
own sphere have plenary powers of |egislation
as large and of the sane nature as those of
Parliament itself. |If that was true in 1878,
it cannot be less true in 1942. Every
i ntendnment ought therefore to be nmade in
favour of a Legislature which is exercising
the powers conferred on it."
The |l egislative powers of the States after the establishment
of the Republic of India are certainly not any the |ess; and
it rmust be conceded at once that within the range of their
powers as conferred the legislative entries in Sch. VLI,
the State Legislatures are suprene, subject, of course, to
such restrictions as are to be found in the Constitution
itself
(1) [1942] F.C.R 17, 27. (2) (1878) 3 App. cas. 889
571
The power to tax notor vehicles is the subject of Entry 57
in the State List, and it reads:-
"Taxes on vehicles, whether nmechani cal | y
propelled or not, suitable for use on roads,
including tranctars subject to the provisions
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of entry 35 of List III."
The words "suitable for use on roads" describe the kinds of
vehicles and not their condition. They exclude from the
Entry, farm nmachinery, aeroplanes, Railways etc. which
though nechanically propelled are not suitable for wuse on
roads. The inclusion of trans using tracks which may be on
roads or off them nmakes the distinction still nor e
appar ent . It is thus clear that the power to tax notor
vehicles is plenary, subject to Entry 35 of the Concurrent
List or any other restriction to be found el sewhere in the
Constitution. Entry 35 above referred to reads:

" 35. Mechani cal | y propel | ed vehi cl es

including ‘the principles on which taxes on

such vehicles are to be levied."
The existence of such an Entry in the Concurrent List cuts
down the supremacy of the State Legislatures, and in respect
of taxation of notor vehicles, if the principles of taxation
are laid down by Parliamentary legislation, the State |aws
repugnant 't hereto nust be void, in view of the provision of
Art. 254 of the Constitution. The question whether the
power of Parlianent to |egislate and |ay down principles of
taxation under Entry 35 of the Concurrent List would also
have to be considered under Part XIll, does not arise in
this case, for admttedly there is no | aw by Parliament that
Entry either prior /or subsequent to the State Act. Thus, so
far as the taxing power of the State Legislature is concer-
ned, it nust be admitted that it was not -only exercised
under Entry 57, but, if judged sol ely under that Entry, that
it was properly exercised.
572
The question thus is whether on the exercise of this power
there are to be found other curbs in other ~parts of the
Constitution, and whether those curbs  have not been
observed. Such curbs may be of three kinds. The first may
arise fromthe operation of the power of |egislation granted
to Parliament by Entry 42 of the Union List, and the
contention in this connection is that the present /i npugned
Act in its pith and substance is  legislation under that
Entry and thus void. The second may arise from Art. 19,
sub-cls. (d), (f) and (g) if the llaw deprives the notor
operators of the right (a) to nove freely throughout the
territory of India (b) to acquire, hold —and dispose of
property, and (c) to practice any profession, or to carry on
any occupation, trade or business, and the restriction is
i ncapable of being justified as reasonable. The third nay
arise from the provisions of Part XlIIl where freedom of
trade, comrerce and intercourse throughout the territory of
I ndi a has been ,guaranteed’, subject only to the provisions
of that Part. These, in the main, are also the contentions.
and these appeals can be effectively disposed of from these
three view points.
The first contention that the inmpugned Act is bad because it
is legislation directly under Entry 42 of the Union  List
need not detain us long. The subject of Entry 42 of the
Union List is not taxation but "inter-State trade -and
conmer ce". The schene of the Legislative Lists shows that
taxation entries are separate fromother entries, and the
other entries do not include a power to inpose a tax, though
the power to levy fees is included as it is expressly so
st at ed. The subject of Entry 57 of the State List is
taxation on vehicles. An Act which seeks directly to levy a
tax on notor vehicles even though there may be incidenta
and subsidiary provisions about the regulation of a
particular inter-State trade carried on with the aid of or
in
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notor vehicles is legislation really within Entry 57 and not
within the other Entry though it may, touch it, and is thus
within the conpetence of the State Legislature. That these
nmotor vehicles come into the taxing State from an extra
State point and are taxed within the taxing State by reason
of their use or presence there, may raise problens under
Part XIIl but not under Entry 42 of the Union List. The
words of the charging section are
"No motor vehicle shall be used in any public
pl ace or kept for use in Rajasthan unless the
owner thereof has paid, in respect of it, a
tax at the appropriate rate specified in the
Schedule to this Act........ "
The pith and substance of the Act is the levy of a tax on
notor vehicles in Rajasthan or their use in that State
irrespective of where the vehicles come from |In one sense,
it does not seek directly or inmmediately to legislate on
inter-State trade or conmmerce or to prohibit the entry of
such notor vehicles it the tax be paid, except in so far as
a person-deterred by the tax nay keep out. This may be a
point for consideration under Part Xl Il or even Art. 19 of
the Constitution, but not under Entry 42 of the Union List.
Even if the levy of ‘the tax may be said to touch inter-State
trade or comrerce, it is not legislation in respect of
interstate trade or commerce. It has been held consistently
by this Court, the Privy Council and the Federal Court that
a law substantially in its pith and substance under an Entry
in one List may touch incidentally on a topic of |egislation
in arival List w thout beingvoid or ultra vires. This, in
our opinion, is sufficient to dispose of the first point.
The next attack is wth the aid of Art. 19 of the
Consti tution. That Article guarantees to-the citizens of
India certain basic freedonms. Freedomfromtaxation is not
one of them It is hardly
574
necessary in this case to exam ne the subject fromthe angle
of Art. 19, because a law to be good under that Article nust
satisfy the test of reasonableness. If the i mpugned
sections here are declared to be unreasonable restrictions
upon the freedom of trade, commerce and intercourse, they
woul d fall also under Part XiIl. If this were to happen, it
woul d be wholly unnecessary to deci de whether taxation |aws
are within the reach of Art. 19 and also whether -the
i mpugned provisions have to pass the independent scrutiny of
Art. 19 before they can be sustained.
This brings us to the consideration of the last point on
whi ch argunents occupied the Court for several days. It
woul d be necessary (if not, inpossible) to try to discuss
the argunments which, though proceeding fromthe sane /side,
were often conflicting. The use of |anguage borrowed from
a. 92 of the Australian Constitution in Art. 301 of our Con-
stitution led to the citation of many Australian rulings.
Those rulings are so nunerous that they provoked a fornmer
Chi ef Justice of the H gh Court of that Country to say that
when he died, s. 92 would be found to be witten on his

heart But it is reasonable to suppose that those who

borrowed the | anguage in India were fully aware of the con-
flict of opinionin Australia. It is reasonable to assune
that the framers of our Constitution nust have sought to
avoid there dangers. It nust not also be overlooked that
the decisions of the Privy Council in Comonwealth of
Australia v. Bank of New South Wl es(1l) and Hughes and Vale
Pty. Ld. v. State of NNS.W (2), which to some extent have
narrowed down the controversy in Australia, were not
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rendered when the draft Constitution was franed or the
Constitution was adopted. A note has, however, to be taken
of the fact that the history of the establishnment of
federation in the two Countries is so vastly different that
in spite of

(1) [1950] A.C. 235.

(2) [1955] A.C. 241.
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certain resenblance in the |language enployed in the
conpar abl e provi sions of the two Constitutions, they cannot
mean the sane thing. I ndeed, they differ in so many
respects that nothing is nore dangerous than to suppose that
the Indian Constitution wi shed to secure freedom of trade,
conmerce and intercourse in the sane way as did the Austra-
l[ian Conmmonwealth. These differences are not to be found
solely in the |Ianguage of the correspondi ng provisions but
in the evolutionof the two Countries and the checks and
bal ances provided in-our Constitution which are not to be
found in/ the Australian Constitution. W shall refer to
these differences briefly before exam ning what checks and
bal ances have been provided in our Constitution

The Commonweal th of Australia was formed out of a number of
Colonies which were  separated by high tariff walls and
nunerous differential inter-Colonial duties. The idea of a
federation was born out of a desire to secure free trade on

a reciprocal basis between the Col onies. The Federation
was, however, delayed by the failureto reach agreenent on
t he financial aspects of the Constitution. Nuner ous

conventions took place which tried unsuccessfully to solve
the problemwhich was aptly described ",as the lion in the
path of unity". It was after surmunting many difficulties
that the financial clauses were settled by agreenent. It is
in the background of these historical ~facts that the
provisions relating to freedom of trade, conmrerce and
intercourse have been interpreted by the H gh Court of
Australi a. The provisions of the ~Australian Constitution
thensel ves enact the underlying agreenents. Sections 51
88, 89, 90, 100 and 102 insist upon wuniformty and the
absence of discrimnation in nmatters of trade and commerce
after the inposition of uniformduties of custons which was
to be achieved in tw years.
576
Section 92 then epitom zes the whol e concept of this unity
and freedomfrompreferential treatment by enacting
"On the inposition of wuniform duties of
custons, trade, comerce and intercourse anong
the States, whether by neans of interna
carriage or ocean navigation, shal | be
absolutely free."
It nay be pointed out here t hat t he
alternative phrase "t hr oughout t he
Conmonweal t h" was not accepted, though it was
suggested as an anendnment nore than once.
The provisions of the Australian Constitution
such as bear on trade and conmerce, are - no
nore than covenants entered into at t he
Conventions, which have been introduced bodily
into the Australian Constitution, the fate of
which depended for a long time on how to
secure an agreenent about wuniform tariffs
cust ons, exci ses and bounti es. The
decl aration of freedom of trade, comerce and
i ntercourse was the |ogical culnination of the
negotiations for the establishnent of the
Feder ati on. The | anguage of s. 92 was thus
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nade enphatic, even though its full purport
remai ned vague. As observed by Vi scount

Hal dane, L. C, in Attorney-General for the
Conmonweal th of Australia v. Colonial Sugar
Refining Company Limted (1) :
"It is a matter of historical know edge that
Australia the work of fashioning the future
Constitution was one which occupied years of
preparation through the medi umof conventions
and conferences in which the nost di s-
tingui shed statesnmen of Australia took part.
Al ternative systenms were di scussed and wei ghed
agai nst other with mnute care. The Act of
1900 nust = accordingly be regarded as an
i nstrunment” which was fashioned with great
(1) [1914] A C. 237.
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del'i beration, and if there is as points obs-
curity inits language, this may be taken to
be ~due not to-any uncertainty as to the ado-
ption of the stricter from of f edera
principle, but to that difficulty in obtaining
ready agreement about phrases which attends
the drafting of |egislative nmeasures by | arger
assenbl ages. "
But declarations in a Constitution, however worded, nust be
given effect to, and they always | oomlarge on the horizon
of law nmaking, if they curtail legislative power, and it is
not surprising that the Australian H gh Court was faced with
the probl em of deciding which laws rendered trade, comerce
and intercourse unfree and which did not. ~In the course of
these decisions, a wide cleavage in opinion soon appeared.
one view holding that any burden on trade, conmmerce or
intercourse between the States was bad, and the other view
attenpting justification to save |aws which were i mpugned.
Various grounds for such justification were evol ved. Sone
laws were wupheld on the ground that they were nerely
regul atory but sone others were declared void as having
crossed the line of legitinate regulatory action. Sone
taxation |aws were upheld on the ground that though they
burdened trade or conmerce, they were conpensatory .in
character. Even there, differences arose about the tests to
be applied to discover when such laws could be said to have
exceeded the limts. The nunber of such cases is |egion
and al nost any view can be supported by citations from sone
judgment or other fromthe Australian |law Reports. Lord
Porter in Comonwealth of Australia v. Bank of ~New South
Wales (1) aptly summed up : "In this labyrinth there is no
golden thread" (p. 310). The nmamze of law round s. 92 / was,
of course, sonething of which the franers of our
Constitution were not unaware. They knew (1) [1950] A. C
235.
578
that in spite of the force of the words "absolutely free"
it was well-settled that the freedomso contenplated was. a
qualified freedom In Duncan v. State of Queensland (1)
Giffith, C J., had observed, what was generally accepted,
that "the word free’ does not nean extra | egem any nore
than freedom neans anarchy". The task of the Bench as also
the Bar was to ascertain the limts of freedom or nore
appropriately, the limts to which restrictions could go.
In this, the Australian H gh Court was the actor in the main
; but the Privy Council also delivered four judgnents. o
these, two were before our draft Constitution and two,
thereafter. It is, therefore necessary to investigate, to
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find out what was the accepted position in about 1948 to be
able to see if any of the principles so laid down were
accepted and to what extent they were nodified to suit our
Constitution in the light of our own history. W shal
first notice those cases which were decided before our
Constitution was drafted in 1948.

This first point on which difference arose in Australia was

whet her s. 92 of the Commpbnweal t h of Australia Act was
addressed only to the States, or whet her it bound t he
Commonwealth as well. In W & A MArthur Ltd v. State of

Queensland (2) the nmpjority held that the Commonweal th was
not bound.’ Gavan Duffy, J., alone held that the | anguage of
the section clearly controlled both the powers conferred on
t he Federal Parlianent’ and those reserved to State
Par | i ament . The view of the majority was negatived by the
Privy Council in Janmes v. Commonweal th of Australia (3).
I ndeed, the High Court of Australia had already doubted the
correctness of ~the view, but it felt itself bound by it.
The Privy Council traced the devel opnment of that view and
poi nted ‘out that though in The King v. Vizzard (4) the
Conmonweal t h _agreed to be
(1) (1916) 22 C. L. R 536, 573
(2) (920) 20 C. L. R 530.
(3) [1936] A C. 578.
(4) (1933) 50 C.L.R 30.
579
bound within certain limts, the ruling in McArthur's case
(1) was not departed fromand that though the view was
reaffirmed in Australia fromtine to time, it was not
applied in practice.  The Board, however, did not "shelter
under the decision in MArthur's case (1), and decided that
the Comonwealth was also bound. Thus, the opinion of
Issacs, J., in Foggitt Jones & Co. Ltd. v. The State of New
South Wales (2) that s. 92
"makes Australia one indivisible Country for
the purpose of conmmerce and i nt ercourse
between Australians” and that it was "heyond
the power of any State Parlianent, or even of
the Commonweal th Parlianment, by any regul ation
of trade and commerce, to i mpair t hat
f undanment al provi si on”
was accepted at least in its first part.
The second point was what was neant by
$(absolutely free". The Attorney-General for
Australia in the course of his argunents in
James v. Conmmonwealth of Australia (3)
summari sed the propositions which were urged
and supported by authorities in the argunents
before the Privy Council in that  case, and
they were six, as follows :
"(1) The first meaning of 'free’ is free of
all law of every description ;
(2)Free of any restrictions inposed upon
trade and commerce by reason of its interState
character. That is, free of any discrim-
nating trade | aw ;
(3)Free as trade and comerce of al
i nterference whether specially directed to it

or not ;

(4) Free of all laws the pith and substance
(1) (1920) 28 C L.R 530. (2) (1916) 21
C.L.R b557.

(3) [1936] A.C. 578.

580

of which is a regulation of interstate trade
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or commerce
(5) Freedom attaches to trade and comerce
regarded as a whole and not distributively.
I ndividuals are not guaranteed freedom in
relation to their trade and conmerce so |ong
as trade and comrerce as a whole are not
i mpai red.

(6)Free from pecuniary inposts-that is the
narrowest neaning of s. 92."

These six propositions fairly represent the
view in the wvarious judgnents of t he
Australian H gh Court. |Isaacs, J., in Rex .
Smithers (1) had observed

“I'n my opinion, the guarantee of inter-State
freedom of transit and access for persons and
property under-a. 92 is absolute-that is, it
is an absolute prohibition on the Conmpbnweal t h
and States alike to regard State borders as in
thensel ves possible barriers to intercourse
between Australians."

I'n MArthur’a Case (2), the claim was nade
against all CGovernnental control and t he
majority also held that to be its meaning.
The Privy Council exam ned the scheme of the
Constitution of Australia and drew the line
t hus :

"The true criterion seems to be that what is
nmeant. i's freedomas at the frontier or, to use
the words of s. 112, in respect. of ’'goods
passing. into or out of the State’. VWhat is
nmeant by that needs explanation, ‘The idea
starts with the admtted fact that federation
in Australia was intended (inter alia) to
abolish the frontiers between the different

States and create one Australi a. That
concepti on i nvol ved freedom from | custons
duti es, i mports, (border prohibitions and

restrictions of every
(1) [1912] 16 C. L. R 99.
(2) [1920] 28 C. L. R 533
581
kind:the people of Australia were to be free
to trade with each other, and to pass to and
fro anobng the States, w thout any burden
hi ndrances or restrictions based nerely on the
fact that they were no nmenbers of the sane
State."
After referring to sonme cases in. which the
burdens and hi ndrances took diverse forns' and
appeared under various disguises, the /Board
observed that it nust be a question of fact in
every case whether there was an interference
with the freedom of passage, and finally
observed
"As a matter of actual |anguage, freedomin_ s.
92 nust be sonehowlimted, and the only
[imtation which energes fromthe context, and
which can logically and realistically be
applied, is freedomat what is the crucia
point in inter-State trade, that it is at the
State barrier."
The |language of s. 92, particularly "among the States,
whet her by nmeans of internal carriage or ocean navigation
shall be absolutely free", taken with the history to which
we have already referred apparently deci ded the controversy.
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This was departed fromlater in Cormonwealth of Australia v.
Bank of New South Wales (1), but after our Constitution was
drafted.
The next question decided was: what was nmeant by "trade and
commerce". Again, in MArthur’'s Case (2), the meaning given
was a very wide one. It was not confined to the "mere act
of transportation of nerchandi se over the frontier." It was
sai d that "all the commercial arrangenents of whi ch
transportation is the direct and necessary result from part
of "trade and comerce". In
(1) [1950] A C 235.
(2) [1920] 82 C. L. R 530
582
the concept of "trade and commerce" were thus included-
"t he mutual conmuni ng, the negoti ati ons,
ver bal and by correspondence, the bargain, the
transport ~and the delivery are all, but not
excl usively, parts of that class of relations
between manki nd which the world calls trade
and comerce’ ."
I'n reaching  this  conclusion, Knox, CJ.,
referred to Bank of India V. Wlson (1) and
Comm ssioners~ of Taxation v. Kirk(2), where
Lord Davey observed
"The’ word trade’ no doubt  prinarily neans
traffic by way of sale or exchange or
conmercial dealing," but al so-added that "it
may have a | arge neaning."
The view of Knox, C'J., was expressly disapproved by a Privy
Council in James v. Commonwealth of Australia (3)involving,
as it did, a conception of inter-State trade, commerce and
i ntercourse comrencing at whatever stage inthe State of
origin, and continuing until the noment in the other State
when the operation of inter-State trade could be said to
end, the freedom attaching to every stop in the transaction
from beginning to end. It was said that such a view would
lead to an imunity fromlaw of ‘a whole body of ‘acts or
dealings by the nere fact "that they are parts of an inter-
State transaction." The concept of trade and conmerce was

thus limted to that novenment to which crosses a State
barrier.

As regards "intercourse" also, the earlier nmeaning was w de.
The question was whether such ,,intercourse" nust be
"“comercial". It was held in earlier cases that this

conferred a personal right on an Australian and i ndependent
of any commercial attributes he nay possess, to pass over
t he
(1) (1877) 3 Ex. D FOR (2) [1900] A.C 588 592.

(3) [1936] A.C 578.
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Continent irrespective of any State border as a reason in
itself for interference" (per Isaacs, J., in R v. Snithers

Ex Parte Benson (1). This viewwas affirmed in Duncan v.
State of Queensland (2) and also in McArthur’s case  (3).
Later, it was held that the concept of "’'trade, comrerce and
intercourse " neant what was held to be included in the
concept of "conmerce" as understood in the United States:
(per Dixon, J., in the Bank case) (4). Wth the exact
nmeani ng of the word, we are not presently concerned.

We shall next see how the doctrine of the freedom of trade,
commerce and intercourse was applied in practice. In this
connection, three cases filed by one Janmes to question the
marketing legislation of the States and the Commonweal th did
much to settle some of the controversies. The two cases
decided by the Privy Council before our draft Constitution
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were due to his efforts. His first case did not reach the
Privy Council, and is reported in James v. South Australia

(5), but it was approved by the Privy Council in Janes v.
Cowan (6). These cases may be noticed briefly.

In James v. South Australia (5), State legislation creating
a Dried Fruits Board and enmpowering it to five maximmm
prices (s. 19) and to deternmine where and in what quantities
dried fruits should be marketed (s. 20), and to acquire on
behal f of the Mnister dried fruits fromdealers (s. 28),
was chal | enged under s. 92. Section 28 was expressly made
subject to s. 92. Section 20 was declared invalid by the
Hi gh Court of Australia, but ss. 28 and 29 were hold to be
val i d.

In Janmes v. Cowan(6), the question was the conpulsory

acquisition of dried fruits in South Australia by the
M ni ster of Agriculture through a Board, after
(1) (1912) 16 C. L. R 99.
(2) (1916) 22 C.- L. R 556 573.
(3) (1925) 28 C. L.R 530.
(4) (1948) 76 C. L. R 1, 380, 381.
(5) (1927) 40 C L.R 1.(6)[1932] A C. 542
584
determination by the Boardin its absolute discretion what
guantities should be marketed |locally and fixing quotas for
the other States. /  The question was whether this affected
freedom of comerce anong the States. ~ The Privy Counci
enphatically answered that it did. But it nmde remarks
which showed that if the prinmary object of the |legislation
was not directed to trade or conmerce but such matters as
defence., famne, disease and the like., “the incidenta
effect on the trade and commerce was i mmaterial . The action
of the Mnister was declared ultra vires, and James was held
entitled to succeed in his claimfor damages.
The legislation by the State having been declared invalid,
the Commonweal th made the Dried Fruits Act (1928-35). Under
that law, no person could send dried fruit fromone State to
another unless he exported his ‘quota outside Australia.
This was chall enged by Janes. Wen the case reached the
Privy Council, three points were Considered by the Privy
Counci| and decided. The first was that. 92 bound also the
Commonweal th, the second was that it created a ban against
prohi bitions or burdens at the frontier, and lastly, that it
protected conmmerce in notion and passing the frontiers of
the States. A large nunber of cases were noticed in which
it was decided that trade and commerce was validly burdened
in the exercise of power to make laws without inpairing
novermrent of trade at the borders. These laws dealt wth
various subjects |ike nmonopolies, price fixation, health
regul ations, licensing systens, entry of goods or persons
and transport.
The last group consisted of cases in which restrictions
applying to notor vehicles as integers of trade and conmerce
or their owners were considered. WIlard v. Rawion (1) was
concer ned

(1) (21933) 48 CL.R 31 s.
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with a law which required registration of all motor vehicles
on paynment of a fee. The King v. Vizzard (1) was concerned
with the Ilicensing of motor vehicles acting as common
carriers. O Glpin' s case (2) was concerned with owners of
vehicles carrying their own goods, and Bessell v. Daynan (3)

was concerned with |aw affecting inter. State journeys.
These laws were declared valid by the Hgh Court, and
special leave to appeal having been refused, it was

understood that the Privy Council had approved them In al
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these cases, the decisions were by majority, but D xon and

St ar ke, JJ. dissented. In James v. Conmonwealth of
Australia (4) the Privy Council selected The King v. Vizzard
as the best exanple. |In that case, the question was whet her

the State Transport (Co-ordination) Act, 1931 (N S. W)
contravened s. 92. Under that Act, no public notor vehicle
could operate in the State unless the notor vehicle was
i censed. Licensing was by a Board which had complete
discretion, and a fee had to be paid. The lorry of the
appellant in that case plying between Ml bourne and Now
Sout h WAl es was unlicensed, and the driver was convicted for
breach of the Act. The Australian H gh Court held by
majority that the Act did not contravene s. 62. The Privy
Council described the judgnent of Evatt, J., as of great
i mportance and quoted the foll owi ng passage fromit:
"Section 92 does not guarantee that, in each
and every part of-a transaction which includes
the inter-State carriage of comodities, the
owner~ of the commodities, together wth his
servant and agent - and each and every
i'ndependent ~contractor co operating in the
delivery and marketing of the commpdities, and
each of “his servants and
(1) (1933) 50 C L. R 30.
(2) (1935) 52 C. L.R 189.
(3) (11935) 52C. L. R 215.
(4) [1936] A.C. 5 78.
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agents, possesses, until delivery and narket-
ing are conpleted, aright to ignore State
transport —or marketing regulations, and to
choose how, when and where each of them will
transport and market the commodities."
This was before the decision of Riverina
Transport Pty. Ltd v. Victoria (1), which was
decided on the basisof Rex. v. Vizzard (2)
t hough not wi thout sone doubts.
In 1945, the Australian High Court decided
Australian National Airways Pty. Ltd. v. The
Commonweal th  (3). Under the Airlines Act,
1945, authority was given to establish State-
managed services to the exclusion of existing
comer ci al lines whose business was to
term nate, whenever a line, was effectively
started by the Governnment Airlines Comission
The validity of the entire Act was challenged
by private operators who stood excluded from
field, on the ground of an infringement of s.
92 of the Commonweal th of Australia Act. The
establishment of the Airlines Commi ssion was
uphel d, but the creation of nobnopoly was held
to be invalid. Latham C.J observed
"I venture to repeat what | said in the fornmer
case (MIlk Board case) (4): 'One proposition
which | regard as established is hat sinple
| egi sl ative prohibition (Federal or State), as
distinct fromregulation, of inter State trade
and comerce is invalid. Further a |law which
is directed against’ inter-State trade and
commerce is invalid. Such a law does not
regulate such trade, it nerely prevents it.
But a law prescribing rules & s to
(1) (1937) 57 C. L. R 327.
(2) (1933) 50 C. L. R 30.
(3) (1945) 71 C. L. R 29.
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(4) (1939) 62 C. L. R 116, 127.
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the nmanner in which trade (including trans-
port) is to be conducted is not a nere prohi-
bition and may be valid in its application to
inter-State, notwithstanding s. 92."
One other inportant case was decided by the High Court of
Australia before our draft Constitution was prepared, and to
that we next turn. That case is Bank of New South Wales v.
The Conmonweal t h (1). The question was about t he
constitutionality of t he Banki ng Act , 1947, and
alternatively of some of its sections. The Act provided for
the acquisition of shares in certain private banks by the
Conmonweal th Bank by agreenent or compul sion and generally
for their closure and managenent by the Commonweal th Bank
Five grounds were taken in attacking the Act. One such
ground was that the acquisition provisions, the managenent
provi si.ons and the prohibition provisions were contrary to
s. 92 of the Australian Constitution. Latham C J., after
hol di ng. 't hat banki ng was not trade or comerce, held that
banking was an instrunent which was used in inter-State
trade and commerce. He held, therefore that since the
overthrow of MArthur’s case (2) by the Privy Council, the
| egi sl ative control ‘by the Act did not offend s. 92, because
it was a general ‘control and not a control of any inter-
State element. MTiernan, J., agreed in this conclusion
The nmmjority, however held otherwise. ‘Rich- and WIIians,
JJ., in their judgenent laid down that the freedomin s.92
was a personal right attachingto the individual, that a
banker who carried on business in nore than-one State was
engaged in trade, conmerce and intercourse anong the States,
that Janes v. Commonwealth (3) could not be ~understood to
have | aid down that s. 92 protected only the actual \ passage
of goods or persons fromone State to another and the Act
prohi biting such trade, comerce or inter-
(1) (1948) 76 C. L. R 1, 180, 38
(2) (1920) 28 C. L. R 530.
(3) (1936) A C 578.
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course offended s. 92. Starke, J., began his  judgment on
this part by saying Is. 92 of the Constitution prescribes
but judicial decisions have much weakened" the freedom of
trade, comrerce and intercourse. He then summarised the
position as at that date as foll ows:
(1) The prohibition of a. 92 was addressed
to the States as well as to Conmmonweal th
Par | i ament .
(2) The freedomwas from both (legislative
and executive control
(3) The freedom was available to t he
individual as also to trade and -commerce
viewed as a whol e.
(4) The individuals were to conduct ' ‘their
commercial dealings independently of State
boundari es.
(5) The freedom was assured not only to
tangi bles but also to intangibles, and the
words of the section by neans of interna
carriage or ocean navigation" in s. 92 could
not be hold to nean only tangi bl es. St ar ke,
J., himself said that these words "'trade,
conmerce and intercourse" were w de enough to
include intangibles and took the aid of sone
Aneri can deci sions which had hel d t hat
i nsurance was within the Comrmerce power.
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(6) Though the freedomwas at the frontiers
of the States but any restraint put upon
trade, comerce and intercourse even before
some tangible property leaves the State of
origin was al so contenpl at ed.

(7) Di xon, J's dictumin O Glpin s case(1)
where he observed "It is not, therefore every
regul ati on of commerce or of nobvenent

(1) (1935) 52 C. L. R 189.
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that involves a restriction or burden constit-
uting an _inmpairnment of freedom Traffic

regul ations  affecting the lighting and speed
of vehicles, tolls for the use of a bridge,
prohi bition of fraudul ent descriptions upon s
goods, -and provisions for the safe carriage of
dangerous things; supply exanples of reg-
ulatory  provisions not strictly restrictions
within s. 92.
According to State, J., all Transport cases precept WIllard
v. Rawson (1) were wongly decided. WIllard v. Rawson (2),
according to the learned judge was a pure case of traffic
regul ation, but in a other cases the burdens inposed
directly and i medi atel y upon the transport and novement of
passengers and goods whether engaged in donmestic inter-State
or other trade or comerce, were wong held to be nerely
regul atory of the freedomhad not its restriction
D xon, J., in dealing with the words "trade, = .comerce and
i ntercourse" stated that the compensations expression was
evidently wused to "include |l-fornms and variety of inter-
State transactions whether byway of commrercial —dealing or
all personal converse or passage". Healso held ‘that in-
tangi bl es like insurance, banking, etc. were included that
concept, and agreed with the view that though regulation of
trade, conmerce and interCoarse was conpatible with freedom
of inter-State passage or. converse, anyt hi ng whi ch
restricted the freedom of such.an intercourse was /excluded
by 1992. The anal ysis of the Banks’ case(l) in ‘the High
Court in the judgment of Starke, J., represents  adequately
the views entertained on the subject of freedom of  trade,
commerce and intercourse in action to s. 92 of the
Commonweal th of Australia it before our —Constitution  was
framed.
(1) (1933) 48 C.L.R 316.
(2) (1948) 76 C.L.R 1, 380, 381
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We shall now | eave the Australian scene for the tine being,
but wll revert to it to show how further difficulties

arising in Australia fromthese settled views were solved,
to begin with by the Privy Council and subsequently thereto,
by the Hi gh Court of Australia, W shall also refer to the
late cases that were decided in reference to s. 92 of the
Australian Commonweal th Act, but which were not available to
the Constituent Assenbly in India when our Constitution —was
franed. W shall then be in a position to see how in
Australia the difficulties were surmounted and how in India
those difficulties were envisaged and tried to be net by
proper |egislative enactnents:

Bef ore we proceed to an examination of the provisions in the
Indian Constitution and their evolution, we will refer to
the provisions on the subject of freedom of trade and
commerce in the Constitutions of Canada and the United
States of Anerica because they were also precedents which
were available. In the British North Arerica Act, 1867 s.
91(2) places "The Regul ation of Trade and Comrmerce"” in the
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excl usive power of Parlianent. Section 121 then provides:
"Al Article of the Gowth, Produce or
Manuf acture of any one of the Provinces shall
from and after the Union, be admtted free
into each of the other Provinces."

Several inmportant decisions were rendered by the Privy

Council and to sone of thenme we find it necessary to refer.

In Citizens Insurance Co. v. Parssons (1) and. again in Bank

of Toronto v. Lanb(3) the Privy Council found it necessary

to limt the general words of No. 2 of s. 91 ’'to afford
scope for powers given exclusively to the Provincial Leg-
islatures’. 1In City of Montreal v. Mntreal Street Railway

(3), the same was observed again. Lord

(1) (1881) 7 App. Cas. 96.

(2) (1887) 12 App. Cas. 575.

(3) (1912) A C. 333, 344.
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Hal sbury, L. C , in Attorney-General for Onterio v. Attorney

General for the Domnion (1) said that the words nust be

given 'a statutory nmeaning’ .  There'is, however no definite

statement  _of ~the Ilimtsto be placed but generally the

exercise of regulation of trade and conmerce within the

Provinces is upheld under No. 16 of s. 92, which gives the

foll owi ng power to the Provinces:

"CGenerally all matters of a nerely local or private nature

in the Province."

And this is even where sone prohibitions and restrictions

affect the inportation, exportation,  nmanufacture, Kkeeping

sal e, purchase and use of comodities and nust in sonme way

interfere with business operations beyond the Province. In

Bank of Toronto v. Lanbe (2) at p. 586, the Privy Counci

said that iif the general power of regulation given to

Parliament could be said to prohibit provincial taxation on

the persons or things regulated, it ~could only be by

straining those general words to their w dest extent. In

the Liquor Prohibition Appeal 1895(2), Lord Witson asked

the question which we may wel | ~ask: "Do you regulate a man

when you tax hinm?" and Lord Herschel said thereupon
“"May it not be necessary to regard it from
this point of view, tofind what is wthin
regul ati on of trade and conmerce, what is the
obj ect and scope of the legislation.? Is it
sone public object which incidentally involves
sone fetter on trade or conmerce or is it -the
dealing with trade and commerce for t he
purpose of regulating it ? May it not be that,
in the forner ease, it is not a regulation of
trade and commerce, while in the latter it is,
though in each case trade and commerce  in a
sense nmay be affected ?"
(1) [1896] A C 348 (2) (1817) 12 App.
Cas. 575.
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Lord Watson then said:
"I't would be difficult toinply from these
words the regulation of trade and commerce’
whil st the power of direct taxation is given
the province the clauses nust be reasonable
read together it would be difficult to suppose
that regul ati ng commerce meant the passing of
an Act by the Dom nion |egislator exenpting
banks from provincial taxation, for
practically that is what the argunent in that
case" [Bank of Toronto v. Lanbe (1)] had cone
to; that under the words regulating comrerce




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 58 of 88

was inplied a power of exenpting a bank from
provincial taxation, or the liability to by
taxed by the provincial parlianment." (Lefroy
Canada’ s Federal System (1913) p. 391).

We do not consider it necessary to refer to
nore cases but would refer later to the words
of Lord, Watson and Lord Herschell, which we
have quote, here.

The lawin United States of Anerica need not
detain us long. Article 1. s. 8 gives the
conmerce power in the follow ng terse words
"The Congress shall have power......... T
regulate Commerce with foreign Nations, an
anmong the several States, and with the India

Tri bes. ™"

In 1824, in the well-known case of G bbone
Qgden (2), this clause was consi der ed.
Marshal I, C. J gave the definition of comerce

;ConnErce, undoubtedly, is traffic, but it is

somnet hi ng nor e; iteis i ntercourse. I
descri bes ~the conmmrercial intercourse between
nations and parts of nations, in all it

branches, and is regul ated by prescribing rule
for carrying on that intercourse."

(1) [1837] 12 App, Cas. 575.

(2) (1824) 9 Weat 16 L. ed. 23.
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The principle of federation as understood in
the United States is that sovereign States
have surrendered a part of their power to the
United states and barring what has been
surrendered and what is prohibited by the
constitution of the States, the resi due
bel ongs to the “United States. Thi s is
brought, out in the Tenth Amendnent:

"The powers not del egated to the United States
by the Constitution nor prohibited by it to
t he States, are reserved to the St at es
respectively, or to the people.”

Most of the cases in the American Reports are
concerned with what rights belong to the
States and how far the Congress can regul ate
conmmerce. That is not a subject with which we
are concerned in the present enquiry.
W now cone to the Indian scene.” In M P. V.
Sundararamier & Co. v. The State of
Andhra Pradesh Venkatarama Aiyar, J., rightly
poi nted out that

"Qur Constitution was not witten on a tabula
rasa, that a Federal Constitution “bad been
establ i shed under the CGovernment of India Act,

1935, and though that has under . gone
consi der abl e change by way of repeal ,
nodi fication and addition, it still remains
t he f ranewor k on whi ch t he pr esent

Constitution is built, and that the provisions
of the Constitution nmust accordingly be read
in the light of the provisions of t he
CGovernment of India Act (1935)"
The history of India during the | ast hundred years was one
of continual transition. From the fully centralised
Government at the Centre and in the admnistrative wunits
then called provinces to partial responsibility in the
provi nces call ed Dyarchy, from
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(1) [1958] S. C R 1422, 1478.
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Dyarchy to provincial Autonony in a federation of nere
administrative wunits in which the Indian States wer e
expected to join, and fromthence to a Domi nion under the
Crowmn and lastly to a Republic of a Union of States are
transitions within one’s nenory. Earlier still, there was
the rule of East India Conpany under the Crown through the
Secretary of State for India and the Governor- General

The transition in India was thus in the converse order

VWher eas several independent wunits joined together in
Australia to form a federation to evolve a Centra
Government, in India the transition was from a highly

centralised Governnent to a federation of States which were
made autonomous units. The history of the last hundred
years or nore thus saw the energence of self governing
States with separate |egislatures, executives and financia
resources, albeit controlled by the Centre. The union of
these 'States makes them nenbers of a Sovereign Denocratic
Republ i c. We shall briefly notice the steps in this
transformation.” Qur survey nust begin somewhat earlier than
the Government of India Act, 1935, but it need only enbrace
the degree of independence in the |legislative and financia
fields.

Under the East India Conpany, the notion of a Centra
CGovernment did not energe till the Charter of the Conpany
was renewed in 1833, and the Governor-Ceneral and his
Council in Bengal 'began to exercise control over the
presidential of Madras and Bonmbay. There was thus a nove
towards a wunitary formof government. In, view of the
bitter I|essons |learnt in the days of Warren Hastings, the
CGovernor-Ceneral was also authorised by the Charter Act of
1833 to overrule his Council, a power which he continued to
exercise down to 1935. There was thus, in truth and
reality, only one CGovernment and the so-called Governnents
of
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the Presidencies and Provinces were agents of the Centra
CGover nment . After 1858, the Government of the country was

carried on in the name of the Queen through her Secretary of
State for |India. The general pattern was, however, the
sane, though as tinme passed, denpcratic institutions in
Government sl ow y energed.

Wen the Reforns cane in 1919 and introduced a system  of
| ocal governnents, the process was not decentralisation but
reconcentration, as is known in France. By stages, the
Councils at the Centre and in the Provinces were greatly
expanded, a |arge nunmber of nom nated menbers being added.
When elections cane, they included the representation of
sonme special interests. Legislation was even then from the
Centre in the shape of Regulations or under instructions
fromthe Centre, unless it was of a wholly | ocal character.
We shall. pass over the details of the preparatory periods.
VWhen Parliament began to nodify all this, the aim was to
give to the Provinces a separate existence, though under a
strong Centre. Wien the Governnment of India Act, 1915 was
amended, there was a definite break up of the legislative
machinery into two. There emerged then the Legislative
Assenmbly and |ocal Legislatures. |In the field of |oca
Legi sl atures, the first experinments in Denbcracy were tried.
To invest separate powers, there was a classification of
subjects between the Centre and the Provinces, and the
topics of legislation, taxation and admnistration were
separated to distinguish the different spheres. Such
provision was to be made under S. 45A and the rules that
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were framed, go under the nane of the Devolution Rules and
its Schedules were the precursors of the Lists wunder the
CGovernment of India Act, 1935 and the present Constitution

The only difference was that there
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was no third List, which was hardly necessary, ax the
resi dual power was in the Centre. The powers of the |I|oca

Legi sl atures were, however, not unlimted. Apart from the
limtations arising fromthe allotnment of subjects under the

Devolution Rules, there was a control of the Centre. Any
Act passed by the local Legislature could be disallowd by
the CGover nor - Cener al or the Cr own. In certain
ci rcunst ances, it could be repealed by the I ndi an

Legi sl ature. Thus, though the seed of federation was sowed,
there was no senbl ance of a federation

We shall now anal yse the financial arrangenments, including
taxation, during the period covered by us already. The
finances of India during the early stages were al so
central i sed. The Provinces were given what was considered
to be their ‘needs’ and provincial taxation as well as
Provincial_expenditure were centrally controlled. The

process of decentralisation in finance, however, may be said
to have comenced earlier: The Act of 1858 by which the
rule of the East |ndia Conpany was terminated also vested
the revenues of /Indiainthe Crown wth the necessary
control in the Secretary of State. M. WIson, the founder
of the ’'Economist’ and the first- Menber for Finance,
advocated that the Provinces shoul d not depend on ", grants"
but shoul d have independent resources. Hi s suggestions bore
fruit in Lord Myo' s reginme, when in addition to fixed
grants some sources of revenue were "provincialised". By
1882 there canme to exist a bifurcation which was described
in the phrase "divided heads of revenue"-a phrase used for
years afterwards. The Mont agu- Chel msford Report was the
next inportant landmark and led to proper provinci a
enfranchi serent. The Report said:
"The existing financial relations between the
Central and Provincial Governments nust
597
be changed if the popul ar principle in Govern-
ment is to have fair play in the Provinces.
Qur first aimhas therefore beento find sone
neans of entirely separating the resources of
the Central and Provincial CGovernnents."
Under the Government of JIndia Act, t he
Devolution Rules (Rules 2 and 14) made the
separation of the resources. Fromthis, it is
not to be gathered that the Provinces had a
separate fisc. By R 16, it was provided that
all noneys were to be paid into an account in
the custody of the Governor-GCGeneral - and he
made rules with the sanction of the Secretary
of State and issued orders, both general and
speci al , for payment s, wi t hdr awal s or
di sbursenents fromthat account. By far the
greater part of the Devolution Rules dealt
with these matters and, in addition, there
were congeries of rules and instructions.
Taxation in the Provinces was under Entry 48

in Part |1 of the First Schedule of the
Devol uti on Rul es, which read
"48. Sources of Provincial Revenue not

i ncl uded under previ ous heads, whether-
(a) taxes included in the Schedule to the
Schedul ed Tax Rul es
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or
(b) taxes, not included in those schedules,
which are inposed by or under provincia
l egi slation which has received the genera
previ ous sanction of the CGovernor-General"
The Schedul ed Tax Rules nmade by the Governor-General in
Council under s. 80A (3)(a) of the Governnent of India Act
di vided the heads of taxes into two parts. The first part
dealt with taxes
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which the Legislative Councils could inmpose wthout the
previous sanction of the Governor CGeneral for the purposes
of Local Governnent. The second part dealt with taxes which
the | ocal Legislatures could inpose or authorise the inposi-
tion of, wthout the previous sanction of the GCovernor-
CGener al for purposes of local authority. The first
contai ned eight heads: six taxes, one registration fee and
one stanmp duty. The six taxes were (a) tax on land put to
non-agricultural uses, (b) tax on succession, (c) tax on
betting and ganbling, (d) tax on advertisenents, (e) tax on
amusenents _and (f) tax on specified lluxuries. |In the second
part were (a) tolls, (b) taxes on vehicles or boats, (c)
octroi, (d) term nal taxes if octroi was not levied in that
area before a particular date, (e) taxes on trades,
professions or callings, and (f) tax on private narkets.
There were al so taxes and fees on certain services which the
| ocal authorities render. The six taxes in the second part
were taxes on trade and conmerce in _notion. They were of
cour se taxes for  local authorities, but t he I ndi an
Legi sl ature, the Governor-GCeneral and finally the Crown
could annul any law if not acceptable to them We shal
pass over the Report of the Conmittee of |Inquiry  presided
over by Lord Mestan, which recommended the anounts payable
to Local Governnents fromincone-tax etc. W shall also
pass over the Refornms Inquiry Conmittee presided over by Sir
Al exander Muddi man and that presided over by Lord | ncheape.
Under the recomendations of the first and as a result of
the retrenchnent nade by the second, in 1927-28 ‘the con-
tributions by the Provinces ceased. Thus, just before the
establishment of the Indian Statutory Conmission .in 1927
there was not only Dyarchy working but the sources  of
revenue were divided between the Centre and the Provinces.
It was at this stage that the Indian Statutory
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Conmi ssion (popularly known as the Sinon - Conmi'ssion) was

appoi nt ed. The Commi ssion recomrended that the  Organic
Instrunment to be franed should have provisions for its own
devel opnent; in other words, that India should have act

flexible and not a rigid Constitution, and  that any
devel opnent should have regard to India as a whole and not
nerely British India. In this, there was the echo of what
t he Mont agu- Chel nsford Report said:
"Qur conception of the eventual future of
I ndi a is a sisterhood of States, sel f-
governing in all matters of purely 1local  or
provincial interest In this picture there is a
pl ace for the Native States."
The Commi ssion enphasi sed one fact nore than
any other. They observed:
"Economic forces are such that the States and
British India nust stand or fall together. The
i ncreasi ng i nportance of industry brings
problenms that nust be faced by both together
The States thenselves have their own tariff
policies, and there is a serious possibility
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that, unless provision can be nade for the

reconciliation of divergent interests, nunbers

of tariff walls will be perpetuated in an area

where fiscal unity is nost desirable."

The Conmi ssion al so suggested that-

"the now Constitution should provide an open

door whereby, when it seens good to them the

Rul i ng Princes nmay enter on j ust and

reasonable terns."

The Commi ssion, therefore, recomended a

federal Constitution conmposed of British India

and the Indian States. They said:

"We are inclined ourselves to think that the

easi er and nore speedy approach to the
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desired  end can be obtained by reorganising

the Constitution of India on a federal basis

i n"such-a way that individual States or groups

of States may have the opportunity of entering

as soon as they wi sh to do so. "
When t he Government of India Act, 1935, was being fashioned,
the Commttee was assisted by a Financial Adviser in M.
(later, Sir) Walter Leyton, whose task was to evolve some
schene under which the Provinces could get adequat e
revenues. The Indian States, if they were to join in the
Feder ati on, al so i nsisted t hat their posi tion be
saf eguar ded. M. Leyton then pointed out that before the
Indian States Committee, 1928-29 (commonly ‘known as the
Butler Committee) the Indian States had urged that they nust
receive a share of the custons which bad by then risen to as
much as Rs. 50 crores, and the Butler Cormittee ‘had also
suggested that this claimshould be exam ned by a panel of
experts. \Wen the Round Tabl e Conference net, the question
of the shares of the Indian States-in the custons and excise
revenues was again raised. The Federal Structure Comrittee
was conmm ssioned anong other matters, to report ' on the

power s of Feder al Legi sl ature and the Provinci a
Constitution Conmmittee, to report in the sane way on the
powers of the Provincial Legislatures. |n the report of the

Federal Structure Committee, the subject of trade and taxes
on it was dealt with only fromthe angle of discrimnation,
but enphasis appears to have been placed only on British
trade and the fiscal conventions. Thus, the discussions
bef ore the Conference al so centered round two questions: (a)
the protection of British interests and (b)- no commer ci a

di scrimnation on the ground of race etc.
VWen the Joint Parlianentary Comrittee on the I ndi an
Constitutional Reforms went into these questions, and
recomrended the abolition of
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Dyarchy in the federating units and the establishnent of
Provincial Autonony, the Committee sensed the dangers of
breaking up the unity of India and said:
"...in transferring so many of the powers  of
Governnent to the Provinces, and in encou-
raging themto develop a vigorous and inde-

pendent political life of their own, we have
been running the inevitable risk of weakening
or even destroying that unity. Provi nci a

Autonony is, in fact, an inconceivable policy
unless it is acconpani ed by such an adaptation
of the structure of the Central Legislature as
wi Il bind these autononpbus units together".

They al so pointed out that the unity of India
on which they had laid so much enphasis was
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dangerously inperfect so long as the Indian
States had no constitutional relationship with
British India. The Conmittee recognised the
difficulties of economic ties between the
Provinces inter se and also British India as a
whol e on the one hand, and the Indian States
on the other, and observed

"On the one band, with certain exceptions, the
States are free thenselves to inpose interna
custonms policies, which Cannot but obstruct
the flow of trade. Even at the nmaritime ports
situated in the States, the adm nistration of
the tariffs is inperfectly coordinated wth
that of the British Indian ports, while the
separate rights of the States in t hese
respects are safeguarded by 1long standing
treaties —or usage acknow edged by the Crown.
On~ the other hand, tariff policies, in which
every part of Indiais interested, are laid
down by a Government of |India and British
I'ndi a Legislature in which no Indian State has
a voice, though-the States constitute
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only /slightly less than half the area, and
one-fourth of the popul ation of India. Even

where the Governnent of India has adequate
powers to inpose internal -indirect taxation or
to control econom ¢ devel opnent, as in the
case of salt and opium the use of these
powers has caused much friction and has often
left behind it, in the States, a sense of in-
justice. "
They suggested the nmeans by which interna
trade and comerce  could be secured sone
measure of freedom and their recomendations
must be quoted in extenso. In para 264 of the
Report, they observed
"It is greatly to be desired that States
adhering to the Federation should,” like the
Provi nces, accept the principle of .interna
freedom for trade in India and that the
Federal Governnent al one should have the power
to inpose tariffs and other restrictions on
trade. Many St at es, however, derive
substanti al revenues from. - customns duties
levied at the frontiers on goods entering the
State fromother parts of India. These duties
are wusually referred to as internal custons
duties, but in nany of the snaller States are
often nore akin to octroi and term nal /taxes
than to custons. |In sonme of the larger States
the right to inpose them is specifically
limted by treaty. W recognise that it is
i mpossible to deprive States of revenue  Upon
whi ch they depend for bal ancing their budgets
and that they nust be free to alter existing
rates of duty to suit varying conditions. But
internal custons barriers are in principle
i nconsistent wth the freedom of interchange
of a fully devel oped Federation, and we are
strongly of the opinion that every effort
should be made to substitute other forms of
taxation for these internal-
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custonms the accession of a State to the Fede-
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ration should inply its acceptance of the
principle that it will not set up a barrier to
free i nt erchange SO fornm dabl e as to
constitute a threat to the future of
Federation..."

However , in deal i ng with conmer ci a
di scrimnation, t he Joi nt Parl i anmentary
Commttee was mnore concerned wth British
Inports and the Fiscal Convention which it was

anti ci pat ed, woul d | apse on t he new
Constitution comi ng into force. The
Conmittee, therefore, suggested that the

Governor-General and the Governors should be
enpowered to withhold their assent to Bills
which were discrimnatory in fact or bad that
t endency. They also recomended statutory
prohibiti on agai nst certain specified kinds of
discrimnation, and added
"W need hardly add that the effect of our
recomendati on for the statutory prohibition
of certain specified forns of discrinination
would lay opento challenge in the Courts as
being ultra vires any |egislative enactnent
whi ch i s inconsistent with these prohibitions,
even/ if the Governor-Ceneral or Governor has
assented to it."
Wth these suggestions in respect of the freedom of G ade
and conmerce, a Federal Constitution was reconmended. It
was also recognised that it would be the Provinces which
would carry on the ,national building activities' and the
need for nore finances 'or the Provinces was acutely
recogni sed. The establishment of self-governing units and
sel f - gover ni ng constitutions, the “creation of deficit
Provinces, the corporation of Burma and the cost of
establ i shnment of a Federation, were nmatters which were gone
into by the Federal Finance Conmittee. The Feder a
Structure Conmittee, Sir Wlter Leyton, the Davi dson
Conmittee and experts like Sir MalcolmHailey and'Sir/ Oto
Ni emeyer. The Report
604
of the First Taxation Inquiry Committee (1926)  was also
avail able from which guidance was taken, and just as the
topics of legislation were denarcated between the Centre and
the Provinces, so also the sources of revenue were allocated
bet ween the Centre and the Provinces. The intention was to
create financially stable governments wth well ~ defined
powers of taxation. This was, of course, absol utely
necessary if the autonomous Provinces were to exist wthout
subventions, which were necessary to support the deficit
Pr ovi nces. The | egi sl ative heads wer e, t her ef or e,
conpl etely divided between the Centre and the Provinces one
Li st being exclusive to each and a third List was added by
which certain subjects were to be within their concurrent
jurisdiction. The intention was to avoid the assignnent - of
resi dual powers to a mninum and as observed by Gwer, C.
J., inlInre The Central Provinces and Berar Act No. XV of
1938 (1), this ",nmade the Indian Constitution Act unique
anong federal Constitutions in the length and detail of its
Legislative Lists." The GGovernnent of India Act, 1935,
provided by s. 5 that Hs Myjesty was to declare by
proclamation that as froma date to be appointed "there
shall be united in a Federation under the Crown, by name of
the Federation of India,-
(a) Provinces......
(b) The Indian States which have or may thereafter accede
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to the Federation........
The procl amation never issued.
The freedom of trade and comrerce which was the subject of
such anxious thought received short treatnment in t he
Government of India Act, 1935. Chapter 1Il in Part V
(Legi sl ati ve Powers)
(1) [21939] F.C.R 18, 38.
605
dealt with discrimnation in a series of sections which Dr.
Keith described as "liable to be regarded as oppressive and
unfair." Though lip service was paid to caste, creed, colour
etc. the provisions were really designed to protect British
i nterests. The freedomof internal trade sinpliciter was
dealt wth in Part XII (Mscellaneous and General), and s.
297 provi ded
" 297 (1). No. Provincial Legislature or
CGovernment- shal | -
(a) by virtue of the entry in the Provincia
Legi slative List relating to trade and
conmerce within the Province, or the entry in
that list relating to the production, supply,
and distribution of comodities have power to
pass any |aw or take any executive action
prohibiting or restricting the entry into or
export from the Province of goods of any
class or description :
(b) by virtue of anything in this Act have
power. to inpose any tax, cess, toll, or due
whi ch, as between goods manufactured or
produced in the Provinces and- sinmilar goods
not so manufactured or produced, discrimnates
in favour of the former, or, which, in the
case of goods manufactured or produced outside
the Provinces, discrimnates between  goods
manuf actured or produced in one locality and
simlar goods wmanufactured or produced in
another locality.
(2) Any | aw passed.in contravention of, this
section shall, to the extent of the contra-
vention, be invalid"
By this section, power was denied to the
Provincial Legislatures under two Entries in
t he
606
Provincial List to inpair free entry and export of goods in
the Provinces. The two Entries were referred to separately
and expressly by their content and were
"27. Trade and Commrerce within the Province" and
29. Production, supply and distribution of goods."
The word ,’commbdities" was used instead of "goods" in the
Wi te Paper, and the change to "goods" appears to have been

lost sight of ins. 297(1). However, the definition of
"goods" took in commodi ties, and the words "goods of any
class or description' were wde enough to show what was
meant . The subject of taxation was not dealt with in «cl

(a) but cl. (b), and that provided that taxation in the
Provinces was not to have a differential basis. In this

connection, reference may also be nade to Entries 19, 20,
21, 22, 23, 24 and 26 of List | and Entries 20 and 32 in
List 111, which in some nmeasure) involve regulation of
trade, commerce and intercourse

The detailed exam nation of the history |lying at the back of
t he CGovernment of |India Act, 1935, Ilays bar e some
fundanmental facts and premises. It shows that the process
through a whole century was the breakup of a highly
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centralised Governnent and the creation of aut ononous
Provinces with distinct and separate political existence, to
be conbined inter se and with the Indian States, at a |ater
period, in a federation. To achieve this, not only was
there a division of the heads of legislation but the
financial resources were also divided and separate fiscs for
the federation and the Provinces were established. The
fields of taxation were demarcated, and those for the
Provi nces were chosen with special care to nmake these wunits
self supporting as far as possible with enough to spare
607

for "nation-building activities.” In this arrangenent, the
door was open for the I'ndian States to join on the sane
basis and on terns of equality. The npbst inportant fact was
that unlike the Anmerican and the Canadi an Constitutions the
conmerce power was - divided between the Centre and the

Provinces as the Entries quoted by us clearly show The
conmer ce power of the Provinces was exercisable within the
Pr ovi nces. The fetter on the commercial power of the

Provi nces was Pl aced by s. 297. This was in two directions.
Cl ause (a) of sub-s. (1) banned restrictions at the barriers
of the Provinces on the entry and export of goods, and cl

(b) prohibited discrimnation in taxing goods between goods
manuf actured and produced in the Province as agai nst goods
not so manufactured or produced and | ocal discrimnations.

When drafting the Constitution of India, ‘the Constituent
Assenbly being aware of the problens in various countries
where freedom of trade, conmerce and intercourse has been
provided differently and also the way the Courts of those
countries have viewed the relative provisions, nust have
attenpted to evolve a pattern of such freedom suitable to
Indian conditions. The Constituent Assenbly realised that
the provisions of s. 297 and the Chapter on Discrimnations
in the Government of India Act, 1935, hardly net the ' case,

and were inadequate. They had to decide the follow ng
guestions : (a) whether to give the commerce power only
Parliament or to divide it between Parliament and the State
Legislatures ; (b) whether to ensure freedom of trade,

conmerce and intercourse interState, that is to say, at the
borders of the States or to ensure it even intra-States
(c) whether to nmake the prohibition —against restrictions
absolute or qualified, and if so, in what nmanner ; (d) if
qualified by whomwas the restriction to be inposed and to
608
what extent; (e) whether the freedom should be to the
i ndividual or also to trade and commerce as a whole ; (f)
what to do with the existing laws in British India and nore
so, in the acceding Indian States ; (g) whether any specia
provi sions were needed for enmergencies; (h) what should be
the special provisions to enable the States to | evy taxes on
sale of goods, which taxes were to be the main source of
income for the States according to the experts. Al'l -t hese
matters have, in fact, been covered in Part XIll, and the
pitfalls which were disclosed in the Law Reports of the
Countries which had accepted freedom of trade and comrerce
have been attenmpted to be avoided by choosing |anguage
appropriate for the purpose. In addition to this, the broad
pattern of the political set-up, namely, a federation of
aut onomous States was not |ost sight of. These autononous
conditions had strengthened during the operation of the 1935
Constitution and led to what Prof. Coupland described as
"Provincial patriotisnt, for which the reason, according to
the | earned Professor was :

“I'n the course of the last few years the sense

of Pr ovi nci al patriotism has been
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strengthened by the advent of a full Pro-
vincial self-governnment. The peoples took a
now pride in Governnents that were now in a
sense theirs." (The Constitutional problem in
India, part IIl. p. 40)
Wth this historical background of our country and the
historical setting in which other Federations have dealt
with the problens of trade and comerce, we now proceed to
exam ne the Constitution to discover the meaning of the

various Articles in Part XlIl. W begin by reading Part
XI'll  here indicating in each Article the changes nade and
the rel evant dates on which they were made
609

"Part X1

Trade, Commerce and Intercourse within the Territory of
I ndi a.

301. Subject to the other provisions of this Part,
trade, commrerce and intercourse throughout the territory of
I ndi a shall be free

302. Parlianent may by |aw inpose such restrictions on the
freedom of trade, comerce or intercourse between one State
and another or within any part of the territory of India as
may be required in the public interest.

303. (1) Notwithstanding anything in article 302, neit her
Parlianment nor the Legislature of a State shall have power
to nmmke any |aw giving, or authorising the giving of, any
preference to one State over another, -or nmaking or
aut horising the making of, any discrimnation between one
State and another, by virtue of any entry relating to trade
and comerce in any of the Listsin the Seventh Schedul e.

(2) Nothing in clause (1) shall prevent Parlianment from
nmaking any |aw giving, or authorising the giving of, any
preference or naking, of authorising the  naking of, any
discrimnation of it is declared by such law that it is
necessary to do so for the purpose of dealing wth a
situation arising fromscarcity of goods in any part of the
territory of India.

(In its application to the State of Jammu and Kashmir, in
cl. (1) of art. 303, the words "by virtue of ~any entry
relating to trade and commerce in any of the Lists “in the
Sevent h Schedul e" shall be onitted).

610

304. Not wi t hst andi ng anything in Art. 301, or Art.
303, the Legislature of a State may by |aw

(a) impose on goods inported from other States (or the

Union territories) any tax to which simlar goods
manuf actured or produced in that State are subject, so, how
ever as not to discrimnate between goods so inported and
good so nmanufactured or produced, and

(b) impose such reasonable restrictions on the freedom of
trade, conmerce or intercourse with or within that “State as
may be required in the public interest ;

Provided that no Bill or amendnent for the purposes of
clause (b) shall be introduced or nmoved in the Legislature
of a State without the previous sanction of the President.
Ins. by the Constitution (Seventh Arendnent) Act, 1956, s.
29 and Sch.)

305. Nothing in articles 301 and 303 shall affect the
provisions of any existing |law except in so far an the
President may by order otherw se direct, and nothing in
article 301 shall affect the operation of any |aw nmade
bef ore the comencenent of the Constitution (Fourth
Anmendnent) Act, 1955, in so far as it relates to, or prevent
Parliament or the Legislature of a State from making any | aw
relating to any such matter as is referred to in sub-clause
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(ii) of clause (6) of article 19.
(This Article was substituted for original Article which was
as follows:
Nothing in Articles. 301 and 303 shall affect the provisions
of any existing | aw ex-
611
cept in so far as the President may by order
ot herwi se provide.")
306. Del eted.
(The original Article before its deletion
read :

"Notwi t hstanding anything in the foregoing
provisions of this Part or in any other
provisions ~ of this Constitution, any State
specified  in Part B of the First Schedule
whi ch before the conmencenent of this Con-
stitution “was |evying any tax or duty on the
i mport ~of goods into the State from other
States or on the export of goods from the
State to other States may, if an agreenent in
that behal f has been entered into between the
Gover nnment- of India and the Governnent of that
State, -continue to levy and collect such tax
or duty subject to the terms of such agreenent
and for such period not exceeding ten years as
may be specified in the agreenent
Provided that the President may at any tine
after the expiration of five year, % from such
commencenment termnate or nodify any such
agreement - if, —after consideration of them
report of the Finance Comission constituted
under Article 280, he thinks it necessary to
do so’).

307. Parliament wmay by law appoint such
authority as it ~considers appropriate for
carrying out the purposes of Articles 301,
'302, 303 and 304, and confer on the authority
so appoi nted such powers and such duties as it
t hi nks necessary.
Part XIIL wunlike some of the Constitutions which we have
consi dered, contains within itself
612
and in one place the provisions regarding the freedom of
trade, comerce and intercourse. The comerce power as a
head of legislationis divided in the Constitution, and
figures in all the three Lists. Apart from other ~Entries
under which trade and comrerce can be affected and which are
to be found in all the three Lists, there are two Entries in
the Union List, two in the State List and one in the
Concur r ent List, which bear directly upon trade and
conmer ce

Uni on Li st
41. Tr ade and conmer ce with forei gn,
countries, import and export _across
S
frontiers;
42. Inter-State trade and commerce.
State Li st

26. Trade and Conmerce wthin the State
subject to the provisions of entry 33 of List
[,

27. Production, supply and distribution of
goods subject to the provisions of entry 33 of
List III.

Concurrenl List

custom
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33. (Trade and Conmerce in, and the

production, supply and distribution of : (a)

the products of any industry where the contro

of such industry by the Union is declared by

Parliamentary law to be expedient in the

public interest) and inmported goods of the

sanme kind as such products ;

(b) food-stuffs, including edible oilseeds

and oils;

(c) cattle fodder, including oil cakes

and ot her concentrates;

613

(d) raw cotton, whether ginned or unpinned

and cotton seed or

(e) raw jute.

The words in-brackets show the entry as it was

prior to its amendnent by the Constitution

(Third ~ Amendnent) Act, 1954, The  word

i ndustries’ occurred in place of the word

i ndustry’ there.
By dividing ~the conmrerce power -and by enacting t he
provisions of Part Xl I1, the problenms which arose in the
United States of America and Canada have been avoi ded. In
Canada, as we have shown al ready, the question was whether
in passing a law'the Provinces were encroaching upon the
conmerce power of the Dom nion given by No.. 2 of s. 91 and
conversely, whether- the regulation of trade by the Doninion
meant an encroachnent of the powers of the Provinces. In
our Constitution, ‘questions of conflict wunder. two riva
Lists may arise, but on the plane of exercise of conmerce

power, such questions can hardly arise. In~the United
States, the controversy is between the powers of the
Congress and the powers of the States. Ameri.can and

Canadi an precedents were thus avoided by dividing the
conmer ce power.
The constitution deliberately chose the Australian  pattern
in Art. 301, but made certain other provisions, and thi's was
done to avoid the controversy as it had raged in Australia.
Article 301 states in general words (like s. 92 of the
Australian Constitution) that trade, commerce and inter-
course shall’ be free. But the opening words "Subject to
the other provisions of this Part" serve to direct attention
to the provisions next followi ng. These words achieve two
purposes. They indicate

(a) freedom is not absolute but subject to

what is next provided ; and

614

(b) that the curbs on freedomof trade and

conmerce are primarily to be found in  Part

X,
Next, the words "throughout the territory of India" @ avoid
di sputes which took place in Australia till the Banks case

(1) was decided by the Privy Council namely whether, freedom
is secured only at the frontiers of the States or  also
within the States. The form of words adopted by our Consti -
tution (,"throughout the territory ") was suggest ed
Australia as an anendrment but was not accepted, and the
Privy Council in James v. Commonweal th (2) was understood to
have endorsed the view that freedomonly at the barriers of
the States was nmeant. Qur Constitution chose the form which
was rejected do Australia thereby anticipating the decision

of the Privy Council in the Banks's <case. It nust be
renmenbered that the Banks' case was not decided by the
Privy Cousteau when our Constitution was drafted. The

freedomin Indiais inter-State as well as intrastate. This
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freedom is addressed to Parlianment as well as to the State
Legi sl atures, as the next Article clearly show.

Article 302 then makes the first exception to the freedom
That, Article gives power to Parliament to put restrictions
on this freedom This shows clearly that Parliament is
bound by Art. 301. Disputes simlar to those which took
place in Australia in which it was hotly debated whet her the
Conmonweal th  was bound or not have thus been avoided. By
provi di ng separate releases fromArt. 301 for Parlianent and
the State Legislatures, that controversy can never arise.
Parliament which is authorised by Art. 302 can inpose rest-
rictions on trade, commerce and intercourse in two aspects.
They are :

(a) bet ween one State and anot her; or

(1) [1948] 76 C. L. R 1. 38, 381

(2) (1936) A C. 578.
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(b) within any part of the territory of

[ ndi a:
By the first is meant trade and commerce in notion across
the frontiers of States. It neans the inter-State character
of trade, comrerce and intercourse. By the second, the
power is made nore general .~ Parliament may put restriction

in any part’ of the territory of India. The territory of
India is defined by Art. 1(3), which says :
"(3) The territory of India shall conprise-
(a) the territories of States;
(b) the Union territories specified in the
First Schedul e
(Before the Constitution (Seventh Amendnent)
Act, 1956 the clause read the territories
specified in Part D of the First Schedul e')
and (c) such other territories as may be
acquired."
The words ",within any part of the territory of India" give
power to Parliament to legislate for "any part’ not only
generally but also locally. This power is subject’ to two
restrictions. The first is that this nust be done'by /'|aw,
which nmeans that without a valid law the power = cannot be

exerci sed. The second is that the law nust be in the
"public interest.’” Since lawis nmade the prerequisite of
action, mere executive action is out of the question. Thi s
obviates the argument enphatically rejected by the  Privy
Council in Janes v. Cowan (1) that the executive was not
under the fetter of a. 92 of the Australian Commonwealth
Act . The word "required’ limts the restrictions to the

necessities of the situation so that the Article may not be
liberally construed as a free charter. The word

(1) (1932) A C 542
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"reasonable’ is not included as qualifying restrictions’ as
it does in Art. 304 ; but it is inpossible that the freedom
granted in Art. 301 was to be ,nocked at’ by ' nmaking
"unreasonable’ restrictions pernmssible at the hands  of
Parlianment. Normally Parlianent is the best judge of public
interests, and a question of policy can hardly arise before
the Courts. But if a question arises whether Parlianment has
under color of Art. 302 encroached upon Art. 301, the natter
may in exceptionable circunstances be justifiable. It wll
be wuseless in this connection to invoke the voice of
Par | i ament .

Next comes Art. 303. It begins wth the nonobstructive
cl ause "Dotwi thetandi ng anything in Article 302." The effect
of these words is to take away the power granted to
Parliament to fetter freedomin this preceding Article in
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t he ci rcunst ances st at ed in this Article. Thi s
nonobstructive Clause has been criticised as not being
wholly related to what follows. W do not agree. The
answer to the objection will appear fromwhat we say next.
The Article says that neither (a) Parliament nor (b)
Legi slature of a State shall have power (i) to nake any | aw
giving or (ii) to make a | aw authorising the giving of -

(A) any preference to one State over an; other

(B) any discrimnation between one State and anot her
by virtue of any Entry relating to trade and conmerce in any
of the Lists in the Seventh Schedul e. The main idea
under | yi ng this Article is to ban pr ef erence and
di scrimnation between one State and another in matters of
trade, conmerce and intercourse. Thi s principle of
uniformty 1is is high that by the non-obstante clause the
powers of Parliament under Art. 302 are conpletely nullified
and along with the powers of Parlianment, al
617
derivative powers of the State Legislatures where Parlianent
decl ares by law that a restriction is in the public interest
and the State Legislature (legislates under the shelter of
such a declaration, are also nullified, see Entry 33(a).
Entry 35 of the Concurrent List or Entry 57 of List If read
with Entry 35 of List 111, to confine the citation to

Entries, with which weare primarily concerned here. 1In the
Seventh Schedule to the Constitution in-addition to Entries
41 and 42 (List 1), 26 and 27 (List I1) and-33 (List [II1)
there are many other Entries regul ating special trades. In
some of them the forrmula by |law nade by Parliament’ is

again repeated out of abundant caution. By the words of
Art. 303 ’'hy virtue of any entry relating to trade and
conmerce’ is nmeant not the five Entries last nanmed by us but
others also, e.g., Entry 8 of List Il, Entries 29, 30, 81 of
List 1 Entry 29, 15 of List IlIl (to nention only a few from
each List), Thus is achieved one purpose which is paranount
viz., that the -exercise of the conmerce power,  however
derived, is not to be exercised to create preferences and
discrimnation between one State and other whether the
action proceeds fromParlianent or a State Legislature or
both acting in union. No question of the content ~of the
power or its source can arise in this context, because the
prohibition is absolute., The article makes a great advance
upon a. 297 of the Governnent of India Act, 1935. I'n the
section, the inhibition was only againstt | Provincia

Legi sl ature or Government. Here the inhibitions enbraces
not only these but is also against Parlianment -and the
Central executive. The executive linb bag been made
power | ess, because the source of restrictions nmust be |aw,’

and if a |law cannot be made, executive action per se  would
be ineffective without nore. Future, S. 297 was concerned
only with goods and their taxation differentially. The
Article takes in its stride not only the passage of goods or
their taxation but al
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ot her matters inherent in free trade, comrer ce and
i ntercourse. The Article has its echoin a. 99 of the

Australian Constitution, which reads;
"99. Commonweal th not to give preference. The
Conmonweal t h shall not, by any law or
regul ati on of trade, conmerce or revenue, give
preference to one State or any part thereof
over another State or any part thereof."
It is to be read with s. 102, under which Parlianment can
forbid preferences by State. Article 303, however, goes
much further. It emascul ates the total |egislative power in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 72 of 88

the country from achieving a single pref erence or
discrimnation in trade, comrerce and intercourse by a
united or concerted action by Parlianent and State
Legislature thus insuring equality to all peoples of India
from whatever part they may be drawn and wherever they may
be Iiving.

There is, however, one exceptionto it, and that it is
contained incl. (2). Preference or discrinnation may be
made in one instance by Parlianent by law. The anbit of

that exception plainly appears fromthe words of cl. (2),
which are explicit in thenmselves. Let us quote them again
" Not hi ng in cl ause (1) shal | pr event

Parlianment  from naking any law giving, or
authorising the giving of, any preference or
maki ng, ~or authorising the making of, any
discrimination if it is declared by such |aw
that it is necessary to do so for the purpose
of - dealing with 'a situation arising from
scarcity of goods ' in any part of the territory
of India."

The question of famine is primarily i'n mind. and secondarily

the readjustnent or even distribution of goods due to sone

econom ¢ i nbal ance. C ause (2) is self-explanatory, and
guestions such as fixing
619

of quotas of dried fruits or their even distribution in hone
and outside markets which agitated the Australians can
hardly &ise, and simlar questions can adequately be dealt
with by Parlianment under this power:

Next comes Art. 304. It beings with the non-obstante cl ause
"Notwi t hstandi ng anything in article 301 or article 303." It
is contended that one can understand the mention of Art. 301
but not of Art. 303, and the Article is thus said to be
i naccurately drafted. W have already shown why in Art. 303
the State Legislatures found a nmention, and unless Art. 303
was al so put aside in Art. 304, there would arise a question
of balancing it against Art. 304. ' To avoid this, both Arts.
301 and 303 have been excl uded from consi deration

Article 304 is divided into two parts. It enables the
Legi slatures of States to pass |aws which affect” trade,
conmerce and intercourse. Clause (a) of the Article enables
taxation of good fromother States pari passu taxation of
simlar goods in the State but so as not to discrimnate
between them The ban of Art. 301 is lifted but wuniformty
is inposed. Conpared with s. 297(1)(b) ~the Article is
narrower in its enabling portion and shorter in it ~reaches.
Section 297 inhibited 'tax, cess, tolls or due’ ~taking in
its reach all kinds of inmposts on novenent, but the Article
gives per. mssion to inpose only taxes on goods on
nondi fferentiation basis between State and State,” saying
not hi ng about other inposts. Further, unlike the <,section
| ocal areas are Dot mentioned in the Article treating the
purely intera-State matters on a different footing. Tr ade,
commerce and intercourse generally are next enabled by cl
(b) to be restricted. They can be restricted on two pl aces-
the first in their inter-State aspect denoted by the words

"wWith.o..... that State" and second, in their intera-State
aspect denoted by the words ,within
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that State.” Both these aspects are open to restrictions

provided that the restrictions are "reasonable" and are
"“required in the public interest." The use of the word
"reasonabl e" brings in the justicability of the law. It is
useless in this context to invoke the voice of the |[egisla-
ture. The opinion of the |egislature as expressed in the
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law nay of course raise a strong presunption, and create a
heavy burden for one challenging the |aw, but the extent of
the restriction and whether it is comensurate wth the
requi renents of the public interest (though a matter for the
| egislature to decide in the first instance) may have to be
decided wultimately by the Courts. O course, laws can be
made w thout affecting trade, comerce and intercourse
directly wthout having to be considered by Courts or

processed wunder the proviso. It is only a law which
directly and imediately affects trade, comerce and
intercourse which will need to be submitted to the President

for his sanction, though the sanction of the President wll
not save it from being questioned. The Joint Commttee on
Indian Constitutional Reform in its Report (para 367)
correctly pointed out:
"W need hardly add that the effect of our
reconmendati ons for the statutory prohibition
of~ certain specified fornms of discrimnation
woul d- lay open to challenge in the Courts as
being wultra vires any |egislative enactnent
which is inconsistent with these prohibitions,
even if the Governor-Ceneral or the Governor
has assented to it."
The same will operate-even if the President gives his
sancti on.
Article 305 saved existing laws to start with, and at the
time of the passing of the Constitution (Fourth Amendnent)
Act, 1955, roomwas nmade for the operation of laws by which
a State or a corporation owned or controlled by the State
carries
621
on any trade, business, industry or service whether as a
nonopoly or otherwise. Article 305 does not apply to the
statute here inpugned as it was not an ,existing |l aw .
Article 306 was a transitory provision which enabled certain
Part B States to Continue levy of existing taxes or to
restrict trade, comerce and.intercourse for a period,

notw t hstandi ng the provisions of Part XlIl. Wth'that, we
are not concerned after 1955 due to the repeal of that Arti-
cle. Article 307 also is imuaterial in this case. It

provides for the appointment of an authority for  carrying
out the purposes of Arts. 301-304, and is a counterpart of
s. 101 of the Australian Constitution. W shall now notice
sone cases which were decided by the Hi gh Court of Australia
and the Privy Council, because it is these cases which  have
been cited to us in support by the rival parties. After the
Constitution of India cane into force on January 26 1950,
cane the decision of the Privy Council in Conmonwealth of
Australia v. Bank of New South Wales(1l). |In that case, the
Privy Council departed from what had been understood to be
sone of its former opinions. Wile adhering to “its view
that the test was whether an inpugned |aw not 'renotely or
incidentally’ but directly and imediately restricted the
inter-State business of banking at the barriers of the
States, the Privy Council observed that such phrases as
"freedom at the frontier...... in respect of goods passing
into or out of the State," and "freedomof what is the
crucial point ininter-State trade, that is at the State
harrier” which it had used in James v. The Commonwealth (2)
were to be read secundum subjectammateriam and in the
context in which they occurred, and observed:
(1) (1950 A.C. 23s.
(2) (1936) A.C. 578.
622
"They cannot be interpreted
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as a decision either that it is only the
passage of goods which is protected
by s. 92 or that it is only at t he
frontier that the stipulated freedom may be
inmpaired. It is not to be doubted t hat
a restriction, applied not at the border
at a prior or subsequent stage of inter
trade, conmerce or intercourse, may offend
against s. 92. Nor, as their Lord shi ps
hol d, in accordance with the view | ong
in Australia, is it in respect of t he
passage of goods only that such trade
and intercourse is protected."”
The Privy Council also corrected the view entertained in
Australia that a full and unqualified appr oval was
given to the opinion of Evatt,J., in The King .
Vizzard (1), by Lord Wight in Jaimes v. The conmonwealth
The Privy Council observed:
"But it does not appear to their Lord, ships
t hat the whole of  the | ear ned Judge’ s
reasoni ng recei ved the consi dered approval of
t he Board."
The Privy Council next approved of t he
foll ow ng passage fromthe Australian Nationa
Ai rways case (3) which has already been quoted

by us:
"I venture to repeat what 1 said in the forner
case (the MIlk case) (4): ’'One proposition

which | regard as established is that sinple
| egi sl ative prohibition (Federal or State), as
distinct fromregulation, of interState trade
and commerce is invalid. ~Further law which is
"directed against" inter-State trade and
commerce is invalid. Such a |aw does not
regul ate such trade, it nmerely prevents it.
But a law prescribing rules at to the manner
in which trade (including transport) i's to be
conducted is not a

(1) (1933) 50 C. T.R " 30.

(3) (1945) 71 C. L.R  29.

(2) (1936) A, C. 578.

(4) (1939) 62. C. L.R 116, 127.
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nere prohibition and may be valid in “its
application to inter-State trade,
notwi t hstanding s. 92" .",

observi ng:

"Wth this statenment, which both repeats. the
general proposition and precisely states /that
sinple prohibition is not regulation, /'their
Lordshi ps agree."

The Privy Council also nade it clear that in some | cases

"'regulation” may take the form of prohibition, t hus
endorsing the statenment of Harrison More that the power  of
legislation, is not nerely a power to regulate; it ranges
from creation to destruction, it my establish as well as

prohi bit: The Conmonweal th of Australia, 2nd Edn., p. 280.

The Advocat es- General of Bombay and the Punjab and M. G S
Pathak relied wupon many decisions of the Australian High
Court after the Banks’ case. (1) Strictly speaking, these
deci si ons coul d not have influenced the fram ng of our Cons-
titution, because by the tinme they were rendered, our
Constitution had already been framed. The Banks case, (1)
having drawn the distinction between regulation and sinple
prohibition, the Ilater Australian cases began to allow a

ent ert ai ned
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play for regulation of trade and comerce. There being no
machi nery for achieving restrictions, reasonable in them
selves, restrictions to be valid had to be within the linmts
of regulation. Indeed, this way of justifying |egislation

otherwi se restrictive, as regul atory was being adopted even
before the Bank8 case., (1) and the Transport cases were
all exanples of justification of many laws as regulatory.
In sone Transport cases, taxes which burdened trade and
conmerce were justified as conpensatory being, it was said,
a reconpense for the wear and tear of roads. W

(1) (21948) 76 C L.R 1, 380, 381

624

shall notice these cases briefly, since justification for
the sections inpugned here was attenpted on the ground that
the provisions were nerely regulatory or conmpensatory. We
shall examine these cases as representing two different
phases:

In MCarter v. Brodie (1), which was a transport case, the
H gh Court of Australia was invited to overrule the
Transport. cases and to declare that the mnority judgnents
t hroughout had been right.~ The Chi ef Justice basing hinself
on the Banks’ case (2) opined that the Privy Council had
finally decided that 1aws directly operating upon persons

engagi ng in inter-State trade and conmerce were not
infringements of /a. 92 if they were what could fairly be
descri bed as regulation’. |[|f, however, they were |aws which

directly dealt with the subject-matter of trade and conmmerce
and exceeded regulation and passed into prohibition, they

were invalid. The ‘|l aw was thus ~upheld, but. D xon and
Ful | agar, JJ., dissented.
Then cane the decision of the Privy Council in- Hughes and

Vale Pty. Ltd. v. State of NN S.W( 3) By that decision
Rex v. Vizzard (4) and all Transport cases follow ng that
decision and the majority judgnent in MCarter v. Brodie (1)
were overrul ed and the opinions of D xon and Ful |l agar, | JJ.,
in the last nentioned case were upheld. The decision of the
Privy Council in Hughes and Vale Pty. Ltd. v. State of N

S. W (3) nust be examined a little «closely. Al  the
earliest Transport cases were decided after the decision of
the Privy Council in Janes v. Cowan(5) but before Janes v.

The Conmonweal t h(6) was deci ded. The Riverina case (7) and
the Austrailan National Airways case (8) preceded the Banks’
ease (2) and McCarter v. Brodie (1) foll owed
(1) (1950) 80 C L.R 432.(2) (1948) 76 C L.R1, 380,

38 1.

(3) (1955) A.C. 241.(4) (1933) 50 C L.R 30.

(5) (1932) A.C. 542.(6) (1936) A.C. 579.

(7) (1937) 57 C.L.R 327.(8) (1945) 71 C. L.R 29.
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it, and then came Hughes and Vale Pty. Ltd. v. State of
N.S.W (1) fromwhich the appeal went to the Privy  Council
Leave to appeal in MCarter v. Brodie (2) was refused.
Bef ore we exani ne the decision of the Privy Council, lot us
recall and re-state the main events in brief. |In Janes v.
South Australia (3), what was struck down by the Hi gh Court
as. a contravention of s. 92 was the executive determ nation
of where and in what quantities dried fruit were to be

marketed. |In James v. Cowan (4), the action of the Mnister
expropriating the surplus dried fruits was also held to be a
contraventi on. In Janmes v. The Commonwealth (5), it was
held that s. 92 bound not only the States but also the
Conmonweal t h. The | ast case was al so generally understood
as laying down that by "free" was neant freedom at the
frontiers. An extract fromthe judgnent of Evatt, J., in

The King v. Vizzard (6) was quoted to ,show that freedomdid
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not attach
the other
Then cane
regul ation
St at es was

i ntercourse

it

self to each and every part of transaction, and

parts were not free fromregulation or control

t

he Bank’'s case, (7) which laid down that

of trade, commerce and intercourse anmong the
not inconpatible with their absolute freedom and
that there was a breach of s. 92 only when the |egislature
or the executive acted to restrict such trade, comerce or

directly and imediately as distinct from

creating sone indirect or consequential inpedinent, which
could only be regarded as renvote. Thus, regulation was

consi dered as the antithesis of

, sinpl e prohibition’
The Transport cases invol ved al nost al ways:
(i) a licensing systemof notor transport
vehi cl es by a Board,;
(1)  (1955) A C. 241.
(3) (1927) 40 C.L.R 1.
(5) (1936) A. C. 578.
(2) [1950] 8 OC. L.R 432.
(4) (1932) A C 542.
(6) (1933) 50 C. L.R. 30.
(7) (1948) 76 C. L. R 1, 380, 381
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(ii) a discretion to the Board to grant a
i cence or not;
(iii) a “paynent of a licence fee which had a
maxi mum |l imt;
and
(iv)  sometimes a nmileage charge as in O
Glpin s case (1).

How were these cases affected by the pronouncenent of the
Privy Council ? The earlier viewthat The King v. Vizzard
(2) was approved by the Privy Council” in “James v. The

Commonweal t

h

(3) fell to the ground when the Privy' Counci

in the Bank's case (4) abjured this. There was also the
approval given to the Australian National Airways case (5),

to which we

have referred. The inplications of this

approval had also to be considered. These Questions arose
before the High Court in McCarter v. Brodie (6). In that
case, the Transport Regul atiou Acts, 1933-47 provided for

i censing

of

conmercial goods vehicles by -a Board wth

di scretionary powers and for paynent of a fee. The effect
of the Bank’s case upon the Transport cases was urged, ~ and
it was contended that they nmust be overruled, but the
majority applying Rex v.Vizzard (2) and the Riverina case
held the law to be valid. Dixon and Fullagar, JJ., however

di ssent ed.

In describing what was hold by these | earned

Judges, we shall borrow their |anguage, as was al so done by
the Privy Counci l

According to Dixon, J., the Banks' case (4) had proved w ong
three propositions, and they were :

(1) that s. 92 did not guarantee freedom of
t he individual
(2) “"that’ if the same volume of trade
(1) (1935) 52 C. L.R 189.
(3) (1936) A.C. 578.
(5) (1945) 71 C. L.R 29.
(2) (1933) 50 C.L.R 30.
(4) (1948) 76 C.L.R 1, 380, 38 1.
(6) (1990) 80 C L.R 432.
(7) (1937) 501 C L.R 327.
627
flowed from State to State before as after the
interference wth individual trader then the
freedom of trade anong the States renmained
uni npai red.’
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(3) that because a law applied alike to
inter-State conmerce and to donmestic commerce
of a State, it mght escape objection not-
wi thstanding that it prohibited, restricted or
burdened inter-State conmerce.
Next, according to himtwo further points were
settled by the Bank’s case: (1).
(1) That the object or purpose of an Act,
chall enged as contrary tos. 92 was to be
ascertained from what was enacted and con-
sisted in the necessary legal effect of the
law itself and not in its wulterior effect
socially or economcally and
(2) that the doctrine of ’'pith and sub
stance though of help to find out whether it
WAg nothing  but a regulation of a class of
transactions forming part of a trade and com
nmerce was beside the point when the |aw
amounted to a prohibition or the question of
regul ation could not fairly arise.
According to Dixon, J.,, the Transport cases involved a
pragmati cal sol ution. The main reason of the error
according to hi mwas that trade and conmerce WAs treated ’as
a sum of activities' ~and "the interState conmer ci a
activities of the individual, and his right to engage in
them were ignored", and nuch inportance was attached to

absence of di scrimnation against inter-State trade
considered as a whole. Dixon, J., then added to the five
points a sixth, viz., "the distinction taken between, on the

one hand, notor vehicles as integers of traffic, and, on the
ot her hand, the trade of carrying by notor vehicle
(1) [1948] 76 C. L.R 1. 380,381
628
as part of commerce.
was not valid.
Ful l agar, J., in a concurring judgment drew a good  picture
of how a regulation by its severity could becone a
prohi biti on. He observed that though traffic regulations
and even licensing of notor vehicles including  conmmercia
vehicles could be said not to cross the line-of regulation
but both had to be reasonable so as not to inpair the free-
dom And the same could be said al so about 1icence fees,
etc. which had to be reasonable and nondi scrimnatory, |est
they passed fromregulation into what the Privy Counci
called sinple prohibition. The majority opinion, of course,
prevailed but not for |ong.
The case of Hughes and Vale Pty. Ltd. v. State of N S. W
(1) cane after MCarter v. Brodie (1). The | Hi gh Court
foll owed the earlier decision,, but Dixon, C. J., observed
. to my mind the distinction appears
both cl ear and wi de between, on the one hand,
such levies and such provisions prohibiting
transportation wi t hout licence as t he
foregoing and on the other hand the regula-
tions and registrations of notor traffic using
the roads and the inposition of registration

This distinection, according to him

fees. In the sane way the distinction is w de
between such provisions and the use of a
system of licensing to ensure that notor

vehi cl es used for the conveyance of passengers
or goods for reward conform wth specified
conditions affecting the safety and efficiency
of the service offered and do not injure the
hi ghways by excessive wei ght or inmmpderate use
or interfere with the use of the highways by
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other traffic. The validity of such | aws nust

depend upon the question whet her they

(1) [1955] A C. 241.

(2) [1950]80 C.L.R 432.
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impose a real burden or restriction upon

inter-State traffic".
When the case reached the Privy Council, it was contended
that where the tax was on the nmovenment itself, the tax could
not be regarded as regulatory and the reasons in the
judgrments of Dixon, CJ., and Fullagar, J., were urged.
This was accepted by the Privy Council. On the other side,
it was contended that the provisions which were State-wide
were regulatory and were inposed on all vehicles, and the
effect on inter-Statetrade or conmerce was indirect or
consequential. This was not accepted. Even the other side
conceded t hat

"the inposition of charges in respect of

vehicles wused oninter-State journeys would

i nfringe section 92 if the charges (a)

di scrim nated agai nst inter-State road
transport ~or vehicles engaged therein; (b)
wer e imposed at such a rate as to be
prohibitive of inter-State road transport,
whet her ~alone or in conmon wth all road
transport".

The Privy Council pointed out that in the Transport cases,
(1) sufficient weight was not given to Janes v. Cowan (2 ),
where determnations  of executive in its discretion were

said to be invalid. It accepted the six propositions of
Di xon, J., and foll owed the unusual practice of quoting in
extenso the opinions of Dixon and Fullagar, JJ., in MCarter

v. Brodie (3 ) and expressed themas their own. The Board

overrul ed the Transport, cases, and observed
"In their opinion it follows that iif the
validity of the Transport Act is to be
established in the/present case, it can only
be upon the ground that the restrictions
contained therein are regulatory’ in the sense
in which that word is used in the Bank case."

(1) [1938] 57 C.L.R 327. (2) [1932]A.C 542.

(3) [1950] 80 C L.R 432.
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We now conme to the | ast phase. The distinction between laws

which nerely regulate and those that restrict or prohibit

having thus been established at the <cost of ~all the
Transport cases except Wllard v. Rawson (1), a new nethod
was adopted by the Australian Legislatures. Wnes in

"Legislative Executive and Judicial Powers in  Australia"
(1956), tells us that the transport |egislation was ~anended
by four of the States and the anmended | aw was chal lenged in
several cases W shall not trouble ourselves with them or
with those in which laws in bar of clains arising out of the
deci sion of the Privy Council were considered, but nust draw
attention to the difference between "regulation" and
“restriction" made in Hughes and Vale Pty Ltd. v. The State
of New South Wales [No. 2] (2). For the present purpose,
however, we borrow the follow ng summary, inadequate though
it is, formWnes:

"Speaking of 'regulation’, their Honours said

that see. 92 of course assuned that the

transactions protected would be carried out in

accordance with the general |aw

because a transaction was apart of inter-State

mer e
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trade, comrerce or intercourse, the persons
engaging in it were not excluded from the
operation of that law. 'Wat was precluded
were restrictions of a real character prevent-
ing or obstructing the dealing across the bor-
der or the inter-State passage or interchange.
There was a clear distinction in conception
between laws interfering with freedomto carry
out the very activity constituting interState
trade and laws inposing on those engaged
therein rules of proper conduct or other
restraints directed to the due and orderly
manner of carrying it out. This distinction

was naturally described as ’'regulation’, a
wor d

(1) [1983]48 C.L.R 316. (2) [1955] 93 C.L.R
125 1S9- 162.
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of anything but” fixed legal inport which
di ffered according to the nature of the thing
to which it applied. Per haps the true
solution -in any given case could be found by
di stingui shing between the features of the
activity invirtue of which it fell within the
category of trade, comerce and intercourse
among the States and those features which
though invariably foundto occur in sonme form
or another in the activity, were not essentia
to the conception.”
It was pointed out also that under the guise of  what may
legitimately be regulation, real burdens and restrictions
coul d be pl aced.
There was a di vergence of opinion again over the question of
licence charges and registration fees. The nmjority was
prepared to sustain charges if inmposed "as a real attenpt to
fix a reasonable reconmpense or conpensation for the use of
the highway and for a contribution to the wear and tear

which the vehicle may be expected to make." The  minority
thought that (except for a fee for a specific service) no
charges could be levied. In tw cases viz., Nlsonv. The

State of South Australia (1) and Pioneer Tourist Coaches
Pty. Ltd. v. The State of South Australia (2), it was -held
that a State could not require commercial notor vehicles to
register and pay a fee exceeding nere adm nistrative char-
ges.

There is vyet another line of cases recently decicided in
Australi a. The taxi ng of comercial vehicles enployed in
inter-State or intrastate transport has been ‘justified in
sonme cases on the ground that such taxes are conpensatory,
and the tax is a reconpense for the wear and tear of" roads.
In Armstrong v. The State of Victoria [No. 2] (3), Part
Il of the

(1)[1955]93C. L.R 292. (2) (1955] 93 C.L.R 307.

(3) [1957] 99 C L.R 28.
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Conmrer ci al CGoods Vehicles Act, 1955 (Victoria) was
chal | enged. That Act required the owner of every commercia

vehicle of |load capacity exceeding four tons to pay
conpensation for the wear and tear caused to the roads.

There was a schedul e under which the paynent was determ ned.

Every vehicle paid one-third of a penny per ton of the sum
of-(a) the tare weight of the vehicle and (b) forty per cent
of the |load capacity of the vehicle- per mle of public
hi ghway al ong which the vehicle traveled in Victoria. The
receipts were paid to the credit of a special account and
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applied solely for the maintenance of the highway. This |aw
was uphel d under s. 92 by a narrow nmgjority of 4 to 3 inits
application to inter-State trade. in the sane, case. s. 3 of
the Mtor Car Act, 1951 (Viet.), which levied fees on a
notor car used for carrying goods for hire or in the course
of trade according to the powerwei ght and varying according
to the nunber of wheels and types of types etc., was upheld
by a mjority of 6 to 1. The nmain reason given was what
these paynments served to maintain roads at a standard by
whi ch inter-State operations of trade, conmer ce and
intercourse were inmproved. It was, however, said that the
charge must not be nore than a fair reconpense for the
actual use of the roads. MTierman, J., relied on a passage
in Adam Snmith's "The Wealth of Nationals", where public
"works as roads, bridges, etc. are discussed as facilities
of commerce

The guestion was again considered in (comonweal th
Freighters Pty. ~Ltd. v. Sneddon where the Road Maintenance
(Contribution) Act, 1958 (N.-S..W) which inposed upon
owners of. _commrercial goods vehicles a, road charge at a rate
per mle was  upheld. I't wll thus appear that t ax
legislation in Australia has nowto resort to the creation
of a separate fund to which State collections have to go

(1) [21959] 102 C LR 280.
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ear-marked for the maintenance of roads ‘and to provide
el aborate criteria for determ ning the anount payabl e. On

this subject as well as on the subject of regulations as
described by Fullagar, J., in McCarter v. Brodie (1), the
law for the tinme being seens settled.

Havi ng dealt wth the historical background of the
Constitution, the possible nodels which were considered in
the drafting of Part XIIL we proceed to consider the three
views expressed in the Atiabari Tea Conpany case (1). ' These
views are not sharply divided.~ The majority accepts the
vi ew expressed by the | earned Chief Justice, but goes beyond
it, while Shah, J., accepts the views of the nmjority but
goes still further. The mmin question that arose 'then, as
it has arisen here, is : Do taxation laws come w thin the
reach of Art. 301 ? Now, it cannot be laid down as a genera

proposition that all taxes are hit by that Article. W have
shown above that the financial independence of the States
was secured by an el aborate division of heads of taxation

which were. well-thought out to provide the States with the
nmeans of independent existence and the  wherewithal of
nation-building activities. There is hardly any tax which
the States are authorised to collect which could not be said
to fall on traders. Property tax, sales tax, municipa

taxes, electricity taxes (to nention only a few) are paid by
traders as well as by non-traders. To say that all /these
taxes are so many restrictions upon the freedom of trade,
commer ce and. i ntercourse is to make the entire
Constitutional docunent subordinate to trade and commerce.
Since it is axiomatic that all taxes which a tradesman  pays

nmust burden him any tax which touches himnmust fall wthin
Art. 304, if the word "restriction" is given such a w de
nmeani ng. Every such legislation will then be wthin the

pl easure of the President, and this could

(1) [1950] 80 C. L.R 432. (2) [1961] 1. S.C.R 309.
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not have been intended. Restriction" nust, there fore, nean
sonething nore than a nere tax burden In our opinion, the
i ssue of taxation cannot made justifiable with reference to
Art. 301 in those cases where the tax is a general tat which
a trade pays in conmn with others, W would, therefore
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respectfully disagree wth the view of Shah, J. when he
hol ds :
"Not nmerely discrimnative tariffs restricting

novement of goods are included in t he
restrictions which are bit by Article 301, but
all taxation on comercial intercourse even

i nposed as a neasure for collection of revenue
is so hit. Between discrininatory tariffs and
trade barriers on the one hand and taxation
for raising revenue on conmercial intercourse,
the difference is one of purpose and not of
quality. Both these fornms of burdens on
conmer ci al intercourse trench upon the freedom
guaranteed by Article 301."

That a tax is a restrictionwhen it is placed upon a trade

directly and imediately may be adnitted. But there is
di fference between a tax which burdens a trader in this
manner ;and a tax, which being general, is paid by tradesnen

in common with others. The first.is a levy fromthe trade
by reason of its being trade, the other is levied from all
and tradesnen pay it because every one has to pay it. There
is avital difference betweenthe two, viewed fromthe angle
of freedom of trade and comrerce. The first is an imnmpost on
trade as such, and may be said to restrict it; the ,second
may burden the trader, but it is not a restriction” of the
trade. To refuse to draw such a distinction would mean that
there is no taxing entry in Lists 1-and 11 which is not
subject to Arts. 301 and 304, however general the tax and
however non. discrimnatory itsinposition. To bring al
the taxes wthin the reach of Art. 301 andthus to bring
t hem
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also within the reach of Art. 304 is to overl ook the concept
of a Federation, which allows freedomof action to the
States, subject, however, ‘to the needs of the wunity of
India. Just as unity cannot be allowed to be frittered away
by insular action, the existence of separate States is not
to be sacrificed by a fusion beyond what the Constitution

envi sages. No doubt, Part Xl Il ensures econom c unity to
India and conbines the federating States into the |arger
State call ed I ndi a. The Constitution al so permts

i ndependent powers of taxation. Wat the Constitution -does
not permt is that trade, comrerce and intercourse should be

rendered 'unfree’. Trade and conmerce remain free even when
general taxes are paid by tradesnmen in comon with  non-
tradesnen. The Question whether a tax offends Part Xl Il can
only arise when it seeks to tax trade, comerce and inter-
cour se. Support for the contrary propositionis not to be
found in Janes v. The Comonwealth The Privy Council in

Janmes v. The Commonweal th did not |ay down:
"Every step in the series of operations which
constitutes the particular transactionis an
act of trade, and control under the State | aw
of any of these steps nmust be an interference
with its freedomas trade." (p. 629)
The passage represents the view hold in MArthur’'s case (2).
That case was di sapproved at p. 631. W have already dealt
with this view at sone | ength.
Thus, taxation laws and taxes nmust be divided into two
ki nds. Taxes which are general and for revenue purposes
whi ch fall on those engaged in trade, conmrerce and
intercourse in the same way as they fall on others not so
engaged cannot
(1) (1936) A.C. 578.
(2) (1920) 28 C L.R 530.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 82 of 88

636
normally be wthin the reach of Part XII. A notor
transport owner cannot claimthat be will not pay property

tax in respect of his garage buildings or electricity tax
for the electricity he consumes in lighting them or income-
tax on his profits. Part XlIl has nothing to do with such
taxes even though they fall upon tradesnen.

But this is not to say that we accept the view that al
taxes or taxing |laws are outside the reach of Part XIIl. W
find ourselves unable to accept the argunent that there nust
be a discernible point in the operations of trade, conmerce
and intercourse at which the tax becones a barrier to the
freedom of the novenent of trade before it will offend the
freedom guaranteed. This argunment considers the subject of
freedom in terns of barriers, tariff walls and inposts,
erected in the way of the free flow of trade, comrerce and
i ntercourse. O course; if the tax does <create barriers,
tariff ~walls and inposts at sone discernible point, the
restriction is weasy to detect. But restrictions nmay be
di verse, 'subtle and di sguised, and a tax nay be a direct and
i mediate restriction wthout appearing to be so at a
particular point in the novenent of trade. A law which
prohibits trade, commerce and intercourse and rel eases them
on the fulfillment of some unreasonable condition including
the paynent of an/unreasonable or discrimnatory tax wll
just as nuch be a restriction offending the freedom as a
tariff wall or any other barrier. No question of pith and
substance in this context arises, as was pointed out by the
Privy Council in the Banks’ case. The nature of the tax and
its relation to trade, commerce and intercourse are the
matters to consider.

In trying to establish that taxation entries are entirely

out side the reach of Part XliIl, it is contended that Part
XI'l, which deals with taxa-
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tion, is a code by itself and taken with the Legislative
Lists, lays down the power of taxation which cannot be taken
away by the provisions of Part XIll. The power of ~ taxation

is, therefore, said to be not subject to the declaration of
freedomin Art. 301. The inposition of a tax-is conditioned
on the existence of a law. Article 265 | ays down that "no
tax shall be levied or collected except by authority of
| aw'. Article 301 is acurb on the |aw nmaking power,
because by the unanbi guous declaration contained init, the
freedom of trade, commerce and intercourse is secured. The
prohibition is addressed not only to the EXecutive but also
to the Legislature, because Arts. 302 and 304 lift the ban
whi ch has been inmposed in favour of action by |aw made by
Parlianment and the State Legislatures respectively. Article
304 expressly nmentions the power to inmpose taxes which/  nust
include at |east excise duties and sales tax, and fromthis,
also, it is quite clear that taxation is wthin the
prohibition contained in Part Xl I. This argument was  also
rejected by the majority in Atiabari Tea Conpany case (1),
and we respectfully agree.

Bef ore, however, a tax can be struck down, the incidence of
the tax and the nethod of its collection nmust be exanined.
If the tax falls upon trade, commerce and intercourse as
such, irrespective of whether it falls on trade viewed as a
whol e or upon individual traders, and restricts the freedom

guaranteed, a question will inmediately arise about the
legality of the tax. |In this connection, even trade not in
notion and nore so trade in notion will be protected unless

the law, if nade by Parlianment is in the public interest,
and if nade by the State Legislature it is reasonably in the
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public interest and the previous sanction of the President
has been obtained. Wat we have said about taxation and
taxes is al so

(1) (1961) 1. S.C.R PC(1).
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true of other restrictions though not of a pecuniary
character. A restriction from whatever source it my
proceed, must be backed by | aw nade in the manner indicated
and the law nmust conply equally with those conditions. It
may be stated there that it is not open under Part Xl to

courts to devise their own technique for exenpting patent
and palpable interferences with the freedomof trade and
commer ce. In the Australian Constitution, there was no
machi nery for determ ning what freedomof trade, comrerce
and intercourse neant in given circunstances, and the Courts
stepped in with its owninterpretation of s. 92 of the
Commonweal th of Australia Act.. In our Constitution, nany
probl ems which agitated the Australian H gh Court have been
obviated, - and in so far as restriction of the freedom is
concerned it can only be achieved by law nade in the public
interest ~and-in the manner indicated. 1In so far as State
| egi slation is concerned, thelaw nust be reasonably in the
public interest, and the sanction of the President nust be

obt ai ned. Thus, the President in the first instance and
finally the courts/will be the judges of the reasonabl eness
of the restriction and the exi stence of public interest.
Part Xl I1, which has created the freedom has thus al so shown
the way for restricting the freedom ~ The Priwvy Council in
t he Banks’ case observed:

"If these two tests are applied : first

whet her the effect of the Act isina parti-
cul ar respect direct or renote; and secondly,
whet her in its true char act er it is
regul atory, the area of dispute nay be
consi derably narrower."

This may be true where the |aw attenpts to regulate  freedom

but not true where the law restricts

(1) [1978] 76. CL.R 1, 380, 381
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freedom There is a real difference between regulation and
restriction. Traffic rul es are regul ati ons, not
restrictions. Trade, comrerce and intercourse are regulated
so that they may flow freely. The rule of the road is
not a restriction of comercial traffic, but is one
desi gned to make the flow of traffic snoot h. The
prescription that cars should have reliable brakes or lights
or a sound device are not restrictions of trade. These

regul ati ons are needed both for ensuring safety for those
engaged in traffic as also for securing that  every one
engaged in traffic mght equally enjoy that right. The
classification of heavy transport vehicles, the tare weight,
the kinds of tares they nmust have, the seating capacity of
buses and go on and so forth are not normally restrictions
of trade, comerce and intercourse but are nmeant for the
better and nore effective flow of trade, comerce and inter-
course. Such laws can not be viewed as restrictions at all

and do not conme within the freedom angle, nor do they
require the process under which freedomcan be curtailed.
Just as a tax of a general character payable by all and
sundry and not placed upon a trade directly and imediately
cannot be considered as a restriction of trade even though
it burdens a trader, so also regulations of trade wthout
hanpering it or inmpairing its freedom cannot be described as
restrictions. A regulation, when it ceases to be a
regul ation and becomes a prohi bition may require
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justification as a reasonable restriction. Fullagar, J., in
M Carter v. Brodie (1) pointed out that a regulation of
speed on the high ways does not offend the freedom
guaranteed, but a rule that comercial vehicles should
travel at one mles per hour ceases to be regulation and
becomes a restriction. Here, the question is not one of
degree but of the essence of the purpose. The technique of
justifying | aws as regul atory was

(1) [1950] 80 C. L.R 432.
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evolved in Australia in view of the intractable | anguage of
s. 92 without any indication of the ci rcumnst ances in
whi ch the absol ute freedom coul d be curtail ed. The
detai |l ed pro-visions contained in Part XIlIl render such

a construction of Art. 301 at once unnecessary and
i mper meabl e.

Let us now see whether the ~validity of taxation |aws
directly inmpinging on trade and comerce can be upheld on
the ground that they are regulatory. Here, a distinction
nust be ‘made between fees and taxes. Fees charged as quid
pro quo for services rendered or as- representing adm nis-
trative charges are quite different fromtaxes, pure and

si mpl e. Fees mmy partake of regulation when they are
demanded to enable Covernnent to neet the cost of
admi ni stration. But the tax, with which we are concerned

is hardly a fee in that narrow sense. It is a tax for
rai sing revenue. O  such a tax, Lord Watson asked the

guestion: "Do you regulate a man when you tax him?" As was
pointed out by Lord Herschell during the argunents in the
Li quor Prohibition Appeal 1895 (1) in a passage which we
have quoted earlier, the matter may be looked at in two
ways. Lord Herschell observed:
“"May it not be necessary to regard it from
this point of view, to find what is wthin
regul ati on of trade and conmerce, what is the
obj ect and scope of the legislation ?2 Is it
sone public object which incidentally involves
sone fetter on trade or conmerce or i's it the
dealing with trade and commerce for t he
purpose of regulating it ? My it not be that,
in the forner case, it is not a regulation of
trade and comerce, while in the
(1) [1896] A.C. 348.
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latter it is, though in each case  trade and
conmerce in a sense nay be affected ?"

In our judgment, the first test to apply is what is the
obj ect and scope of the legislation? A regulation of trade
and conmerce may achi eve sone public purpose which affects
trade and comrerce incidentally but without inpairing the
freedom Sorneti nes, however, the regulation it self may anount
to arestriction, and if such a stage is reached, t hen
under our Constitution there striation nust be reasonably in
the public interest, and the President’s prior sanction nust
be obtained, if the |law inposing such restriction is nade by
the State Legislature. |f, however, it does not reach the
stage of restriction of trade and rermains only a regulation
incidentally touching trade and conmerce, the regulation is
outside the operation of Arts. 301 and 304. It is on this
ground that |aws prescribing the rule of the road and 1ike
provisions already referred to as well as a regulation that
the height to which trucks nmay be | oaded nust be such as not
to endanger the overhead bridges or wires, do not have to go
before the President, since they do hot affect the freedom
guaranteed. The object of such |l aws cannot be regarded as a
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restriction of trade and commerce. Freedomin Art. 301 does

not nean anarchy. Simlarly, a denand for a tax from
traders in common with others is not a restriction of their
right to carry on trade and conmerce. A system of

"licensing of notor vehicles is a regulation, but does not
impair the freedom of trade and comerce unless the
licensing is nade to depend upon arbitrary discretion of the
licensing authority. Simlarly, a fee for administrative
purposes nay al so be viewed as a part as regul ation. Such
licensing and fees fall outside Art. 301, because they
cannot be viewed as restrictions, and therefore do not need
to be processed under Art. 304.
642
Such regul ations are designed to give equal opportunity to
everyone, subject to a certain standard. The object being a
public object, such regul ations cannot be questioned unless
they anount to res trictions:. A tax, however, which is
made the condition precedent of the right to enter upon and
carry on business at all is a very different matter. It is
a restriction onthe right to carry on trade and comerce,
and the restriction is rel'eased on the paynent of the tax,
which is the price of such release. It is fromthis point
of view that the inmpugned provisions in this case nust be
exam ned.
W have to examne the precise nature of the tax inposed
which has to be gathering fromthe charging section read
with the Schedules, and the plain questionis whether so
read, there can be said to be anything other than a tax on a
trader and on his activity as a trader. The Act consists of
24 sections, and 4 Schedul es.~ Section 4(1)  which inposes
the tax is the charging section and has, on its terns, to be
read with each of the Schedules to the Act. Apart from the
usual sections generally found in every taxing nmeasure such
as prescribing the tinme the tax has tobe paid, cases in
whi ch refund may be had, declarations which have to be nade,
and provisions for recovery of tax, appeals, etc. there are
provisions for penalties and for conmpounding. There is one
ot her provision, to which attention nmay be drawn and that is
s. 20, which reads:
" 20. Levy of toll —on certain bri dges. -
Not wi t hst andi ng anyt hi ng-contai ned in this Act
it shall be lawmful for the Governnent to 1evy
tolls on notor vehicles under any | aw or usage

for the tine being in force, such rates as

may fromtime to time fix-
(i) for the use of any bridges, or
643
(ii) on any bridge constructed, reconstructed
or repaired after the commencenment of this
Act . "
The four Schedul es, as their headings anply show, deal' wth
di fferent subjects. Schedule 1 is divided into two parts A
and B. They deal wth the subjects indicated in the
headi ngs.
"A. Vehicles (other than Transport Vehicles
plying for hire or required) if fitted solely
with pneumatic tyres.

B. If the above nmotor vehicles are fitted
with resilient or non-resilient tyres, extra
tax will be levied at 5% of the above rate.”

Part A is then divided into three sections dealing wth
di fferent classes of vehicles and prescribe different rates
for each such class. W are not at present concerned wth
vehi cl es which are not used as transport vehicles plying for




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 86 of 88

hire. Schedule Il is also divided into two parts dealing
respectively wth vehicles fitted with pneunmatic tyres and
vehicles not so fitted. The first part deals wth two
categories narked respectively "A" and "B". ,A" conprises
nmotor vehicles plying for hire for the conveyance of
passengers and |ight personal |uggage of passengers, while
"B" cornprises goods vehicles plying under Public Carrier’s
Permt. There are further sub-divisions in each category
"A" and "B" according to the seating capacity of the
vehicles on the basis of which different rates of tax are
i mposed, but it is not necessary to go into their details.
Schedul e 'l conprises goods vehicles registered outside the
State using roads in Rajasthan, and they are required to pay
a tax calculated at a specified sumper day. Schedule IV is
headed:

"Vehi cles used for the carriage of goods
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inconnection with a trade or business carried

on by the owner of the vehicle under a Private

Carrier’s Permt."
These vehicl esare again classified according to the kind of
tyres with which they are fitted as well as by their | oad
capacity and different anpbunts of tax are payable by each

cl ass. Part 1l of ‘this Schedul e specified the tax payable
by dealers in or manufacturers of notor vehicle, which is
described as a paynent "for a general ~|licence" dependent

upon the nunmber of vehicles which they nmanufacture or dea
in.

From the above analysis, it will be seen that the tax in
Schs. 1l to IVis laid upon trade and comerce directly and
i medi at el y. It cannot be described as ~a property tax.

Motor Vehicles enployed by a trader for~ transport of
passengers and goods are integers of trade and commerce.
The tax is not like the property tax ~which a transport
operator pays on buil dings enployed by himin his business.
There, the tax 1is payable also but not as a condition
precedent to the business. The tax, with which we are
concerned, is one directly and imediately laid on'trade and
commerce and also on trade and conmerce in novenent. In
this connection, Sch. 1 and Part 11 of Sch. 1V need not be
considered for we are dealing with notor vehicles wused as
integers of trade and comrerce. The tax is evidently not a
fee for admnistrative purposes; therefore, it cannot be
justified as representing paynent for services. |Its object
is the raising of revenue, which distinguishes atax from a
f ee.

W may next consider whether the tax can be justified as
regul atory or conpensatory. For this purpose, (some facts
nust be stated. The appellants are three. They owned buses
which were registered in the former State of
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Ajmer. They plied on diverse routes. There was one ' route.
Nasirabad to Deoli, which lay mainly in Alner State, but it
crossed narrow strips of the territory of Raj ast han.
Anot her route, A nmer to Kishengarh, was substantially in-the
Ajmer State, one-third of which was only in Rajasthan

Ki shengarh was, at the material tinme, a part of Rajasthan

The appellants were required to charge fares prescribed by
the Ajmer authorities, and could not change them to cover
extra expenditure in the shape of taxes, which they had to
bear in Rajasthan. Fornerly, there was an agreenent between
the Ajnmer State and. Kishengarh State, by which either
State did not charge any tax or fees on vehicle registered
in the respective States. Later, Kishengarh becanme a part
of Rajasthan, and the tax was demanded fromthese appellants
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for the period, April 1, 1951, to March 31, 1954. The de-
mand was rmade by virtue of s. 4, the charging section, under
pain of the application of s. 1 1, which provides of

penal ti es.
The taxes, which are inmposed by Schs. I, IIl and 1V(1),
operate on trade and commerce directly. It is not denied

that the carriage of passengers and goods anpbunts to trade.

It was, in fact, so help in the Transport cases in Australia
and also by the Privy Council. Under the Act, this trade
can only be carried on, if the tax is paid. The Act,

therefore, involves a prohibition against a trade, which
prohibition is released on paynent of tax. The Schedul es
affect notor vehicles for carriage of passengers and goods
on hire in Rajasthan and also sinilar vehicles coming from
out si de. In so far as vehicles coming from outside are
concerned, their entry into the State is barred unless the
tax is paid. The tax is'thus not incidental to trade but is
directly on it-and is onits nmovenent. This is not tax
whi ch the trader has to bear in common with others, and the
tax is
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for revenue purposes. This is a case in which if the tax is
not paid, the trade is destroyed. The charging provisions
do not take into account what distance a particular vehicle
travels wthin the State. A vehicle traveling a hundred
mles and another traveling only one nile have to pay an
identical sum as tax. Howthen can it be  said that it
i nvolves a fair reconpense for the wear and tear of roads?
To say that such tax is conpensatory and is a reconpense for
the wear and tear of the roads is to msdescribe it.

Section 20, which we quoted earlier, nmay be conpensatory for
use of a bridge and may even be described “as regulatory
within the decision of Fullagar, J., in MCarter v. ' Brodie
(1) but not the taxing provisions whicheven in Australia
woul d not be regarded either as conpensatory or regulatory.

It is impossible, therefore, to turn to the Australian
precedents for help

Further, the duty of maintaining roads is a duty of the
State, and it performs it not fromany special fund which is
created fromthe receipt of these taxes but fromits genera

funds. The wear and tear of the roads is not caused by the
transport vehicles only but other vehicles not enployed in
the trade of transport. The tax whichis levied is not
based on any theory of reconpense, which has been evolved in
Australi a. There, the distance traveled, the load carried
are taken into account, and a charge is payable by each
operator according to the distance actually travelled by him
in consonance with the weight carried. A further circuns-
tance which goes into the determnation of the -anount
payabl e is the kind of tyres and the nunber of wheels /which
t he vehicl e has. To say that the inmpugned tax is
conpensatory wi thout any attenpt to apportion the charge
according to the actual wear and tear, is to borrow a theory
for justification which does not apply to the facts here.

(1) [1950] 80 C L.R 432.
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The only other question is whether the Act is, inits true
character, regulatory. There is no provision in the Act

which can be regarded as regulatory of nmotor vehicles or
their use. The Act plainly levies a tax upon the possession
or use of notor vehicles. A tax does not regulate trade
ordinarily; it inmposes a charge on trade. The question thus
remai ns: does the tax burden trade or inpair the free, flow
of trade and conmerce as contenplated Art: 301? It is clear
that the tax is on trade. It is also clear that it is on
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the novenent of trade. It is further clear that it creates
a barrier between one State and another, which trade cannot
cross except on a heavy paynent. The tax is not truly a
fair recompense for wear and tear of roads even if a
justification on the doctrine of conpensatory taxes is
applied. 1t is nothing except a restriction, which Art. 301
f or bi ds. The Bill which became the Act, was not submitted
to the President for his Previous sanction, nor was it
assented to subsequently after it passed the Legislature.
The question, therefore, whether the restriction inmposed by
the Act is reasonable or not,, does not arise.

We are, therefore, of opinion that s. 4(1) as read wth
Schs. IT, Il and Part 1 of Sch. |V offends Art. 301 of
the Constitution, and as resort to the procedure prescribed
by Art. 301(b) was not taken, it is wultra vires the
Constitution. W wish to nake it clear that we pronounce no
opi ni on about the constitutional validity of s. 4(1) as read
with Sch. 1 or the second Part of Sch. TV. The first
raises a question as to the neaning of the expression
"intercourse" in Part X1l and as that matter is not
rel evant —for ~the appeal before us, and thus no argunents
were heard on that point, we refrain from expressing any
opinion on it. The second involves many other questions,
which are far renote fromthe controversy with which we are
now concerned, and therefore need not be considered here.
648

We woul d, therefore, allowthe appeals, and quash the demand
made upon the appellants.

By COURT: In accordance with the opinion of the mgjority,
these appeal s are dism ssed with costs, one hearing fee,
Appeal dism ssed




