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JUDGVENT:

[with C. A No. 2085/2002 (@ S.L.P (Civil) No. 8975/2001]
JUDGMENT

V. N KHARE, J.
Leave granted.

The respondent herein-was, on 18.10.1972, ‘initially appointed as an
Assi stant Engi neer in an ad-hoc capacity in U'P. Rural Engineering Services.
Subsequently, in the year 1979, the respondent’s services were regul arised
and he was al so confirmed on the post of “Assistant Engi neer. The
respondent was pronoted to the post of Executive Engineer w.e.f.
23.11.1980 by a Government Order on-the basis of seniority-cumnerit. A
Screening Conmittee set up by the U P. Govt. after considering the
respondent’s service record and entries available i'n the character rol
reconmmrended that he should be retired conpul sorily. Under Covernment
Order, the Screening Conmittee or the State government whil e considering
a case of conpulsory retirement, is required to take into account the service
record and entries in the character roll for last ten years prior to the order of
conpul sory retirenent. The governnment accepted the said recomendation
of the Screening Comittee and passed an order dated 22.2.1999
conpul sorily retiring the respondent fromservice. The Screening
Conmittee whil e reconmendi ng the conpul sory retirenment of the
respondent and the State governnent while accepting the said
recommendati on took into consideration four adverse materials found in the
character roll of the respondent, which are as under

1) The order dated 8.2.94 whereby the governnment directed
for recovery of a sumof Rs. 79,994 fromthe salary of the
respondent and al so stoppage of increment in the pay

scal e of Executive Engi neer and awardi ng censure entry

in his character roll for the year 1993-94.

2) The order dated 16.10. 86 whereby an warning was gi ven
to the respondent for his conduct in exercise of his duties.

3) An order dated 20.3.83 whereby another censure entry
was ordered to be recorded in the character roll of the
respondent.

4) An order dated 13.6.97 whereby the integrity of the
respondent was not certified for commtting serious
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irregularities in the work at Lucknow in the year 1983-
84. By the said order the respondent was al so awarded a
censure entry for the year 1997-98.

The respondent herein filed a wit petition before the H gh Court of

Judi cature at All ahabad chal |l enging the order dated 22.2.1999 conmpul sorily
retiring himfromservice. The respondent also filed a second wit petition
before the Hi gh Court challenging the order dated 8.2.1994 whereby the
government directed for recovery of Rs. 74,994/- fromthe salary of the
respondent and al so for ordering stoppage of increnment in the pay scale of
Executive Engi neer and awardi ng of censure entry in his character roll in the
year 1993-94. The respondent also filed a claimpetition before the U P
Services Tribunal, challenging the order dated 13.6.1997 whereby the State
government declined to certify his integrity. Wile the aforesaid wit
petitions were pending, the U P. Services Tribunal disposed of the said claim
petition by ordering that the entry in respect of w thholding of integrity for
the year 1997-98 awarded by an order dated 13.6.1997 since related to the
period 1983-84, said entry is shifted to the year 1983-84.

The High Court first took up the wit petition which was directed

agai nst the order dated 8.2.1994 and set aside the order inpugned in the wit
petition on the ground that the respondent was not responsible for any |oss
caused to the governnent inthe purchase of the materials for the

department. After setting aside the order dated 8.2.1994, the Hi gh Court

took up the wit petition which related to conpul sory retirenent of the
respondent from service. The High Court was of the viewthat so far as the
recovery of noney, stoppage of increnent and censure entry for the year
1993-94 are concerned, the same having been set aside in connected wit
petition, the said adverse materials are rendered non-existent and the sane
coul d not have fornmed basis of passing of the order compulsorily retiring the
respondent. Therefore, the High Court excluded the said adverse materials
while testing the validity of the order of conpulsorily retiring the
respondent. The High Court was of the further view that since the order

dated 16.10. 1986 admini stering warning to the respondent was not

comuni cated to the respondent and, further, the said warning related to a
period beyond ten years prior to the date of order of conpul sory retirenent,
the said entry could not be legally made basis for conpulsorily retiring the
respondent, especially when the said warning was not conmunicated to the
respondent and also in view of the government order dated 29.7.89

whereunder it has been provided that adm nistering of warning to a

del i nquent officer shall not formpart of the character roll and it is only to be
pl aced in the Personal File of such a delinquent officer. In this way, the High
Court excluded the second and third adverse material s which'the

government took into account while formng its opinion to conpul sorily

retire the respondent.

The High Court coming to the fourth adverse material contained in/'the
government order dated 13.6.1997 whereby the integrity of the respondent

was W thheld, was of the view that since the said entry was nodified by the
U P. Services Tribunal to the extent that it would relate to the year 1983-84,
the said entry being for a period beyond ten years preceding to the date of
passi ng of order of conpul sory retirement has to be excluded from zone of
consi deration for forming opinion to conpul sorily retire the respondent. By
the aforesaid process of elimnation of adverse entries, the H gh Court

found that there was no foundation or basis available to the governnent to

forman opinion to conpulsorily retire the respondent. 1In that view of the
matter, the High Court set aside the order of conpulsory retirement of the
respondent, being arbitrary and allowed the wit petition. It is against the

af oresai d judgnment of the Hi gh Court the State of U P. has preferred these
appeal s by way of special |eave petitions.

We took up Civil Appeal No../2002 (arising out of S.L.P (GCvil)
8738/ 2001) first which arises out of the judgment of the Hi gh Court whereby
the order conpulsorily retiring the respondent from service was set aside.
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Learned counsel for the appellant urged that, under law relating to

conpul sory retirenent, the State governnment is entitled to take into account
the entire service record, preference being given to the later entries while
consi dering whether an officer is required to be retained in the service after
he attains the age of 50 years or has put in qualifying service and the view
taken by the H gh Court that entries only for the period of ten years

i mediately prior to the date of order of conpulsory retirement could only

be | ooked into is patently erroneous. However, |earned counsel appearing

for the respondent supported the judgnent of the High Court and contended
that the entries falling only within ten years of the order of conpul sory
retirement can only be |ooked into while exercising power of conpul sory
retirement and any consideration of adverse material beyond ten years from
the date of order of conpul sory retirenent would vitiate the order of

conpul sory retirenent.

It is true that as per governnent order, the service record or

confidential reports for ten years prior to passing of order of compul sory
retirement are ordinarily required to be seen for taking a decision to

conpul sori'ly retire a governnent servant. It appears that the H gh Court on
the said prenise held that entries in the character roll being beyond ten years
of passing of the order of conpulsory retirenent, the order passed by the
State governnent conpul sorily retiring the respondent was arbitrary.

Assuming that the view taken by the H gh Court that entries in the character
roll of a government servant only for ten years can be seen for passing of an
order of compul sory retirenment is correct which according to us is not a
correct view of law, the question arises whether the Governnent O der dated
13. 6. 1997 whereby the integrity of the respondent was withheld, nerely

being relatable to the year 1983-84 woul d render the order of comnpul sory
retirement as arbitrary. Admittedly, the order w thholding of integrity was
passed in the year 1997 which was well within ten years of passing of the
order of conmpul sory retirenment. But the said entry in the character roll was
shifted fromthe year 1997-98 to 1983-84 by the order of U P. Services
Tribunal. It is not disputed that the aforesaid entry in the character roll of
the respondent was taken into account by the Screening Commttee while
reconmendi ng the conpul sory retirement  of the respondent and the State
government al so took into consideration the said entry while passing the
order conpulsorily retiring the respondent.

Fundamental Rule 56 (in short F.R) of the U P. Fundamental Rules

provi des for conpul sory retirement of governnent servant. FR 56 (c)

provi des that notw t hstandi ng anythi ng contained in clause (a) or clause (b),
the appointing authority may, at any tine by notice to any governnent

servant (whether permanent or tenporary), wi thout assigning any reason

require himto retire after he attains the age of fifty years or the governnent
servant may by notice to the appointing authority voluntarily retire at any
time after attaining the age of forty five years or after he has conpleted
qual i fying service of twenty years. Sub-rule (2) of Rule 56 of the

Fundanent al Rul es reads as under

"2) that in order to be satisfied whether it will be in
the public interest to require a governnent servant

to retire under clause (c) the appointing authority

may take into consideration any material relating

to the governnent servant and not hing herein

cont ai ned shall be construed to exclude from

consi derati on.

(a) any entries relating to any period before
such governnent servant was allowed to

cross any efficiency bar or before he was
pronpted to any post in an officiating or
substantive capacity or on an ad-hoc basis; or

(b) any entry against which a representation
i s pending, provided that the representation
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is also taken into consideration along with
the entry; or

(c) any report of the Vigilance
Est abl i shnent constituted under the Uttar
Pradesh Vi gil ance Establishment Act, 1965."

The aforesaid rule thus enpowers the State governnent to retire any
government servant on conpletion of fifty years of age or on conpletion of
qual i fying service

Before we advert to the question which we are required to decide, it is
necessary to notice the nature of an order conpulsorily retiring a

government servant under FR 56 (c). In Shyam Lal vs. State of UP

(1955) 1 SCR 26, it was held that an order of compul sory retirement is
neither a puni shment nor-any stigma attached to it and it was held therein as
t hus:

"There is no such el ement of charge or inmputation
in the case of compul sory retirenment. The two

requi rements for compul sory retirenent are that

the officer has conpleted twenty five years’

service and that it is in the public interest to

di spense with his further services. It is true that
this power of conpulsory retirement may be used
when the authority exercising this power cannot
substantiate the misconduct which nay be the rea
cause for taking the action but what is inportant to
note is that the directions inthe |ast sentence of
Note 1 to Article 465-A nmake it abundantly cl ear
that an inputation or charge is not in terns nade a
condition for the exercise of the power. In other
words, a conpul sory retirenent has no stigna or

i mplication of m sbehaviour or _incapacity."

In Union of India vs. J.N. Sinha, 1971 (1) SCR 791, it was held that

an enpl oyee conpul sorily retired does not |ose any right acquired by him

before retirement and that the said rule is not intended for taking any pena

action agai nst the governnent servant and that the order retiring a

government servant conpul sorily can only be chall enged on the ground that

either the order is arbitrary or it is not in publicinterest. No other ground is
avai |l abl e to a governnent servant who is sought to be conpulsorily retired
fromservice under the relevant rules subject tothe conditions provided

t herein.

Coming to the main question whether entries beyond ten years of the

service record fromthe date of conpul sory retirenent could have been taken

i nto account by the governnent while retiring a government seryvant under

FR 56 (c) of the Rules, it is necessary to refer sone of the decisions of this
Court .

I n Bai kuntha Nath Das and another vs. Chief District Medical Oficer
Bari pada and another 1992 (2) SCC 299, this Court laid down certain
principles which are as under:

"(i) An order of compul sory retirement is not a
puni shment. It inplies no stignma nor any
suggesti on of m sbehavi our.

(ii) The order has to be passed by the Governnent
on forming the opinion that it is in the public
interest to retire a governnent servant

conpul sorily. The order is passed on the
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subj ective satisfaction of the governnent.

(iii) Principles of natural justice have no place in
the context of an order of conpul sory retirenent.
Thi s does not nean that judicial scrutiny is
excluded altogether. VWhile the High Court or this
Court woul d not exam ne the matter as an

appel l ate court, they may interfere if they are
satisfied that the order is passed (a) nmala fide or
(b) that it is based on no evidence or (c) that it is
arbitrary in the sense that no reasonabl e person
woul d formthe requisite opinion on the given
material; in short, if it is found to be a perverse
or der.

(iv) The governnent (or the Review Conmittee, as
the case may be) shall have to consider the entire
record of service before taking a decision in the
matter  of course attaching nore inportance to
record of and performance during the | ater years.
The record to be so considered woul d naturally
include the entries in the confidentia
records/character rolls, both favourable and
adverse. If a government servant is pronoted to a
hi gher post notwi t hstandi ng the adverse renarks,
such remarks |l ose their sting, nore so, if the
pronmotion is based upon nerit (selection) and not
upon seniority.

(v) An order of conpulsory retirement is not-liable
to be quashed by a Court nerely on the show ng

that while passing it uncommuni cated adverse
remarks were al so taken into consideration.. That
circunstance by itself cannot be a basis for

i nterference.”

In State of Punjab vs. GQurdas Singh 1998 (4) SCC 92, it was held
t hus:

"Before the decision to retire a governnent servant
prematurely is taken the authorities are required to
consi der the whole record of service. Any adverse
entry prior to earning of pronotion or crossing of
efficiency bar or picking up higher rank is- not

wi ped out and can be taken into consideration

whi | e considering the overall performance of the
enpl oyee during whole of his tenure of service
whether it is in public interest to retain himin the
service. The whole record of service of the

enpl oyee wi Il include any uncommuni cat ed

adverse entries as well."

The af oresai d deci sions unm stakably |ay down that the entire service

record of a governnent servant coul d be considered by the governnent

whi |l e exercising the power under FR 56 (c) of the Rules with enphasis on

the later entries. FR 56 (c) of the Rules read with sub-rule (2), enpowers the
State governnent with an absolute right to retire an enpl oyee on attaining

the age of 50 years. It cannot be disputed that the dead woods need to be
renoved to maintain efficiency in the service. Integrity of a governnent
enpl oyee is forenost consideration in public service. |f a conduct of a

gover nrent enpl oyee beconmes unbeconming to the public interest or obstruct
the efficiency in public services, the governnent has an absolute right to
conpul sorily retire such an enployee in public interest. The government’s
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right to conpulsorily retire an enployee is a nethod to ensure efficiency in
public service and while doing so the governnent is entitled under

Fundamental Rule 56 to take into account the entire service record, character
roll or confidential report with enphasis on the the later entries in the
character roll of an enployee. |In fact, entire service record, character roll or
confidential report furnishes the materials to Screening Conmttee or the

State governnent, as the case may be, to find out whether a governnent

servant has outlived his utility in service. It is on consideration of totality
of the naterials with enphasis on the later entries in the character roll, the
government is expected to formits opinion whether an enployee is to be

conpul sorily retired or not.

Wthholding of integrity of a government enployee is a serious

matter. |In the present case, what we find is that the integrity of the
respondent was withhel d by an order dated 13.6.1997 and the said entry in
the character roll of the respondent was well within ten years of passing of
the order of compulsory retirement. During pendency of the wit petition in
the H gh Court, the U.P. Services Tribunal on a claimpetition filed by the
respondent, shifted the entry from 1997-98 to 1983-84. Shifting of the said
entry to ‘a different period or entry goi ng beyond ten years of passing of
order of conpulsory retirenment does not nmean that its vigour and sting of the
adverse entry is lost. Vigour or sting of an adverse entry is not w ped out
nmerely it is relatable to 11th or 12th years of passing of the order of
conpul sory retirenent. The aforesaid adverse entry which could have been
taken into account 'whil'e considering the case of the respondent for his
conpul sory retirenent’ fromservice, was duly considered by the State
Governnment and said single adverse entry in itself was sufficient to

conpul sorily retire the respondent fromservice. W are, therefore, of the
view that entire service record or confidential report with enphasis on the
later entries in the character roll can be taken into account by the
government whil e considering a case for conpul sory retirement of a

gover nnment servant.

It was not urged before us that the order compulsorily retiring the
respondent was nmala fide or was not in the public interest, and in the
absence of such a case, we do not find any infirmty in the order
conpul sorily retiring the respondent from service.

For the aforesaid reasons, we find that this appeal deserves to be
al l owed. The order under challenge is set aside. The appeal is, accordingly,
all owed. No costs.

Civil Appeal No. 2085/2002 (@S.L.P.(Cvil) No. 8975/2001)
In view of the decision in CGvil Appeal No. 2083/2002 (@S.L.P

(Givil) No. 8738/2001), this appeal is rendered infructuous and is,
accordingly, dismssed. No costs.

N
(V. N. KHARE)
.

( ASHOK BHAN)

14th March, 2002




