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PETI TI ONER
HARI SH CHANDER SI NGH

Vs.

RESPONDENT:
S.N. TRI PATH

DATE OF JUDGVENT: 27/ 01/ 1997

BENCH
B. P. JEEVAN REDDY, S.B. MAJMJUDAR

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. Maj undar, J.

The appel l ant, Harish Chander~ Singh, has brought in
chal | enge the order. passed by~ the menbers of t he
Disciplinary Conmttee of the Bar Council of India holding
himguilty of professional msconduct and suspending him
frompractice for a period of two years fromthe date of the
conmuni cation of the order. Said appeal is filed under
Section 38 of the Advocates Act. 1961 read with Order 5 of
Supreme Court Rules, 1966. This appeal was admitted to fina
hearing and in the meantime the operation of the order under
appeal was stayed. Earlier in.addition to Respondent S.N
Tripathi, President of the Bar Association, Akbarpur, on
Syed Husai n Ahmad was al so j oi ned as Respondent no. 2. He was
the co-delinquent along with the appellant. He was al so held
guilty of professional misconduct on-the conplaint of the
original conplainant and was ordered to be reprimanded. H s
i nvol venent along wth the appellant was in connection wth
the very sane transaction brought in challenge by the
conpl ai nant agai nst both these delinquents. However,  said
Syed Husain Ahnmad did not challenge the <finding  of the
Di sciplinary Conmittee against himand the sentence inposed
against him At the request of the appellant, therefore, he
was permtted to be deleted as second respondent in'this
appeal . Consequently the sol e respondent who has renained in
the arena of contest is the President of the Bar Association
who filed the conmplaint before the State Bar Council on
behal f of the original conplainant.

In order to appreciate the grievance of the appellant
it is necessary to note a few introductory facts.

One Daya Ram the original conplainant before the State
Bar Council, filed a conplaint against the appellant as well
as the aforesaid co-delinquent Syed Husain Ahnad, both of
whomat the relevant time were practising advocates at
Akbarpur in Ferozabad District of Utar Pradesh. 1In the
conplaint it was alleged agai nst the delinquents that he had

engaged the appellant as his counsel in a case pending
bef ore Consol i dati on Oficer, Akbar pur bet ween t he
conpl ai nant and one Bisai. Subsequently he had engaged one

Tarakant Tri pat hi as his counsel . According to the
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conpl ai nant the said case was fixed before the Consolidation
Oficer for 17th January, 1972. and thereafter it was
adjourned to 7th February, 1972. The appellant who was
engaged as his counsel is the resident of Village Jami pur.
The land in connection wth which consolidation proceedings
were pending wherein the appellant was engaged by the
conplainant to represent him was situated in the sane
village. The consolidation proceedings then were further
adjourned to 21st February, 1972. In the nmeanwhile, in the
evening of 17th January, 1972 the appellant asked himto
appoi nt sone Mikhtar so that he nmay be spared to the
necessity of comng to attend the consolidation case every
day. The conplainant alleged that at the instance of the
appel l ant Syed Husain Ahnmad. Oiginal Respondent no.2, the
junior of the appellant, was appointed as Mukhtar and a
Mukht ar nama was got regi stered. That the contents of the
Mukht arnama were not read over to himbut he proceeded on
the word of the appellant and having faith in himexecuted
the Mikhtar nama in favour of ~his junior. Thereafter,
however, the appellant entertained suspicion and on 29th
January, 1972 he executed the Deed cancelling the above said
Mukht arnama and got it registered. It thereafter transpired
that the appellant had obtained a Sale Deed in respect of
property in question in- favour of his father from Syed
Husai n Ahmad, Original Respondent no.2, who had acted as
Mukht ar of the conpl ai nant and as such had purported to sel
the said |and on behalf of the conplainant in favour of the
appel l ant’s father. The complainant in favour of the
appellant’s father. = Al that to intended to do was to
execute the Mikhtarnama to enable Oiginal "Respondent no. 2
to do Pairwi in the consolidation case. It was, therefore
his conplaint before the State Bar Council that he was duped
and deceived by both these advocates, nanely. Harish Chander
Singh and Syed Husain Ahnad, his junior, and that the
Mukht ar nama  was a fraudulent deed which enabled the
appellant to get the land transferred in the nane of his
father. This conplaint was supported by an affidavit.

The conpl ai nt was registered before the Disciplinary
Comm ttee of the Bar Council of Utar Pradesh. The conpl ai nt
was sponsored by S.N.  Tripathi, - President of the Bar
Associ ation, Akbarpur, who forwarded the conplaint of Daya
Ramto the Secretary, Bar Council. Uttar Pradesh, Allahabad
and that is how the present respondent was shown as the
conpl ainant in the disciplinary proceedings.

The appellant resisted the proceedings by filing a
witten statenent. Hi s subm ssion was that he was engaged by
the conpl ainant as an advocate in the consolidation case
whi ch had originated on an objection made by one Bi sai who
had all eged that conplainant Daya Ram had obtained the Sal e
Deed in respect of the disputed property fraudulently and
under deception. That the conplainant was a literate person
and he executed the Power of Attorney in favour of Syed
Husai n Ahrmad of his own accord and it was duly registered in
the office of Sub-Registrar, Akbarpur, Faizabad. That
thereafter on 25th January, 1972 a Sal e Deed was executed by
Syed Husain Ahnad in favour of Nand Kishore Singh with ful
know edge and participation of the conplainant. That he was
staying separate fromhis father and he had no know edge
about the said transaction. That Syed Husai n Ahmad was not
his junior.

So far as Oiginal Respondent no.2 Syed Husain Ahnad is
concerned, he also filed a witten statenent through his
counsel denying the allegations nade in the conplaint.
However, ultimately during the proceedings Respondent no.2
relented and submitted that if he is found guilty of
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prof essi onal nmisconduct he may be pardoned and that he had

acted due to inexperience and on the basis of faith in his

seni or advocate, the present appellant. Thus Respondent no. 2

practically adnmitted the case of the conplainant. As the

conplaint could not be disposed of by the Disciplinary

Conmittee of the State Bar Council within one year it stood

transferred to the Bar Council of |India. Thereafter the

Disciplinary Committee of the Bar Council of India heard the

parties, recorded their evidence and ultinately passed the

af oresai d order agai nst the appellant and Syed Husai n Ahnad,
the co-delinquent who is no longer in the arena of contest
in the present proceedings as seen above.

The | earned counsel for the appellant vehenently
contended that the order under appeal is not sustainable by
evidence on record and  is required to be set aside and the
appellant is required to be exonerated of the charges
| evel | ed agai nst him

W have gone through the evidence on record, both ora
and docunentary, to which out attention was invited. Having
careful ly considered the sane we are not able to accept any
of the contentions canvassed by |earned counsel for the
appel lant. The tell-tal e circunstances which have energed on
record clearly indicate that the appellant was quilty of
pr of essi onal m sconduct. These circunstances run as under
1. The appellant / was admittedly engaged as a counsel of

the conplainant /' to represent himin the consolidation

proceedi ngs whi ch were pendi ng agai nst -hi mwherein the

di spute regarding the very same suit |land was on the

anvil between the conpl ai nant- Daya Ram on the one hand

and conpl ai nants father’ s sister’s husband Shri Bi sai

2. It is also well established that the appellant
persuaded the conplainant to execute a Mikhtarnama in
favour of Respondent no.2 whose evidence showed that he
was the appellant’s junior and was well known to him
and accordi ngly Mikht arnama was executed by conpl ai nant
Daya Ramin favour of Respondent no. 2.

3. That Respondent no.2 executed Sale Deed in respect of
the property in favour of Shri Nand Ki shore Singh

4, Shri  Nand Ki shore Singh was the father of the
appel | ant .

5. The copy of the Mikhtarnama dated 18th January, 1972
shows that the conplainant had allegedly given ful
power to Respondent no.2 to dispose of his property.

6. The copy of the Sal e Deed dated 25th January, 1972 was
executed by Respondent no.2 as an agent of ~conplai nant
in favour of Nand Kishore Singh, father ~of the
appel | ant .

7. The copy of the Kutunb Regi ster showed that Shri . Nand
Ki shore Singh and the appellant being father and son
were living in the sane house.

Al'l these circunstances well established on record
clearly point out an accusing finger to the appellant. The
appellant’s vain attenpt to show that he did not know about
the transaction of the Sale Deed in favour of his father had
remai ned abortive for the sinple reason that nothing was
brought out on record by himto show that he was in any way
having strain relations with his father. Equally a wvain
attenpt was mmde by the appellant to show that Respondent
no.2 was not known to himor he was not his junior. There is
no reason as to why we should not accept the clear-cut
evi dence on this aspect as | ed by Respondent no.2 who stated
that he was the appellant’s junior and he was m sgui ded by
himand accordingly he was nmade to execute the Sale Deed
dated 25th January, 1972 acting Miukhtar of the conpl ai nant
and by which he tried to sell conmplainant’s land to the
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appellant’s father. Al these circunstances will established
on record leave no roomfor doubt that the appellant was
clearly quilty of professional msconduct. The Disciplinary
Conmittee was, therefore, right in taking the viewthat the
conpl ai nant was duped by his advocate, nanely, the appell ant
who had m sused the confidence reposed by the conpl ainant in
himand had tried to dispose of the conplainant in himand
had tried to di spose of the conplainant’s property in favour
of his own father. Under these circunmstances the findings of
pr of essi onal misconduct as recorded in the inpugned judgnent
agai nst the appellant nmust be held to be well nmade out on
the record of the case and cannot be found fault with form
any angle. So far as ‘the sentence of suspension from
practice for tw years .is concerned that also cannot be
treated to be too harsh or grossly disproportionate in the
light of the professional — msconduct. After the matter was
fully heard, we tried to get information fromthe appell ant
by our order dated 27th February, 1996 on the foll ow ng:
"Hearing ~of this appeal is

concluded. But before we pronounce

our judgnment it s necessary  to

have the follow ng information for

maki ng appropriate orders:

1. VWet her the appellant’s father

Shri Nand Kishore is alive? and

whet her Daya Ramis alive today? |f

Daya Ramis dead, who are his | ega

representatives?

2. VWhet her the property which was

conveyed by Daya Ram through his

power of attorney, shri Syed

Hussai n Ahrmad, Advocate in favour

of the appellant’s father Shri Nand

Ki shore his been cancelled and the

property conveyed back to Daya Ram

or his heirs, as the case may be,

or not?

3. What has happened to t he

consol i dation proceedi ngs whi ch

were pending wth respect to the

 and which was sold in favour of

the appellant’s father ?

The appel | ant shal | file an

affidavit stating the information

with respect to the above points.

List the matter after six weeks for

j udgrent . "

However, |earned counsel for the appellant was not in a
position to file any such affidavit or to give any /such
i nformati on. Consequently by our further order dated 16th
April 1996 we made it clear that we had no option but to
del i ver the judgment.

However, on further consideration by order dated 24th
April, 1996 we directed that notices be issued to (1)
Conpl ai nant Daya Ram and (2) Nand Kishore Singh calling
upon them to show cause as to why we should not pass
appropriate orders for setting aside the Sale Deed dated
25t h January, 1972 purported to have been executed by
Oiginal Respondent no.2 Syed Husain Ahmed, Power of
Attorney holder of complainant Daya Ram is favour of the
transferee Nand Ki shore Si ngh

Pursuant to the notices issued to them it has
transpired that said Nand Kishore Singh as well as Daya Ram
are dead since long. In I.A No. 1 filed in these

proceedings it has been averred that even the inmpugned Sal e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 5

Deed was held to be fictitious and not binding on Daya Ram
by authorities entrusted with the task of consolidation of
hol di ngs and Daya Ram hinmself in his lifetine had agreed to
sell this very property to third parties who have already
obtained a decree for specific perfornmance agai nst Daya Ram
and have got the decree executed against the estate of Daya
Ram In view of these |latter developnent brought to out
notice, by our order dated 20th January, 1997 we have
di scharged the notices issued by us earlier on 24th April
1996. Consequently now remai ns no occasion to pass any order
in connection with the inpugned Sale Deed dated 25th
January, 1972. In the light of our earlier order dated 16th
April, 1996, therefore, judgnent in this appeal has nowto
be delivered.

In view of our findings recorded hereinabove this
appeal is liable to fail and is accordingly dismissed with
costs. Interim relief granted ~during the pendency of this
appeal wi Il stand vacat ed.




