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JUDGMENT
S. N VARI AVA, J.

G vil Appeal Nos. 6260-6265 of 2000 are agai nst a Judgnent
dated 7th March, 2000 passed by the Hi gh Court of Kerala. Al the
ot her Appeal s are against a Judgnment dated 14th Novenber, 2000
passed by the Hi gh Court of Gujarat. |In all these Appeals a conmon
guestion arises. Therefore all these Appeal s are being disposed of by
thi s common Judgnent.

Briefly stated the facts are as follows:
The Respondents in Cvil Appeal Nos. 6260-6265 of 2000 and the
Appel lants in all the other Appeals are Directors/Oficers of Ms Appollo
Tyres Limted. Ms Appollo Tyres has a factory in Kerala and anot her
in Guarat. Ms Appollo Tyres Ltd. were clearing certain tyres on the
basis that the tyres were for use on trailers. It was found that these
tyres were then being fitted to Light Comrercial Vehicles. The
Conmi ssi oners of Central Excise at Kerala and in @Qujarat issued show
cause notices to the Conpany as to why excise duty and penalty be
not levied. In the same Show Cause Notice the Directors/Oficers were
al so call ed upon to show cause as to why penalty be not inposed on
them The Conpany and its Directors/Oficers replied to the show
cause noti ce. Thereafter the Comm ssioners of Central Excise/in
Keral a and Gujarat adjudi cated the show cause notices and called
upon the Company to pay excise and al so i nposed penalty. The
Conmi ssioners of Central Excise also required each Director/ O ficer of
the Conpany to pay a sumof Rs. 2,00,000/- as personal penalty.

The Conpany as well as the Oficers filed Appeals before the
Custonms Excise and Gold (Control) Appellate Tribunal. | Wile the
Appeal s were pendi ng the Kar Vivad Samadhan Scheme was
announced. The relevant provisions of this Scheme read as follows:
"87. In this Scheme, unless the context otherw se
requires. -

XXX XXX XXX
XXX XXX XXX

(j) "indirect tax enactnment” neans the Custons Act, 1962
(52 of 1962) or the Central Excise, 1944 (1 of 1944) or the
Custons Tariff Act, 1975 (51 of 1975) or the Centra

Excise Tariff Act, 1985 (5 of 1986) or the rel evant Act and
i ncludes the rules or regul ati ons nade under such
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enact ment ;
XXX XXX XXX
XXX XXX XXX

(m "tax arrear" neans, -

XXX XXX XXX

XXX XXX XXX
(ii) inrelation to indirect tax enactnent. -
(a) the ampbunt of duties (including

drawback of duty, credit of duty or
any anmount representing duty),
cesses, interest, fine or penalty
det erm ned as due or payable under
that enactnment as on the 31st day of
Mar ch, /1998 but remai ni ng unpaid

as on the date of mmking a

decl arati'on-under section 88; or

(b) the anmpbunt of duties (including
drawback of duty, credit of duty or
any anount representing duty),

cesses, interest, fine or penalty

whi ch constitutes the subject matter
of a demand notice or a show cause
notice i ssued on or before the 31st
day of March, 1998 under that

enact ment but renai ning unpai d on

the date of mmking a declaration

under section 88, but does not

i nclude any denmand relating to
erroneous refund and where a show
cause notice is issued to the
declarant in respect of seizure of
goods and denmand of duties, the tax
arrear shall not include the duties on
such sei zed goods where such duties

on the seized goods have not been
guanti fi ed.

Expl anation. - Were a decl arant has
al ready paid either voluntarily or
under protest, any amount of duti es,
cesses, interest, fine or penalty
specified in this sub-clause, on or
before the date of mmking a

decl arati on by hi munder section 88
whi ch includes any deposit nade by
hi m pendi ng any appeal or in
pursuance of a court order in
relation to such duties, cesses,
interest, fine or penalty, such
paynment shall not be deened to be
the anount unpaid for the purposes
of determining tax arrear under this
sub- cl ause;

XXX XXX XXX
XXX XXX XXX
88. Subj ect to the provisions of this Schene, where any

person makes, on or after the 1st day of Septenber,
1998 but on or before the 31st day of Decenber,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 6

1998, a declaration to the designated authority in
accordance with the provisions of section 89 in
respect of tax arrear, then, notw thstandi ng anything
contained in any direct tax enactment or indirect tax
enactment or any other provision of any law for the
time being in force, the anpbunt payabl e under this
Schene by the declarant shall be determ ned at the
rates specified hereunder, nanely :-

XXX XXX XXX
XXX XXX XXX

(f) where the tax arrear i's payabl e under the
i ndirect tax enacatnent-

(i) in a case where the tax arrear
conprises fine, penalty or interest but
does not include duties (including
drawback of duty, credit of duty or

any anmount representing duty) or

cesses, at therate of fifty per cent, of
the amobunt of such fine, penalty or
interest, due or interest, due or

payabl e as on the date of naking a

decl arati on under section 88,

(ii) in any other case, at the rate of fifty
per cent, of the anpbunt of duties

(i ncluding drawback of duty, credit of

duty or any ampunt representing

duty) or cess due or payable on the

dat e of mmking a declaration under

section 88.

XXX XXX XXX
XXX XXX XXX

91. The designated authority shall, subject to the

condi tions provided in section 90, grant imunity from
instituting any proceeding for prosecution for any offence
under any direct tax enactnent or indirect tax enactnent,
or fromthe inposition of penalty under any of such
enactnments, in respect of matters covered in the

decl arati on under section 88."

On 8th Decenber, 1998 the CGovernment passed the Kar Vivad
Samadhan Scheme (Renoval of Difficulties) Order. This Order reads
as follows:

"1, (1) This order nay be called the Kar Vivad
Sanmadhan Schenme (Renoval of Difficulties) Oder
1998.

(2) It shall be deermed to have cone into force on
the 1st day of Septenber, 1998.

2. Where a declaration to the deS|gnated aut hority has
been nade in respect of tax arrear in relation to

indirect tax enactnment for the anpbunt of duties

(i ncluding drawback of duty, credit of duty or any

amount representing duty), cesses, interest, fine or

penal ty which constitutes the subject matter of a

demand notice or a show cause notice issued on or

before the 31st day of March, 1998 but remaining

unpai d and pendi ng determ nati on on the date of

maki ng a decl aration and, where, in respect of the
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sane matter stated in the said declaration, a show
cause notice has al so been issued to any other
person and i s pending adjudi cation on the date of
maki ng the declaration, then, no civil proceeding for
i mposing of fine or penalty shall be proceeded with
agai nst such other person and in such cases the
settlenent in favour of the declarant under sub-
section (1) of section 90 shall be deened to be ful
and final in respect of such other person also on
whom a show cause notice was issued on the sane
matter covered under the declaration."”

The Conmi ssioner of Custonms and Central Excise issued a

clarificatory note dated 16t h Decenber, 1998 wherein it was clarified
that the Kar Vivad Sanmadhan Schene (Renoval of Difficulties) Oder
only applied to cases where the show cause notices had been issued

on or before 31st March, 1998 and where such notices were pending

adj udi cation. ~ It was clarified that the said Order would not apply to
cases where the show cause notices had been adjudicated by the
conpetent -authority and fines/penalties had al ready been inposed on
the date of making the declaration

The Conpany as well as all its Directors/Oficers filed separate

decl arati ons before the Designated Authority. The Comm ssioner

determ ned the settlenent ampbunts and the Conpany and the
Directors/Oficers paid the anounts. 't is claimed that the
Directors/ O ficers paid under protest.

Al the Directors/Oficers then filed Wit Petitions. The Oficers
who were posted in the Kerala factory filed Wit Petitions in the Hi gh
Court of Kerala. The Oificers who were posted in.the Gujarat factory
filed Wit Petitions in the High Court of Qujarat. Al the Petitioners
clainmed a refund of the anpbunts paid by them It was clained that as
the Company had settled under the Kar Vivad Samadhan Schene they

were entitled to the benefit of the Kar Vivad Samadhan Schene

(Rermoval of Difficulties) Order. It was clainmed that as they had paid
the ampbunts under protest they were therefore entitled to refund of
the anounts paid by them

The Hi gh Court of Kerala, by the inmpugned Order dated 7th

March, 2000, allowed the Wit Petition and directed refund of the
amounts. Pursuant to the Order dated 7th March, 2000 the Oficers in
Keral a got a refund. The Hi gh Court of Cujarat dism ssed the Wit
Petition. Therefore, in their case, no refund has taken place. The
Judgnent of the High Court of Kerala is assailed by the Union of India.
The Judgrment of the High Court of Gujarat is assailed by the
Directors/Oficers working in Gujarat to whomrelief has been refused.
M. Ganesh pointed out that the adnitted facts are (a) that show
cause notices had been issued not only to the Conpany but also to 'the
various Directors/Oficers of the Conpany, (b) that the show cause
noti ces had been adjudi cated upon and on the Conpany excise duty as
wel | as penalty had been inposed, whereas on each of the
Directors/Oficers a penalty of Rs. 2,00,000/- had been inposed, (c)
that the Conpany as well as its Oficers had filed Appeal s which were
pendi ng, (d) that not only the Conpany but each of the
Directors/Oficers filed a declaration under the Kar Vivad Samadhan
Schene, (e) that those declarations were al so adjudi cated upon and

the settlement anpbunts determned and paid not only by the Conpany

but also by each of the Oficers.

Rel yi ng upon the provisions of the Kar Vivad Samadhan Schene

M. Ganesh submitted that the Schene was very clear. He subnitted
that declarations had to be filed, not only by the Conmpany but by each
of the Directors/Oficers on whom show cause notice had been issued.
He submitted that each declaration had to be separately dealt with and
a settlement anpunt arrived at for each declaration. He subnitted
that each declarant would then have to pay the amount settled. He
submitted that a plain reading of the Kar Vivad Sanmadhan Schene
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(Renoval of Difficulties) Order showed that the benefit was to be given
only in those cases where the show cause notices were still pending
adj udi cation. He subnmitted that once the show cause notice had been
adj udi cated upon, as adnittedly they were in this case, the
Directors/Oficers were not entitled to the benefit of the Kar Vivad
Samadhan Scheme (Renoval of Difficulties) Order. He submtted that
this position had been made clear by the clarificatory note dated 16th
Decenber, 1998 which had been issued by the Commi ssioner. He
submitted that the Judgnent of the High Court of CGujarat is the
correct Judgnent. He submitted that the High Court of Kerala

m sdirected itself and proceeded on an erroneous basis. He submitted
that the H gh Court of Kerala has proceeded on the basis that as the
Appeal s were still pending, the adjudication proceedi ngs had not

term nated. He subnmitted that the reasoning of the H gh Court of
Keral a cannot be sustained as the benefit of Kar Vivad Samadhan

Schene (Renpval of Difficulties) Order was not to be given where the
proceedi ngs were pendi ng adj udicati on but only where the show cause
noti ces were pendi ng adj udi cation

M. Vellapally, on the other hand, submitted that only one show

cause notice had been issued.” He subnmitted that in the sane show
cause notice the Conmpany was called upon to show cause why excise

duty and penalty be not levied and the Directors/Oficers were also
cal l ed upon to show cause why penalty be not |evied on them He
submitted that Section 91 of the Kar Vivad Samadhan Schene nakes

it clear that on paynent being nade and a certificate being granted,
imunity is granted agai nst prosecution for any of fence and from

i mposition of penalty. He subnmitted that once the Conpany settled
under the said Scheme, there was inmunity in respect of the nmatter
for which the show cause notice was issued. He submitted that

penal ty was sought to be inposed on the Directors/Oficers for the
same matter in respect of which the Show Cause Notice had been

i ssued on the Conpany. He submitted that once the Conpany got
imunity in respect of that matter, nothing survived even against the
Directors/Oficers.

We are unable to accept this subm ssion. Under the Kar Vivad
Samadhan Scheme there is no adjudication on the subject matter of

the demand notice or show cause notice. There is a /'settlement of the
"tax arrears". Even though the sane show cause notice nmay call upon
the Company and its Directors/Oficers to show cause, 'there is a
separate demand for "tax arrears" against the Conpany and a

separate demand for "tax arrears" against the Directors/Oificers.. Thus
each entity/person would have to file a declaration separately. The
settlenent is in respect of each declaration. Section 91 only gives
imunity in respect of matters covered in the declaration. The
matter covered in the declaration by the Conpany is the "tax arrears"
of the Conpany. The declaration by the Conpany adnmittedly does not
cover the tax arrears of the Directors/Oficers. Thus they get no

i muni ty under Section 91 on a settlenment by the Conpany.

M. Vellapally next submtted that the Kar Vivad Sanmadhan

Schene (Renopval of Difficulties) Order, if read as a whole, makes it
clear that the benefit of the declaration nmade by the Conpany was to
accrue even to the Oficers of the Conpany so |ong as the adjudication
proceedi ngs were pending. He submitted that the interpretation
sought to be given by the Departnent woul d render nugatory the Kar

Vi vad Samadhan Schenme (Renoval of Difficulties) Order. He

submitted that such an interpretation would | ead to uncertainty. He
submitted that the applicability of the Order could not depend upon
whet her or not an Officer has been proceeded wth adjudication
expeditiously or not. He submitted that the object was to give benefit
to all Directors/Oficers of the Conmpany. He submitted that the
restricted interpretation woul d defeat the object.

We have heard the parti es. In our view, a reading of the Kar

Vi vad Samadhan Schenme (Renoval of Difficulties) Order shows that
where a declaration had been nade in respect of a tax arrear and
where in respect of the sane natter a show cause notice had al so
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been issued to any other person, then the settlenent in favour of the
decl arant has to be deened to be full and final in respect of other
persons on whom show cause notices had been issued. It is settled

[ aw t hat when an Appeal is pending there is no finality to the

proceedi ngs. The proceedi ngs are then deened to be conti nuing.
Undoubt edl y, at one place the Kar Vivad Samadhan Schene (Renova

of Difficulties) Order seens does state that the show cause notice
shoul d be pendi ng adjudi cation. However, the sane order also tal ks of
the show cause notice being in respect of sanme natter on which the

show cause notice has been issued to the nmain declarant. Then t he
Order provides that a settlenent in favour of the declarant will be
deened to be full and final in respect of other persons also. This
Order has to be read as a whol e. If read as a whole, it is clear that a
settlenent by the nmain declarant is to operate as full and fina
settlenent in respect of all other persons on whom show cause notice
was issued in respect of the same matter. Thus read as a whole the

wor ds "pendi ng adjudi cation" cannot be read to exclude cases where

the proceedings are still pending in Appeal. Even otherw se the order
has to be read along with the Kar Vivad Samadhan Schene. Under

the Kar Vivad Samadhan Schene a party can file a declaration so |ong

as the proceedings are pending. ~ Thus, even though the show cause
noti ce may have been adjudi cated upon and an Appeal is pending a

party could still take the benefit of the Kar Vivad Samadhan Schene

and file a declaration. “The object of the Kar Vivad Samadhan Schene
(Renoval of Difficulties) Oder is to give benefit of a settlenent by the
main party (i.e. the Conpany in this case) to all other co-noticees.
This being the object a classification, restricting the benefit only to
cases where the show cause notice i's pending adjudi cation, would be
unreasonable. If read in this manner the O der would be

di scrimnatory. An interpretation which | eads to discrimnation

nust be avoided. An interpretation, as suggested by M. Ganesh,

woul d al so be agai nst the object of the Kar Vivad Sanmadhan Schene
(Renoval of Difficulties) Order. It is therefore not possible to accept
t he subni ssions of M. Ganesh. In-our view the reasoning given by

the High Court of Kerala is correct and needs to be uphel d.

In any event this would clearly be a case where two views are

possible. It is settled lawthat (if two views are possible then the one
which is in favour of the assesse nust be adopted.  On this ground

also the interpretation sought to be given by M. Ganesh cannot be
accept ed.

In this view of the matter, Civil Appeal Nos. 6260-6265 of 2000

are dismssed. Civil Appeal Nos. 633 to 642 of 2002 are accordingly

al l owed and the Judgnent of the High Court of Gujarat is set aside.

The question now arises whether the Directors/Oficers are

entitled to a refund. Section 93 of the Kar Vivad Samadhan Scheme
reads as foll ows:

"93. Any ampunt paid in pursuance of a declaration nade

under section 88 shall not be refundabl e under any

ci rcunst ances. "

Admittedly, in this case, all the Oficers have paid the ampunts in
pursuance of the declaration nmade by them under Sectioon 88. Even if
they have paid the amounts under protest they are not entitled to
refund. The Directors/Oficers in Kerala would al so not have been
entitled to refund by virtue of Section 93. However, Section 93 does
not seemto have been pointed out to the Hi gh Court of Kerala. As,
pursuant to the Order of the High Court of Kerala, they have received
refund we do not direct that they should repay the anobunts to the
Revenue.

The Appeal s stand di sposed of accordingly. There will be no
order as to costs.




