http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

PETI TI ONER
NANI KANT  AVBALAL MODY

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE- TAX, BQOVBAY

DATE OF JUDGVENT:
04/ 05/ 1966

BENCH

SARKAR, A K (QJ)
BENCH

SARKAR, A K. (CJ)
MUDHOLKAR, J.R
BACHAWAT, R. S.

Cl TATI ON
1967 AIR 193 1966 SCR 295
Cl TATOR | NFO
F 1968 SC 70 (7)

ACT:

I ndi an | ncone-tax Act 1922, ss. 46, 10, 12-Qutstanding fees
fromlegal profession received after cessation of practice-
Gash system of accounting-Recei pts whether can be taxed
under s. 12 income from ' other sources’.

HEADNOTE

The appel | ant an advocate who nmintai ned his accounts on the
cash system gave up practice when he was elevated to the
Bench in 1957. Certain outstandi ng professional dues were
however received by himin the accounting years 1958 and
1959. These receipts were shown by himas incone in his
return for the assessnent years 1959-60 and 1960-61 and were
assessed by the Income-tax Oficer.  The appellant then went
in revision to the Conm ssioner of |nconme-tax —contending
that the said receipts were not income and had been wongly
taxed. The Conmm ssioner having deci ded agai nst himthe
appel | ant cane to this Court wunder Art. 136  of t he
Constitution.

HELD: (i) The receipts in the present case were clearly
the fruits of the assessee’s professional activity and fel
under the fourth head of s. 6 of the Indian Incone-tax. Act
1922. They were however not chargeable to tax under /that
head because under the correspondi ng conputing section/ that
is. s. 10. an incone received by the assessee who kept his
accounts on the cash basis in an accounting year in | which

the profession had not been carried on at all is not
chargeabl e. [297 D F]
Conmi ssioner of Income Tax v. Express Newspapers Ltd., 53

I.T.R 250, relied on
(ii) The inconme could not be taxed under S. 12 either

Section 12 deal s with incone which is not included under
any ot her precedi ng heads covered by ss. 7 to 10. | f
the income is so included, it falls outside S. 12. It

follows that if, as in the present case, the incone is
profits and gains of profession it cannot cone under s. 12.
[301 E]

The heads of incone ins. 6 are nutually exclusive and it
woul d be incorrect to say that as the receipts could not be
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brought to tax under the fourth head they could not fal
under that head and nust therefore fall under the residuary
head 'other sources’. There is no justification for the
assunption that an incone falling under one head has to be
put under another head if it escapes taxation under the
conputing section corresponding to the forner head. [298

A; 300 E-F]

The character of the incone cannot change nerely because the
assessee received it at a certain tinme or adopted a certain
sYstem of accounting. [301 B]

Section 4 does not say that whatever is included in tota
i ncome nust be brought to tax. The income has to be brought
under one of the heads nentioned is s. 6 and can be charged
to tax only if it is so chargeable wunder the conputing
section corresponding to

L/ S5SC

296

that head. Incone which falls under the fourth head can be
brought to tax onlyif it can be so done under the rules of
conputati'onlaid down in s. 10. [298 G 299 B]

Inre: B, M Kandar, 14 |I.T.R 250, not approved.

The United Commercial Bank v. The Conmi ssioner of |ncone
Tax, [1958] S.C R 79, Salisbury House Estate Ltd., v. Fry.
15 Tax Cases 266 and Commi ssioner of In tax v. Cocanada
Padhaswam Bank Ltd., 57 |.T.R 306, relied on.

Probh At Chandra Barua v. King Enperor, 57 |1.A 228,
di sti ngui shed,

Per Bachawat J. (dissenting)-

The recei pts in question were chargeabl e under s. 12.

Any income Chargeabl e under a specific head can be charged
only under that head, and no part of that incone can be
charged again under S. 12. But any part of a total incone
of the assessee not ne*sable under a specific ‘head is
assessabl e under the residuary head covered by s. 12, [305
d

The incone in question was not exenpt under s. 4(3). The
receipts were liable to be included in total incone under s.
4. This income could not be included under s. 10 ‘owing to
the nethod of accounting adopted by the assessee. Nor did
it fall under any other head. It followed that the incone
must fall under the residuary head specified in s.” 12, This
was not a case where the Revenue had taxed or could tax the
i ncomre under s, 10 and agai n sought to tax the inconme under
a. 12. [306 C. GH]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeals Nos, 731-732 of
1964.

Appeal s by special |leave fromthe order dated January 29
1963 of the Conm ssioner of Income-tax, Bonmbay City-1, in
No. 1/ RP/BBY/ 40 and 41 of 1961.

N. A. Pal khivala, T. A Ramachandran, S. P. Mehta and O
C. Mathur, for the appellant.

Sarjoo Prasad, R Ganapathy Iyer and R N. Sachthey, for the
respondent .

The Judgnment O SARKAR, C.J. and MJDHOLKAR, J. was delivered

by SARKAR, C.J. BACHAWAT, 1. delivered a dissenting opinion.
Sarkar. CJ. The assessee was an advocate of the Hi gh Court
of Bonmbay and was practicing his profession there till March

1, 1957 when he was el evated to the Bench of that Court. He
then ceased to carry on his profession and has not resuned
it since. As an advocate he had been assessed to incone-tax
on his professional income, his accounting years for the
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assessments being the cal endar years, Wen he was raised to
the Bench, various fees for professional work done by him
were outstanding. 1In the years 1958 and 1959 during no part
of which he had carried on any profession, he received
certai n moneys on account of these outstanding fees.

297
His accounts had al ways been kept on the cash basis. The
guestion is. whether be is liable to pay incone-tax on those

receipts.

We shall first nake a few general observations. Section 6
of the Incone-tax Act, 1922 specifies six sources or heads
of income which are chargeable to tax. In order to be
chargeabl e, an incone has to be brought under one of these
six heads. S. 6 also provides that the chargeability to tax
shall be in the manner provided in ss. 7 to 12B of the Act.
Each of these sections |lays down the rules for computing
incone for the purpose of chargeability to tax under one or
other of  the heads nmentioned in s. 6. An incone falling
under '‘any head <can only be charged to tax if it is so
char geabl'e ~under the correspondi ng conputing section. The
fourth head of income ins. 6is "Profits and gains of
busi ness, profession or vocation" and the fifth head "income
from other sources".  The fifth head is the residuary head
enbr aci ng al | sources of incone ot her t han those
specifically mentionedin the section under the other heads.
Then we observe that' the several heads of income nmentioned
ins. 6 are nmutually exclusive; a particul ar-i ncone can cone
only under one of them The United Comercial Bank v. The
Conmi ssi oner of | ncone Tax(2).

W now turn to the present case. The receipts in the
present case are the outstanding dues of professional work
done. They were clearly the fruits of the assessee’s
professional activity. They were the profits and gains of a
pr of essi on. They would fall under the fourth head, " viz.,
"Profits and gains of business, profession or vocation".
They were not, however, chargeable to tax under that @ head
because under the correspondi ng conputing section, that is,
s. 10, an incone received by an assessee who ‘kept his
accounts on the cash basis in an accounting year in/ which
the profession had not been carried on at all “is not
chargeable and the income in the present case was SO
received. This is reasonably clear and not in dispute:  see
Conmi ssi oner of |Incone Tax v. Express Newspapers Ltd.(1).
Can the receipts then be incone falling under the residuary
head of inconme and charged to tax as such? - The Conm ssi oner
of Income-tax from whose decision the present appeal has
been taken by the assessee, held that it was ~chargeable
under that head. He canme to that conclusion  on what he
thought were the general principles and also on the
authority of a certain observation of Chagla, J. in Re: B
M  Kandar(3). The observation of Chagla, J. does not seem
to us to be of nuch assistance for the decision in that case
was not based on it nor is it supported by reasons. W find
ourselves unable to agree with the | earned Judge. W may
add that apart fromthe observation in Kandar’'s case(l),
there does not appear to be any direct authority supporting
the view of the Commi ssioner

(1) [1958] S.C.R 79.

(2) [1964] 53 I.T.R 250:

(3) [1964] 8 SSC R 189.14 |I.T.R 10.
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As to the general principles, we first observe that as the
heads of income are nutually exclusive, if the receipts can
be brought wunder the fourth head, they cannot be brought
under the residuary head. It is said by the Revenue that as
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the recei pts cannot be brought to tax under the fourth head
they cannot fall under that head and nust therefore fal
under the residuary head. This argunent assunmes, in our
view, wthout justification, that an income falling under
one head has to be put under another head if it is not
char geabl e under the conputing section corresponding to the
forner head. If the contention of the revenue is right, the
position would appear to be that professional income of an
assessee who keeps his account on the cash basis would fal
under the fourth head if it was received in a year in which
the profession was being carried on, but it would take a
different character and fall under the residuary head if
received in a year in which the profession was not being
carried on. W are unable to agree that this is a natura
reading of the provisions regarding the heads of incone in
the Act. Wether an-incone falls under one head or another
has to be decided according to the comon notions of
practical  men for the Act does not provide any guidance in
the matter. The question under which head an i ncome cones
cannot depend on when it was received. |If it was the fruit
of professional activity, it has always to be brought under
the fourth head irrespective of the time when it was
received. There is neither authority nor principle for the
proposition that an inconme arising froma particular head
ceases to arise fromthat head because it is received at a
certain tinme. The tinme of the receipt of the inconme has
nothing to do with the question under which particular head
of incone it shoul d be assessed.

It is then said that the receipts had to be included in the
total income stated in S. 4 and since they do not fall under
the exceptions nentioned in that section, they nust be
liable to tax and, therefore, they must be considered as
i ncomre under the residuary head as they could not otherwi se
be brought to tax. This contention seenms to us to be ill-
founded. VWhile it is true that under S. 4 the receipts are
liable to be included in the total “incone and they  do not
cone under any of the exceptions, the contention is based on
the assunption that whatever is included in total incone
under s. 4 nust be liable to tax. W find no warranty for
this assunmption. Section 4 does not say that whatever is

included in total incone nust be brought to tax. It does
not refer at ill to chargeability to tax. ~Section 3 states
that "Tax...... shall be charged ..... in accordance with,

and subject to the provisions, of this Act in respect of the
total income". This section does not, din our opinion

provide that the entire total incone shall be chargeable to
tax. It says that the chargeability of an incometo tax has

to be in accordance with, and subject to the provisions of
the Act. The incone has therefore to be brought under / one-
of the heads In s. 6 and can be charged to tax only if /it is
so chargeabl e under
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the conputing section corresponding to that head. [lncome
which comes wunder the fourth head, that is, professional
income, can be brought to tax only if it can be so done
under the rules of conputation laid dow in s. 10. If it
cannot be so brought to tax, it will escape taxation even if
it be included in total incone under s. 4. Furthernore, the
expression "total incone" in s. 3 has to be understood as it
is defined in s. 2(15). Under that definition. total income
neans "total anmount of incone, profits and gains referred to
in sub-s. (1) of s. 4 conputed in the nanner laid down in
this Act ", that is, conputed for t he pur pose of
chargeability under one of the sections froms. 7 to s. 12-
B. The receipts in the present case, as we have shown, can
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only be conputed for chargeability to tax, if at all, wunder
s. 10 as incone under the fourth head. |If they cannot be
brought to tax by conputation under that section, they would
not be included in "total inconme" as that word is understood
in the Act for the purpose of chargeability. That al

income included in total income is not chargeable to tax may

be illustrated by referring to incone from the source
nentioned in the third head in s. 6, nanely, "lncone from
property". The correspondi ng computing section is s. 9
which says that tax shall be payable on incone wunder this
head in respect of bona fide annual value of property. It
is conceivable that income actually received from the
property in a year may exceed the notional figure. The

excess would certainly be liable to be included in tota
income under s. 4. It however, cannot be brought to tax as
i ncome under the head "ot her sources", see Saliently House
Estate, Ltd. v. Fry(1): It is an income which cannot be
taxed at  all though it is included in total income as
defined in s. 4.

In Probhat Chandra Barua v. King Enperor(1) it was no doubt
said that s. 12 which is the computing section in respect of
the residuary head of inconme, was clear and enphatic and
expressly framed so as to make the head of "Qther sources”
describe a true residuary group enbracing within it all
sources of incone, profits and gains, provided the Act
applies to them that is, provided they are liable to be
included in total income under s. 4 which deals with incone
to which the Act applies. W are in full agreenent with
that observation but we do not think that it affords any

support to the contention that all income liable to be
included within total, incone under s. 4 nust be brought to
t ax. The observation nust be read keeping in mnd the

undi sputed principle that a source of Jincome cannot be
brought under the residuary head if it cones under ' any of
the specific heads, for the Judicial Conmttee could not
have overlooked that principle. I1f we do that, it will be
clear that all that the Judicial Conmttee said was that al
sources of inconme which do not cone under any of the / other
heads of inconme can be brought under the residuary head.
The words used are "enbracing... all sources of income" and
not all income. It did not say that an

(1) 15 T.C. 266.

(2) 57 1.A 228.
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incone liable to be included in the total ~income is
chargeable to tax as inconme under the residuary head if it
is not chargeable tinder a specific head under which it
normal ly falls. In Probhat Chandra Barva' s  case(l) the
Judicial Commttee was not concerned with that aspect of the
matter; the only question before it was, whether zami ndari
and certain other incone fell under the third head of incone
fromproperty, as the word ’'property’ was understood in the
Act .

Anot her aspect of Probhat Chandra Barua’s case(l) requires a
nmention. The question that there arose, as we have just now
said, was, whether the Income-tax Act did not inpose a tax
on the income of a zamindar derived fromhis zam ndari and
certain other properties. It was said on behalf of the
assessee that the zam ndari and the other incone being
income fromproperty fell under the third head and could be
brought to tax only wunder the corresponding conputing
section, s. 9. It was pointed out that the inconme could not
be charged to tax under that section because it dealt only
with income fromhouse property which the i ncone concerned
was not. It was then said that the income could not be
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taxed under the residuary head because it was really incone
fromproperty and could be taxed only as such. The Judicia
Conmittee did not accept this contention. It took the view
that the word 'property’ in the third head "lncome from
property" had to be interpreted as restricted only to that
kind of property which is described in the computing
section, s. 9 and as that section deals only wth house
property the inconme from zami ndari and other properties did
not fall wunder the head "Incone from property". It,
therefore, found no difficulty in holding that the zam ndari
income was income fromthe residuary source. W find no
support in this case for the view that an income which is
adm ttedly under a specific head can be brought to tax under
the residuary head if it cannot be so brought under the
cornputing section corresponding to that head. That case
only held that zam ndari incone was not income which fel
under the head "Income from property" and that it could
never so fall. It provides ,no warranty for the contention
t hat an i ncone from one  source nay, in certain
circunst ances, be treated as incone froma different source
which is the contention of 'the Revenue in the present case.
W think it right also to observe that if the receipts in
the present case could be treated as incone from the
resi duary source, the position would be nmost anomal ous. We
have earlier said/'that if that were so, the placing of an
income under this 'head would depend on the act of the
assessee, it would depend on the tinme when the assessee
chose to receive it. That we conceive is not it situation
which the Act contenplates. But~ there is ‘another and
stronger reason to show that the Act did not contenplate it.
Suppose the assessee had kept his accounts on the nercantile
basi s.
(1) 57 I.A 228.

301
He woul d then have been charged to tax on these receipts in
the year when the income accrued which nust have been a year

when he was carrying on his profession as an advocate. It
could not then have been said that the receipts should be
taken under the head "other sources". If we are to ~accept

the contention of the Revenue, we have to hold that the
nmet hod of book- keeping foll owed by an assessee woul d decide
under which head a particular income will go. If the Revenue
is right, the incone of the assessee would go wunder the
fourth head if the nmethod of accounting was nercantile and
it would go under the fifth head if the accounting was the
cash basis. W are wholly unable to take the view that such
can be the position under the Act. The heads of income nust
be decided from the nature of the incone by applying
practical notions and not by reference to an  assessee’s
treatnment of income: see Conmmissioner of |Income-tax v.
Cocanada Radhaswam Bank Ltd.(1).

It now remains to see whether s. 12 justifies '‘a view

contrary to that which we have taken. It lays down the
rules for conputation of income under the head "Oher
sources". It says that tax under the head "lIncone from

other sources" shall be payable in respect of incone of
every kind which may be included in the total inconme if not
i ncluded under any of the preceding heads. It seenms to us
clear that the words "if not included under any of the
precedi ng heads"-which refer to the heads considered in ss.
7 to 10-refer to inconme and not to a head of inconme. S. 12,
therefore, deals with incone which is not included under any
of the preceding heads. |If the inconme is so included, it
falls outside s. 12. Wether an income is included under
any of the preceding heads woul d depend on what kind of
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income it was. It follows that if the income Is profits and
gai ns of profession, it cannot cone under s. 12. Section 12
does not say that an income which escapes taxation under a

preceding head will be conputed under it for chargeability
to tax. It only says-and this is nmbst inportant-that 'an
income shall be chargeable to tax under the head "other

sources" if it does not conme under any other head of incone
mentioned in the Act. Section 12 therefore does not assi st
the contention of the Revenue that professional income which
cannot be brought to tax under s. 10 may be so br ought
under s. 12.

For these reasons we have come to the conclusion that the
recei pts were not chargeable to tax either under the head of
prof essi onal income or under the residuary head, It was not
said that the receipts night be brought to tax under any
other head. |In our opinion, therefore, the receipts were
not chargeable to tax at all

We accordingly all ow these appeals with costs.

(1) 57 1. T.R -306:[1965] 3 S.C.R 619.
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Bachwat, ~J. These appeals rai se the question whether the
prof essi onal incone of an assessee whose accounts are kept

on a cash basis, received by himduring his life-tine after
the di scontinuance of the profession and after the close of
the accounting year inwhich the profession is discontinued,
is assessable to inconme-tax either under S.. 10 or under S.
12 of the Indian Income-tax Act, 1922.

The assessee was practising as an advocate in the H gh Court

of Bombay till March 1, 1957 when he was appointed a Judge
of the H gh Court at Bonbay. ~H's nethod of ‘accounting was
cash, and his accounting year was the Calendar  year. The

rel evant orders of the Incone-tax O ficer suggest that his
accounting year was the financial year ending on March 3 1
but it is now the common case of both the assessee and the
Revenue that the accounting year was the Cal endar year

In the assessnment year, 1958-59, the assessee was assessed

to incone-tax in respect of the entire professional incone
received by him during the Calendar vyear including the
income received after March 1, 1957. It is not disputed

that the assessee was liable to pay tax in respect ~of the
incone received by himbetween March 1, 1957 and Decenber
31, 1957.

During the Cal endar years, 1958 and 1959, the assessee re-
ceived the suns of Rs. 30,570 and Rs. 15,240 respectively on
account of professional fees for work done by ~him before
March 1, 1957. In the returns for the assessnment years,
1959- 60 and 196061, the assessee included the aforesaid two
sunms as his income fromprofession. By his orders dated My
30, 1960 and October 26, 1960, the Income-tax O ficer
subjected the aforesaid two suns to tax treating them as
receipts of fees for professional services rendered in the
earlier years and as part of the total incone of the
assessee. On April 4, 1961, the assessee filed two revision
petitions before the Conm ssioner of Incone-tax, Bonmbay City
1, under S. 33-A contending that the aforesaid two suns were
no part of his total income of the rel evant accounting years
and were included in his returns through an error and asking
for their exclusion fromhis assessable inconme for the
rel evant assessnent years. By a common order dated January
29, 1963, the Conm ssioner of Income-tax held that the two
suns were assessabl e on general principles and also on the
authority of the decisioninRe. B. M Kandar(l), and
rejected the revision petitions. From this order, the
assessee now appeals to this Court by special |eave.

The first question is whether the two sunms were assessable
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to tax wunder s. 10 of the Indian Incone-tax Act, 1922.
Section 10(1) provides:

"The tax shall be payable by an assessee under

the head Profits and gains of busi ness,

profession or vocation’ in respect of the

profits and gains of any business, profession

or vocation carried on by him"

(1) [1946] I.T.R 10.

303

Section 10 applies to the profits and gai ns of any busi ness,
pr of essi on or vocation carried on by t he assessee.
Considering that the subject-matter of charge is incone of
the previous year, the expression "carried on by him' nust
nean "carried on by himat any tinme during the previous
year." To attract s. 10(1), it is not essential that the
assessee should have carried on the profession throughout
the entire previous year or at the tine when be realised the
outstanding professional fees; it is sufficient that he
carried on the profession at any tine during the accounting
year in which he realised his fees, see in re. Kandar (1) .
On the other hand, the section does not apply to the profits
and gai ns of any profession which was not carried on by the
assessee at any time during the previous year
Qur attention was drawn to several decisions of this Court
dealing with s. 10(2)(viii) and the second proviso to s.
10(2) (vii). In Conmi ssioner of Inconme-tax v. Expr ess
Newspapers Ltd(1l) and Conmi ssioner of Incone-tax v. A ax
Products Ltd. (1), this Court held that one of the essentia
condi tions of the applicability of the second proviso to s.
10(2)(vii) is that during the entire previous year or a part
of it the business shall have been carried on by the
assessee. In the Express Newspapers Ltd. case(1l), at page
259, Subba Rao, J. said:

"Under section 10(1), as we have @ already

poi nted out, the necessary condition for the

application of . the  section is that the

assessee should have carried on the /business

for some part of the accounting year."
These observations support the conclusion that the profits
and gains of a business or profession are not chargeable
under s. 10(1), if the assessee did not <carry on the
busi ness or profession during any part of the previous year
In the instant case, the assessee di sconti nued hi-s
prof ession as soon as he becanme a Judge of the Bombay High
Court. He could not carry on the profession after he becane

a Judge. It is not possible to hold that he continued to
carry on the profession nmerely because he continued to
realise his outstanding fees. It follows that the assessee

did not carry on his profession as an advocate at any /tine
during the Cal endar years, 1958 and 1959. The receipts of
the outstandi ng professional fees during 1958 and 1959 were
not profits and gains of a profession carried on by the
assessee during those years, and were not assessable to tax
under S. 10(1).

Section 13 provides that except where the proviso to that
section is applicable, the incone for the purposes of s. 10
nmust be conputed in accordance with the nmethod of accounting
regularly enpl oyed. by the assessee. Section 13 is
mandatory. In the instant

(1) [1946] I.T.R 10.

(2) [1964] 53 I.T.R 250, [1964] 8 S.C.R 189.

(3) [1965] 55 I.T.R 741: [1965] 1 S.C.R 700.
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case, as the assessee enployed the cash nmethod of accounting
and as the proviso to s. 133 did not apply, his professiona
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i ncome during 1957 and the previous accounting years had to
be conputed on the cash basis. The Revenue had no option

in the matter. Had the assessee adopted the nercantile
method of accounting. the entire incone of the assessee
arising fromhis profession before March 1, 1957 would have
been included in his assessable incone for those years, and
no portion of it would have escaped assessnment under s. 10.
But as the assessee adopted the cash nethod of accounting,
the outstanding fees could not be included in the assessnent
for those years. The question is whether this income now
escapes taxation altogether. There is no doubt that by the
met hod of accounting enployed by the assessee, he has chosen
to treat the receipts in question as inconme of the
accounting years, 1958 and 1959.

The Revenue clains that the incone was assessable to tax
under s. 12. On behalf of the assessee, M. Palkhiwala
submtted that (1) the'incone fromthe defunct source of
prof ession, though not assessable under s. 10, continued to
fall under the head covered by s. 10 and the residuary
head under s. 12 was not attracted, (2) s. 12 covers

resi dual heads and not residual receipts, and (3) that if S.

12 were applied to this income, the assessee would suffer
i njustice because the deductions properly allowabl e under S.
10 in respect of the incone could not be allowed. On the
other ban(], M. Sarjoo Prasad appearing on behalf of the
Revenue submitted that the receipts in question were part of
the total income of the assessee for the relevant accounting
years chargeable under s. 3 read with ss. 2(15) and 4. and
as the incone was not exenpt fromtax and as it did not fal
under S. 10 or any other head, it nust be assessed to tax
under s. 12. In support of his contention, M. Sarjoo
Prasad relied wupon the opinion of Chagla, J. in re.
Kandar (1) at p. 58.

By s. 3 read with ss. 2(15) and 4, incone-tax is charged for
every year in accordance with and subject to the provisions
of the Act in respect of the total income of any previous
year of the assessee conputed in the nanner laid down in the
Act, including all incone, profits and gains from whatever
source derived. which accrue or arise or are received or are
deenmed to accrue, arise or to be received as provided by S
4(1) and which are not exenpted under S. 4(3). The crucia
words in s. 4 are "from whatever source derived". The
nature of the source does not affect the chargeability of
the incone. Section 6 sets out the heads of incone
chargeable to tax. The several heads ~are dealt with
specifically in ss. 7, 8 9, 10 and 12. | ncome is
classified under different heads for the purpose of
conputing the net incone under each head after nmaking
suitable deductions. Incone, profits and gains from what-
ever source derived, included in the total inconme fall under
one

(1) [1945] I.T.R 10.

305

head or the other, If any part of the total income does not
fall under the specific heads under ss. 7, 8 9 and 10, it
must fall under the residuary head under s. 12. Section

12(1) provides:
"The tax shall be payable by an assessee under
the head I ncone from other sources’ in respect
of income, profits and gains of every kind
which may be included in his total incone (if
not included under any of the precedi ng
heads) . "

Income, profits and gains of every kind are covered by s.

12, provided two conditions are satisfied, viz., (1) they
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are not included under any of the preceding heads and (2)
they may be included in the total inconme of an assessee.
Any income chargeabl e under a specific head can be charged
only wunder that head and no part of that income can be
charged again under s. 12. But any part of the total income
of the assessee not assessable under a specific head is
assessable under the residuary head covered by s. 12.
Referring to simlar words ins. 12(1), as it stood before
its amendnent in 1939, Lord Russell observed in Probhat
Chandra Barua v. The King Enperor(1):-
"These words appear to their Lordships clear
and enphatic, and expressly framed so as to
make the sixth head nentioned in s. 6 describe
a true residuary group enbracing within it al
the sources of income, profits and gains
provi ded the Act applies to them i.e.
provided that they accrue or arise or are
received in British India or are deermed to
accrue or arise or to be received in British
India, as provided by s. 4, sub-s. (1), and
are not exenpted by virtue of s. 4, sub-s.

(3)."
Referring to the words "incone, profits and gains" in s. 12,
Lord Russell said in Gopal Saran Narain Shigh v. Incone-tax

Conmi ssi oner (1) :

"The mord ’'incone’ is not limted by the
words 'profits’ and 'gains’. -Anything which
can properly be described as incone is taxable
under ‘the Act unless specially exenpted. "

And Sarkar, J. said in Sultan Brothers v. _Comm ssioner of
I nconmet ax(1):
"Section 12 is the residuary section  covering
income, profits and gains of every kind not
assessabl e under any of the heads specified
earlier."
Section 6 gives the short |abel of each head, but the actua
contents of the several heads are to be found in ss. 7, 8,
9, 10 and 12. Take the head "(iii) Inconme fromproperty" in
s. 6. Section 9 shows that only incone from buildings or
 ands appurtenant thereto, of which the assessee is the
owner, falls under this head. Incone from other properties,
e.g., land not appurtenant to
(1) [21930] L.B. 57 I.A 228, 239.
(2) [1915] L.R 62 I.A 207,213.
(3) [1964] 51 I.T.R 351, 357: [1964] 5 S.C.R 80.
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building is outside the purview of this head and fall s
under s. 12. Again. take the head "(iv) Profits and gains
of business, profession or vocation." Section 10 on its
proper construction applies only to the profits and gains of
a business, profession or vocation carried on- by the
assessee during any part of the previous year. Profits and
gai ns of business, profession or vocation of the assessee
which was not carried on by himduring any part of the
previous year being outside the purview of s. 10 nust
necessarily fall under s. 1-2.
M. Pal khiwal a conceded that the receipts in question were
the incone of the assessee. He also adnitted that the
i ncome was not exenpt fromtax under sub-s. (3) of s. 4. The
i ncome was received by the assessee in the t axabl e

territories during the relevant previous years. The
receipts are, therefore, liable to be included in the tota
i ncore. We have found that this income cannot be included
under s. 10. It is common case that it cannot be included

under any other head. It follows that the incone nmust fal
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under the residuary head specified in s. 12.

Section 12 dealing with the residuary head is franmed in
general terns and in conmputing the incone under this head,
requires deduction of any expenditure (not being in the
nature of <capital expenditure) incurred solely for the
pur pose of making or earning such income. As the incone in
the present case falls under s. 12, the allowance for the
necessary expenditure nust necessarily be given under this
head and not wunder s. 10. There is no question of the
assessee suffering an injustice by not being given the
al | owances under s. 10. He cannot be given the all owances
under s. 10, as the income does not fall under that section

Counsel rightly subnmitted that s. 12 covers residual heads
and not residual receipts. . In this connection, he relied
upon Salisbury House Estates Ltd. v. Fry(1l). That case
deci ded that the various Schedul es of the English Incone-tax
Act, 1918 are mutually exclusive, Sch. A must be applied to
the class of incone falling under it and no pay of this
income is chargeabl'e under Sch. D. This decision received
the approval of this Court in United Comercial Bank Ltd. v.
The Conmissioner of Inconme-tax(2). On the principle of this
decision, if a particular income is taxable as income from
property under s. 9, any residual receipt fromthe property
in excess of the annual val ue assessed under s. 9 cannot be
assessed again as residual inconme under s. 12. Thi s
principle has no application to the case before us. The
rel evant professional income of the assessee is not taxable
under s. 10 or under any other specific head, and it nmust,
therefore, be taxed tinder s. 12 This is not a case where
the revenue has taxed or can tax the inconeunder s. 10 and
again seeks to tax the incone-under s. 12.

M. Pal khiwal a next referred us to several English decisions
in support of his contention that “the receipts of the
pr of essi onal

(1) 15 T.C. 266.

(2) [1958] S.C.R 79.
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income after the discontinuance of the profession are not
assess- a ble to incone-tax. Rowl att, J. in -Bennett v.

Qgston(1l) said:

"When a trader or a follower of a profession
or vocation dies or goes out of business-
because M. Needhamis quite right in ~saying
the sanme observations apply here-and there
remain to be collected suns owi ng for ~goods
supplied during the existence of the -business
or for services rendered by the professiona
man during the course of his life or. his
busi ness, there is no question of assessing
those receipts to Incone Tax; they ~are the
receipts of: the business while it |asted,
they are arrears of that business, t hey
represent rmoney which was earned during the
life of the business and are taken to be
covered by the assessnment made during the life
of the business, whether that assessment was
nmade on the basis of bookings or on the basis
of receipts.”

These Dbservations received the approval of the House of
Lords in Purchase v. Stainer’s Executors(l) and Carson V.
Cheyney’s Executors(1l). In' the last two cases, the Court
hel d that the professional earnings of a deceased individua
realised by his executor were not liable to incone-tax
ei ther under Case Il or under Cases IIl and VI of Schedule D
of the English Incone-tax Act, 1918. in Cheyney’'s case(l),
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the professional earner had died in one of the assessnent
years and part of his earnings had been realised by his
executor during the sane assessnment year. It is renarkable,
however, that in Cheyney's case(1l) at p. 265 Lord Reid said:
"I'n ny opinion, the ground of judgment in this
House in Stainer’'s case was that paynents
which are the fruit of professional activity
are only taxable under Case 11 and cannot be
taxed under Case |11, even when it is no
| onger possible when they fall due to tax them
under Case |1, and when | ooked at by
thensel ves and without regard to their source
they would fall within Case Ill. | am not
sure that | fully appreciate the reasons for
the decision, but | have no doubt that is what
was decided, and | am bound by that decision
whet her | agree with it or not."
The rulein Stainer’'s case(l), rests on shaky foundations
and has been subjected to criticismeven in England. The
rule is subject to exceptions in England, and as pointed out
by Jenkins, L. J. in Stainer’s case(l) is subject to the
application of Rule 18 of the General Rules. The | ndian
I ncome-tax Act, 1922 is not pair material, the scheme is in
many respects different fromthe scheme of the English Act,
and | think that the rule in Stainer’s case(l) is not
applicable to the Indian Act. In England, the tax is on the
| current vyear’s inconme, the Revenue has the option to
assess the
(1) 15 T.C. 374, 378.
(3) [1960] 38 T.C. 240.
(2) [1951] 32 T.C 367.
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i ncone on the accrual basis, and even'if it chooses to nake
an assessnent on the cash basis, the entire accrued incone
m ght be considered to be covered by the assessment. But
under the Indian law, the tax is on the previous year’s
i ncome, the Revenue has no option to assess the incone from
a business or profession on the accrual basis if the
accounts of the as are regularly kept on the, cash 'basis,
and the assessment on the cash basis cannot cover the
receipts in the subsequent years. Mor eover , it i's
i mpossible to say under the Indian |aw that all receipts of
out standing professional fees after the retirement of the
assessee from professi on escape taxati on. Beyond doubt, the
receipt of the professional fees in the ~accounting vyear
during which the assessee carried on the profession is
assessabl e under s. 10, though at the time of the receipt he
has retired fromthe profession
The decision in The Conm ssioner of |ncone-tax, Bonmbay 'Cty
1, Bonbay v. Amarchand N. Shroff (1) is entirely distinguish-
abl e. In that case, this Court held that the income of a
deceased solicitor received by his heirs subsequent to the
previous year in which he died was not |iable to be assessed

to income-tax under a. 24B as his inconme in the hands  of
his heirs, and apart froms. 24B, no assesment can be nmade
in respect of a person after his death. In the instant

case, the assessee is alive,. and no question of assessnent
under s. 24B ari ses,

Neither side relied on s. 25(1), and, in nmy opinion,
rightly. That sub-section gives an option to the Revenue to
nmake an assessnent in the year of the discontinuance of the
busi ness or profession on the basis of the incone of the
peri od between the end of the previous year and the date of
the discontinuance in addition to the assessnent, if any,
made on the basis of the income of the, previous year, The
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sub-section does not preclude the Revenue from nmaking an
assessment on the professional income under any other

section of the Act.

Qur attention was drawn to s. 176(4) of the Incone-tax Act,

1961, which provides:
"Where any profession is discontinued in any
year on account of the cessation of the
profession by, or the retirenent or death of,
the person carrying on the profession, any sum
received after the discontinuance shall be
deemed to be the incone of the recipient and
charged to tax accordingly "in the vyear of
recei pt, if such sum woul d have been included
in the total incone of the aforesaid person

had it been recei ved before such
di scontii nuance."

(2) [1963] Supp. I" S.C.R 690.
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The note on cl. 178 of the Incone-tax Bill, 1961 suggests

that this sub-section was passed with a viewto give effect
to the following reconmendations ~of the Direct Taxes
Admi nistration Enquiry Committee in paragraph 7.81 (11) of
its Report:
"There is-no provision in the |law at present
to assess the incone, received after the
cessation of practice or retirenment or death
of the assessees carrying on- a profession
i ke, Solicitors. Advocat es, Doct or s,
Consul'ting Surveyors.” Engineers etc. The |aw
shoul d ~be anmended- in such a way that even on
the assessee’s cessation of his ~vocation or
retirement fromthe profession or death incone
received after such cessation, retirement or
death woul d be taxed."
The Report does not purport to base, its opinion on any
judicial decision. The assunption in this Report that there
is no provision in the Indian lncome-tax Act to assess the
entire income received after the retirement or ~death of
prof essional nmen cannot be wholly correct, because, beyond
doubt, the inconme received after the retirement” in an
accounting year during any part of - which the assessee
practiced his profession is assessable under s. 10 and the
i ncome received after his death by his legal representative
during the previous year in which he practised his
pr of essi on is assessable in the hands. of -the | ega
representative under s. 24B. Moreover, the Report is silent
on the question of the assessnment of the outstanding profits
of business realised by a trader after the di scontinuance of
hi s busi ness. In this case, we are concerned wth the
interpretation of the Indian Inconme-tax Act, 1922, and the
guestion is whether we can take into account the “provision
of the later Act in interpreting the earlier Act. 1In Craies
on Statute Law, 6th Edn, p. 146, the lawis stated thus:
"Except as a parliamentary exposi-ti-on,
subsequent Acts are not to be relied on as _an
aid to the construction of prior unanbi guous
Acts. A later statute may not be referred to
interpret the clear terns of an earlier Act
which the later act does not amend, even
al t hough both Acts are to be construed as one,
unl ess the later Act expressly interprets the
earlier Act; but if the earlier Act is
anbi guous, the later Act may throw 1light on
it, as where a particular construction of the
earlier Act will render the later incorporated
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Act in. effectual."
This passage is fully supported by the decision of the House
of Lords in Kirkness v. John Hudson & Co.(1). In Hariprasad
Shivshankar Shukla v. A D. Divikar(2), this Court gave
effect to the

(1) [1955] A C. 696: [1955] 2 All. R R 845.
(2) [1957] S.C.R 121, 140.
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pl ai n meani ng of an unanended Act, though on the
interpretation given by it a later amendnment would becone
| argel y unnecessary, and quoted with approval the follow ng
passage in the opinion of Lord Atkinson in O nond | nvestnent
Co. Limted v. Betts(1l): "An Act of Parliament does not
alter the law by nmerely betraying an erroneous opinion of
it." 1 do not find any anbiguity in the clear ternms of ss.
2(15), 3,4,6,10, 12 and 13 of the Indian Income-tax Act,
1922 and the |ater Act cannot-be used as an aid to their
construction. On the construction of the Indian Incone-tax
Act, 1922, 1 hold that the profession incone of an assessee
whose accounts were kept on a cash basis received by him

during his lifetime after the discontinuance of t he
profession and after the close of the accounting year in
which the profession was discontinued, is assessable to
i ncome-tax under s. 12 of the Act.

In the result, the appeals are dism ssed. There will be no

order as to costs.
ORDER
In accordance with the Judgnent of the majority the appeals
are allowed with costs.
(1) [1928] A.C. 143, 164.
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